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DIGEST  OF  DECISIONS 

IN  INSXJBANCE  CASES,  BENDEBED  IN  THE  UNITED  STATES  SUPBEMB 

AND  CIECUIT  COURTS,  AND  TSf  THE  STATE 

SUPBEME  COUBTS. 


From  certified  transcripts  in  our  possession. 


AFPLICATION. 

§  1.  FiBE, — By  Company's  Agerd — Representation, — ^The 
policy  was  issued  upon  the  survey  of  the  agent  of  another 
company,  and  not  upon  the  representation  of  the  insured  or  her 
agent.  Hddy  that  the  company  was  precluded  from  claiming 
any  breach  of  warranty  or  fraudulent  representation  in  the  ap- 
plication upon  which  the  policy  was  issued. 

Rowley  vs.  Empire  Ins.  Co.,  3  Keyes,  667. 

Beynolds  vs.  The  Commercial  Fire  Ins,  Co,* 

Bep*d  JouTl  p.  63.  N.  Y.  C.  A. 

CONSTRUCTION. 

§  2.  FiBE. — "^ Extra  Hazardous  Purposes/^-^ThQ  policy 
provided  that  if  the  premises  insured  should,  at  any  time,  be 

*  Decision  randerod  March  27Ui,  1873.   To  appear  in  47  New  York. 
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used  for  the  purpose  of  any  trade  or  occupation,  denominated 
in  the  policy  as  specially  hazardous,  except  as  therein  specially 
provided  for,  the  policy  should  be  void.  Annexed  to  the  policy^ 
was  a  classification  of  hazards,  and  among  others  were,  ^^  extra 
hazardous,"  and  ''specially  hazardous."  "Hide,  fat  melting, 
slaughter  and  packing  houses,"  and  also  distilleries,  were  inclu- 
ded in  the  latter  class.  The  policy  also  contained  the  following* 
provision,  in  writing ;  "  The  above  premises  are  privileged  to  be 
occupied  as  hide,  fat  melting,  slaughter  and  packing  houses,  and 
stores  and  dwellings,  and  for  other  eirtra  hazardous  purposes." 
Two  of  the  buildings  insured  were  used  for  distillery  purposes, 
at  the  time  of  the  fire.  Heldf  that  "  the  words  in  the  policy  '  or 
other  extra  hazardous  purposes,*  must  be  taken  to  mean  pur- 
poses of  the  same  class  as  those  before  specified,  and  the  term 
*  extra  hazardous  *  must  yield  to  the  specification  accordingly,"" 
and  that  "  legal  principles  and  public  policy  demand  that  equiv- 
ocal language,  especially  if  calculated  to  mislead  the  assured, 
shall  be  construed  most  strongly  against  those  using  the  lan- 
guage and  issuing  the  policies." 

Cocheco  M'f'g  Co.  vs.  Whittier,  10  N.  H.,  305 ;  Pindar  vs.  The  Continen- 
tal Ins.  Co.,  38  N.  Y.,  366 ;  2  Kent's  Com.,  657. 

"It  is  an  elementary  rule,  that  when  there  is  an  inconsistency 
in  the'  written  portion  of  a  policy,  and  indeed  of  any  contract,, 
the  written  is  to  be  preferred  to  the  printed,  aa  the  attention 
of  the  parties  is  supposed  to  be  more  directly  drawn  to  such 
parts  as  are  written,  than  to  the  printed,  which  are  used  in  all 
cases." 

2  Parsons  on  Contracts,  576 ;  1  Amould  on  Ins.,  80. 
Hddj  also,  that  "the  plaintiff  had  a  right  to  use  the  premisea 
for  any  specially  hazardous  purpose." 

2  Parsons  on  Contracts,  501,  note  u. 

Reynolds  vs  The  Commercial  Fire  Ins.  Co. 

§  8.  Marine. — ''To  Use*' — Port. — The  policy  contained  a 
warranty  that  the  schooner  should  not  use  ports  in  the  British 
North  American  Provinces,  except  between  the  15th  day  of  May- 
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and  the  15th  day  of  August.  Hdd^  that  '*'to  use*  means  to 
employ,  to  hold,  to  occupy,  to  enjoy  or  take  the  benefit  of,  as 
of  a  chair,  a  book,  a  house,  a  harbor.  In  connection  with  the 
word  'port'  it  means  to  go  into  a  harbor  or  haven  for  shelter, 
for  commerce,  or  for  pleasure,  and  to  derive  a  benefit  or  advan- 
tage from  its  protection.  Going  near  a  harbor  or  port,  sailing 
past,  or  going  in  the  direction  of  it,  is  not  a  use  of  the  port.^ 
Bnow  ct  al.  ts^  The  Columbian  Ins.  Co.* 
Bep'd  JouT^  p.  63.  N.  Y.  COSL  A. 

DEPARTURE. 

§  4.  JLiBiNE. — lieasonable  Time  for. — The  policies  were 
issued  on  the  18th  and  19th  days  of  March  upon  the  vessel,  her 
tackle,  apparel,  and  other  furniture,  "at  and  from  New  York  to 
Havana."  It  was  slated  in  the  applications  that  the  vessel 
would  sail  "in  a  few  days."  At  the  time  the  insurance  was 
effected,  the  vessel  was  lying  at  a  dock  in  the  city  of  New 
York,  fitting  for  sea,  and  repairs  then  making  for  that  purpose 
were  completed  on  the  6th  of  April.  On  the  next  day  she 
went  on  a  trial  trip  to  Elizabethport,  in  the  State  of  New  Jer- 
sey, to  test  her  engines  and  take  in  coal.  Having  taken  in  coal, 
she  returned  to  New  York  on  the  next  or  second  day,  and  on 
her  return  it  was  found  that  she  needed  further  repairs,  and  that 
her  coal  was  of  poor  quality.  After  the  further  repairs,  she 
was  taken  in  tow  of  another  steamer,  on  the  17th  or  18th  of 
April,  to  Jersey  City,  and  on  her  passage  there,  was  damaged 
by  a  collision  with  another  boat.  Having  repaired  this  damage 
and  taken  in  coal,  she  sailed  for  Havana  on  the  2d  day  of  May, 
and  on  the  next  day,  while  prosecuting  her  voyage,  was  de- 
stroyed by  fire.  Held,  that  "the  insurance  covers  the  vessel 
while  in  port,  preparing  for  her  voyage.  The  rule  is  that 
such  delay  must  be  for  a  reasonable  time  only.  As  it  is  ex- 
pressed in  another  form,  the  departure  must  be  in  reasonable 
time,"  and  that  there  was  not,  as  a  matter  of  law  and  necessarily, 

*  Deelolon  rendered  June  Term,  1S72.   To  appear  in  48  N.  Y. 
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a  breach  of  the  warranty  that  the  vessel  should  sale  is  a  fevr 
days. 

Fernandez  et  al,  V8,  Insurance  Companies.* 

Bep'd  Jourt  p.  41.  N.  Y.  Com.  A. 

NOTICE. 

§  5.  Fire. — Uffect  and  Extent  of. — ^The  agent  of  the  in- 
sured informed  the  company,  at  the  time  the  renewal  policy 
was  applied  for,  that  he  thought  a  change  had  occurred  in  the 
business,  carried  on  in  the  premises,  and  referred  them,  for  in- 
formation, to  another  company,  that  had  recently  made  a  survey 
of  the  property.  Hdd^  that  **the  statement  of  the  agent,  there- 
fore, that  he  thought  a  change  of  business  had  taken  place,  and 
a  reference  to  where  the  facts  could  be  ascertained,  was  equally 
effective  as  a  notice  of  the  very  change  that  had  been  made. 
In  such  a  case,  whatever  is  notice  enough  to  excite  attention 
and  put  a  party  upon  his  guard,  and  call  for  inquiry,  is  notice 
of  everything,  to  which  such  inquiry  might  have  led." 

2  Kent's  Com.,  630,  note  1 ;  Kennedy  vs.  Green,  3  Myl.  &  Keen,  719. 

Beynolds  vs.  The  Commercial  Fire  Ins,  Co. 


POLICY. 

§  6.  Fire. —  Waiver  of  Condition  in — Premium — Agent — 
Evidence — ^The  agent  of  the  company,  by  his  clerk,  procured 
a  renewal  certificate  for  the  plaintiffs,  which  they  agreed  to 
take,  telling  the  clerk  to  keep  it  for  them  till  the  delivery  of 
another  policy,  which  he  was  to  procure,  when  they  would  pay 
for  both,  and  to  this  he  assented,  saying,  "The  money  makes 
no  difference."  "The  original  policy  contained  the  following 
condition  :  '  No  insurance,  whether  original  or  continued,  shall 
be  considered  as  binding  until  the  actual  payment  of  the  pre- 
mium.'" Heldy  that  "Notwithstanding  the  condition  in  the 
original  policy,  that  no  insurance,  whether  original  or  contin- 

•  Decision  rendered  June,  1872.    To  appear  in  48  N.  Y. 
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ued,  should  be  considered  binding,  until  the  actual  payment  of 
the  premium,  it  was  still  competent  for  the  insurance  company 
to  disregard  this  condition,  and  upon  any  renewal  of  the  policy, 
to  waive,  by  parol,  the  payment  in  cash  of  the  premium ;  and 
this  waiver  of  payment  could  be  shown  by  direct  proof  that 
credit  was  given  or  could  be  inferred  from  circumstances ;  and 
the  waiver  could  be  by  the  company  or  any  of  its  authorized 
agents.  This  is  too  well  settled  to  be  longer  the  subject  of 
discussion  or  dispute." 

Goit  vs.  The  National  Protective  Ins.  Co.,  25  Barb.,  189;  The  Trustees 
of  the  Fhrst  Baptist  Church  vs.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.,  305 ;  Shel- 
don vs.  The  Atlantic  F.  &  M.  Ins.  Co.,  26  N.  Y.,  460;  Wood  vs.  Pough- 
keepsie  Mat.  Ins.  Co.,  32  N.  Y.,  619;  Boehen  vs.  Williamsburg  City  Ins. 
Co.,  35  N.  Y.,  131. 

Bodine  et  al.  vs.  Exchange  Fire  Ins.  Co.* 

Bep'd  Journ  p.  S3.  X.  Y.  Com.  A. 

§  7.  Marine. — Avoidance  of—AbandonmerU  of  Voyage. — 
The  policies  were  issued  on  the  18th  and  19th  days  of  March. 
The  insurance  in  each  was  upon  the  vessel,  her  tackle,  apparel 
and  other  furniture,  **at  and  from  New  York  to  Havana."  It 
was  declared,  in  each  policy,  that  the  adventure  should  begin  at 
and  from  New  York,  and  should  continue  until  the  vessel  should 
be  safely  arrived  at  Havana,  and  there  moored  twenty-four 
hours  in  good  safety.  The  policies  also  contained  the  following 
provision :  "And  it  shall  and  may  be  lawful  for  the  said  vessel, 
in  her  voyage,  to  proceed  and  sail  to,  touch  and  stay  at  any  port 
or  places,  if  thereunto  obliged  by  stress  of  weather  or  other 
unavoidable  accidents,  without  prejudice  to  this  insurance."  At 
the  time  the  insurance  was  effected  the  vessel  was  lying  at  the 
dock  in  the  city  of  New  York,  fitting  for  sea,  and  repairs  then 
making  for  that  purpose  were  completed  on  the  6th  of  April. 
On  the  next  day  she  went  on  a  trial  trip  to  Elizabethport  in  the 
State  of  New  Jersey,  from  sixteen  to  twenty  miles  distant  from 
New  York,  and  not  in  the  ordinary  course  to  Havana,  to  test  her 
engines  and  take  in  coal.  Having  taken  in  coal,  she  returned  to 
New  York  on  the  next  or  second  day,  and  after  some  further  delays 
for  repairs,  sailed  for  Havana  on  the  2d  day  of  May,  and  on  the 

*  DedBion  rendered  Sept.  Term,  1872.   To  appear  in  48  N.  Y. 

Digitized  by  CjOOQ IC 


8  Digest  of  Decisions.  [Jan. 

next  day,  while  prosecuting  her  voyage,  was  destroyed  by  fire. 
Held^  that  *^assuming  that  the  policies  on  the  vessel  insured 
continued  in  force  till  the  sixth  day  of  April,  after  their  respect- 
ive dates,  her  trial  trip  to  Elizabethport,  on  that  day,  avoided 
them  and  discharged  the  defendants  from  liability  for  any  sub- 
sequent loss."  ''That  was  a  new,  distinct,  different  and  inter- 
mediate voyage,  not  in  contemplation  of  the  parties  at  the  time 
their  contract  was  made,  and  it  operated  as  an  abandonment  of 
the  voyage  insured." 
See  3  Kent,  5th  £d.,  317 ;  Parson^s  Mercantile  Law,  p.  457. 

Fernandez  et  al.  vs.  Insurance  Companies, 

— 84. 

§  8.  Fire. — Construction  of—^Uoctra  Hazardous  Pur^ 
poses  " — Knowledge  of  Company. — ^A  clause  in  the  policy,  after 
enumerating  several  purposes  for  which  the  premises  were  priv- 
ileged to  be  used,  closed  with  the  words,  ''and  for  other  extra 
hazardous  puiposes."  Two  of  the  buildings  insured  were  oc- 
cupied as  a  distillery  at  the  time  of  the  fire.  The  company 
were  informed,  when  they  issued  the  policy,  of  the  fact  that 
the  premises  were  used  for  this  purpose.  In  giving  construc- 
tion to  the  term,  "  extra  hazardous  purposes,"  it  was  Held^  that 
"this  knowledge  is  a  circumstance  proper  to  be  considered,  in 
determining  the  intention  of  the  defendant,  in  the  language  em- 
ployed, and  it  does  not  conflict  with  the  rule  that  parol  evidence 
is  inadmissible  to  vary  the  terms  ot  written  instruments." 

Doe  vs.  Beynon,  12  Ad.  &  Ell.,  481 ;  Blundell  vs.  Gladstone,  12  Eng. 
Law  &  Eq.,  52. 
Reynolds  vs.  The  Commercial  Fire  Ins,  Co. 

— 51. 

§  9.  J^Iarine. — Avoidance  of— Deviation. — The  insurance 
was  upon  the  vessel,  her  tackle,  apparel  and  other  furniture  "at 
and  from  New  York  to  Havana."  It  was  declared,  in  each  pol- 
icy, that  the  adventure  should  begin  at  and  from  New  York,  and 
should  continue  imtil  the  vessel  should  be  safely  arrived  at 
Havana,  and  there  moored  twenty-four  hours  in  good  safety. 
The  policies  also  contained  the  following  provision  ;  "And  it 
shall  and  may  be  lawful  for  the  said  vessel,  in  her  voyage,  to 
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proceed  and  sail  to,  touch  and  stay  at  any  port  or  places,  if 
thereunto  obliged  by  stress  of  weather  or  other  unavoidable 
accidents,  without  prejudice  to  this  insurance."  The  applica- 
tions stated  that  the  vessel  would  sail  in  a  few  days.  At  the 
time  the  insurance  was  effected,  the  vessel  was  lying  at  a  dock 
in  the  city  of  New  York,  fitting  for  sea,  and  when  repairs,  then 
making  for  that  purpose,  were  completed,  she  went  on  a  trial 
trip  to  Elizabethport,  to  test  her  engines  and  take  in  coal.  On 
her  return  to  New  York,  after  making  further  repairs,  that  were 
found  necessary,  she  proceeded  upon  her  voyage  to  Havana, 
and  was  destroyed  by  fire  before  reaching  that  place.  Eliza- 
bethport  is  in  the  State  of  New  Jersey,  from  sixteen  to  twenty 
miles  distant  from  New  York,  and  not  in  the  ordinary  course  to 
Havana.  Hdd^  that  "the  law  is  firmly  settled  that  a  deviation 
from  the  voyage,  limited  in  the  policy,  unless  compelled  by  ne- 
cessity, avoids  the  policy.  It  matters  not  how  short  may  be  the 
deviation,  nor  how  harmless.  Nor  indeed  does  it  aid  that  it 
should  be  shown  that  the  alteration  made  a  shorter  and  safer 
voyage,  and  thus  was  of  positive  advantage  to  the  underwriter. 
The  contract  is  to  insure,  upon  a  voyage  between  the  points 
named  in  the  regular  and  customary  track.  The  moment  the 
vessel,  voluntarily  and  without  necessity,  departs  from  the  due 
course  of  the  voyage,  the  contract  is  at  an  end,  and  the  under- 
writer is  free  from  all  responsibility." 

SEenfsCom.,  312;  Smith's  Mer.  Law  8  Amer.  £d.,  p.  459;  Amould 
Ins.,  354 ;  Stevens  vs.  Com.  Ins.  Co.,  26  N.  Y.,  402 ;  Brown  vs.  Tayleur,  4 
Ad.  and  EU.,  241. 

Hdd^  also  that  '^when  the  vessel  was  at  Elizabethport  she  was 
neither  at  New  York  nor  on  a  voyage  therefrom  to  Havana  ^  dnd 
conse<luently  the  policies  had  at  that  time  ceased  to  protecj.  her, 
and  nothing  that  subsequently  occurred  c6uld  restore  the  obli- 
gation of  the  underwriters,  and  again  renew  their  liability  with- 
out their  consent,"  and  that  "there  was  such  a  deviation  frcm 
the  voyage  insured  as  to  discharge  the  defendants  :Crom  thgo* 
liability  under  the  policies." 
Fernandez  ei  ah  vs.  Insurance  Companies, 
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§  10.  Life. — Marginal  Claxise — Premium. — The  assured 
surrendered  an  endowment  policy,  on  which  he  had  paid  two 
annual  premiums,  partly  in  cash  and  partly  by  two  notes,  and 
received  firom  the  company  a  paid-up  policy  in  lieu  thereof. 
The  second  policy  contained  the  provision  that  if  the  assured 
should  not  pay  the  annual  premiums,  when  due,  the  company 
should  not  be  liable  for  the  payment  of  the  sum  insured.  The 
following  memorandum  was  also  written  upon  the  margin  of  the 
policy:  ''This  policy  is  conditioned  on  the  interest  on  two 
notes,  given  in  part  payment  for  two  premiums  paid  on  No. 
10,603,  being  paid  in  advance."  Held^  that  these  words  entered 
upon  the  margin  of  the  policy,  "must  be  treated  as  a  part  of 
the  policy,  and  the  same  effect  given  to  them,  in  determining 
the  character  and  conditions  of  the  policy,  as  would  be  given  to 
them  if  they  had  been  inserted  in  the  body  of  the  instrument. 
The  rule  that  entries,  so  made  upon  the  margin  of  an  instrument, 
are  to  be  regarded  as  a  part  of  it,  has  long  been  settled  in  this 
State  and  elsewhere,  and  is  not  now  seriously  controverted  in 
the  case." 

Graham  vs.  Stevens,  34  Vt.,  i66;  67  Me.,  170. 
Held^  also,  that  "  the  consideration  of  this  policy  was  the  pre- 
mium, which  had  been  paid  upon  the  first,  and  as  such  premium 
was  in  fact  paid  by  the  two  notes  referred  to,  the  defendants 
sought  to  make  this  policy  conditional  upon  the  payment  of  the 
interest  annually,  and  in  advance,  upon  those  two  notes.  This 
object  we  think  was  fully  accomplished  by  the  memorandum 
upon  the  margm." 

Patch  et  al,  vs.  The  PhcRnix  MtU.  Life  Ins.  Co.* 

Eep'd.  Jour'l  p.  36.  Vt.  S.  C. 

§  11.  Marine. — Avoidance  of— Intention — Use  of  Port. — 
On  the  9th  of  September  the  company  insured  the  schooner, 
then  lying  in  the  port  of  Boston,  for  the  term  of  one  year. 
The  policy  contained  the  following  clause  :  "Warranted  not  to 
use  ports  in  the  continent  of  Europe,  north  of  Hamburg,  nor 
to  go  east  of  Navarino,  in  the  Mediterranean,  during  the  period 

*  Beciflion  rendered  February  Term,  1872.    To  appear  in  44  Vt. 
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insured ;  nor  ports  on  the  continent  of  Europe,  north  of  ant- 

werp,  between  first  November  and  first  March ;  nor  ports  in  the 

British  North  American  Provinces,  except  between  the  fifteenth 

day  of  May  and  the  fifteenth  day  of  August."    On  the  20th  of 

September  the  schooner  sailed  from  Boston,  in  ballast  and  stores, 

bound  for  the  port  of  Lingan,  in  the  island  of  Cape  Breton,  in 

the  province  of  Nova  Scotia,  one  of  the  British  North  American 

Provinces,  for  the  purpose  of  taking  in  a  cargo  of  coals,  and  on 

the  24th  of  September,  when  within  about  fifty  miles  of  the 

port  of  Lingan,  and  while  prosecuting  the  voyage,  was  wrecked 

and  totally  lost,     ITeldy  that  **to  sail  towards  a  port  and  to  come 

within  fifty  miles  of  it,  is  not,  within  any  sense  of  the  term,  to 

use  it.     This  is  not  claimed,  but  it  is  claimed  that  the  irUention 

to  use  is  as  much  a  violation  of  the  policy  as  the  actual  use  of 

the  port.     This  claim  is  not  founded  in  reason  or  authority.     A 

mere  intention  to  violate  a  policy  can  never  have  the  eflfect  of 

an  actual  violation.     The  vessel  at  the  time  of  her  loss  was  not 

sailing  in  forbidden  waters,  and  so  long  as  she  had  not  actually 

reached  a  forbidden  place,  the  unexecuted  intention  to  reach 

one  cannot  avoid  the  poUcy." 

N.  Y.  Firemen  Ins.  CJo.  vs.  Lawrence,  14  John.,  46 ;  Maine  Ins.  Co.  vs. 
Tacker,  3  Cranch,  357. 
Bnow  ei  al.  vs.  The  Columbian  Ins.  Co, 


PREMIUM. 

§  12.  Marine. — And  Risk — Divisibility  of. — ^By  their 
policies  the  companies  insured  the  vessel,  her  tackle,  apparel 
and  other  furniture,  "at  and  from  New  York  to  Havana."  It  was. 
declared  in  each  policy  that  the  adventure  should  begin  at  and 
from  New  York  and  should  continue  until  the  vessel  should  be 
safely  arrived  at  Havana,  and  there  moored  twenty-four  hours 
in  good  safety.  The  applications  stated  that  the  vessel  would 
Bail  ''in  a  few  days."  At  the  time  the  insurance  was  effected 
the  vessel  was  lying  at  a  dock  in  the  city  of  New  York,  fitting 
for  sea,  and  repairs  were  then  making  for  that  purpose.  Held^ 
tiiat  *'a  continuous  and  indivisible  risk  was  contemplated,  and 
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for  that,  one  single  premium  was  fixed  and  agreed  to  be  paid. 
There  was  no  division  or  apportionment  of  that  premimn  appli- 
cable to  separate  and  distinct  risks,  one  having  reference  to  the 
vessel,  during  her  stay  at  New  York,  and  the  other  to  perils  af- 
ter her  departure." 
Fernandez  et  aL  vs.  Insurance  Companies. 

— 54. 

§  13,  Fire. —  Waiver  of  Pre-payment — AuiJiority  of  Agent 
■and  AgenCs  Clerk. — ^The  original  policy  was  issued  to  the  plain- 
tiffs, through  John  Whelp,  an  agent  of  the  company,  and  his  name 
was  indorsed  upon  it.  The  day  after  the  policy  expired,  Charles 
Whelp,  his  son,  called  upon  the  company  and  obtained  a  renewal 
<5ertificate  for  the  plaintiffs ,  for  one  year  from  the  expiration  of  the 
original  policy,  which  one  of  the  plaintiffs  agreed  to  take,  telling 
him  to  keep  it  for  them,  till  the  delivery  of  another  policy,  which 
he  was  to  procure,  when  they  would  pay  him  for  both.  To 
this  he  assented,  saying,  ''The  money  makes  no  difference.^ 
The  original  policy  contained  the  followmg  condition :  '*  No 
insurance,  whether  original  or  continued^  shall  be  considered  as 
binding,  until  the  actual  payment  of  the  premium."  Charles 
Whelp  acted  as  his  father's  clerk  and  assistant,  and  had  been  in 
the  habit  of  receiving  such  renewals  from  the  company,  and  had 
frequently,  with  the  knowledge  and  assent  of  his  father,  deliv- 
-ered  them  to  the  parties  without  exacting  pre-payment  of  the 
premiums.  Hddj  that  John  Whelp  had  all  the  powers  of  or- 
dinary insurance  agents,  and  that  it  was  just  as  competent  for 
him  to  waive  the  condition  of  pre-payment,  as  for  any  other 
oflSicer  or  agent  of  the  company,  and  that  it  must  be  inferred 
that  Charles  Whelp  was  authorized  by  his  father  to  deliver 
renewal  certificates,  and  waive  the  pre-payment  of  the  premi- 
ums. Hdd^  also,  that  "the  agency  of  John  Whelp  was  not 
^uch  as  to  require  his  personal  attention  to  all  the  details  of  the 
business  intrusted  to  him,"  and  that  "  an  insurance  agent  can 
authorize  his  clerk  to  contract  for  risks,  to  deliver  policies,  to 
collect  premiums  and  to  take  payments  of  premiums  in  cash  or 
securities,  and  to  give  credit  for  premiums  or  to  demand  cash- 
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and  the  act  of  the  clerk,  in  all  such  cases,  is  the  act  of  the  agents 
and  binds  the  company  just  as  effectually  as  if  it  were  done  by 
the  agent  in  person.     The  maxim  of  delegatus  non  potest  dele-- 
gave  does  not  apply  in  such  a  case." 
BocUne  ct  al.  vs.  Exchange  Fire  Ins,  Co. 

$6. 

PREMIUM  NOTES. 

§  14.  Lite — Annual  Paym^ritof-^Oonstruction  of  Policy. — 
The  assured  surrendered  an  endowment  policy,  on  which  he  had 
paid  two  annual  premiums,  partly  in  cash  and  partly  by  two  notes, 
and  received  from  the  company  a  paid-up  policy  in  lieu  thereof.. 
The  second  policy  contained  the  provision,  that  if  the  assured 
should  not  pay  the  annual  premiums,  when  due,  the  company 
should  not  be  liable  for  the  payment  of  the  sum  insured,  or  any 
part  thereof.  The  following  memorandum  was  also  written 
upon  the  margin  of  the  policy:  "This  policy  is  conditioned 
on  the  interest  on  two  notes,  given  in  part  payment  for  two 
premiums  paid  on  No.  10,603,  being  paid  in  advance."  At  the 
time  of  the  surrender,  the  interest  on  the  notes  was  paid  for  a 
year  in  advance.  No  further  interest  was  paid,  and  the  assured 
died  more  than  three  and  a  half  years  after  the  second  policy 
was  issued.  It  was  claimed  that  the  conditions  of  the  memo- 
randum were  complied  with  when  the  interest  was  paid  in  ad- 
vance, for  the  first  year.  Held^  that  'Hhe  interest  upon  the  notes 
becomes  practically  a  premium  upon  the  policy,  payable  annu- 
ally in  advance ;  and  on  failure  to  pay  the  same  the  company 
ceases  to  be  liable,  and  the  policy  is  forfeited.  As  in  this  case 
such  interest  or  premium  was  not  paid,  according  to  the  terms- 
of  the  policy,  the  plaintiffs  cannot  recover  thereon." 

Baker  vs.  Ins.  Co.,  43  K  Y.,  283 ;  Pitt  vs.  Ins.  Co.,  100  Mass.,  500. 

Faich  et  al.  vs.  TJie  Phomix  MuL  Life  Ins.  Co. 

$10. 

WARRANTY. 

§  15.     Marine. —  Use  of  Port — Principles  of  Construction. — 
The  policy  contained  the  following  clause  :     "Warranted  not  to- 


Digitized  by  CjOOQIC 


14  Digest  of  Decisions.  [Jan. 

use  ports  on  the  continent  of  Europe,  north  of  Hamburg,  nor  to 
go  east  of  Nay  anno,  m  the  Mediterranean,  during  the  period 
insured ;  nor  ports  of  the  continent  of  Europe,  north  of  Ant- 
werp, between  first  November  and  first  March ;  nor  ports  in  the 
British  North  American  Provinces,  except  between  the  fifteenth 
day  of  May  and  the  fifteenth  day  of  August."  On  the  20th  of 
September  the  schooner  sailed  from  Boston  for  the  port  of  Lin- 
gan,  in  the  island  of  Cape  Breton,  within  the  British  North 
American  Provinces,  for  the  purpose  of  taking  in  a  cargo  of 
coals.  On  the  24th  of  September,  when  within  about  fifty 
miles  of  the  port  of  Lingan,  and  while  prosecuting  the  voyage, 
she  was  wrecked  and  totally  lost.  Heldy  that  ^warranties  must 
be  strictly  and  perfectly  complied  with.  It  is  not  enough  that 
they  be  substantially  complied  with.  The  compliance  must  be 
full  and  complete,  though  not  necessarily  literal." 

Phillips  Ins.,  §§  762  and  766. 
Heldy  also,  that  "the  underwriters  deemed  it  sufficient  to  pro- 
hibit the  use  of  the  forbidden  ports,  and  we  cannot  give  the 
language  used,  a  broader  signification  than  its  ordinary  and  plain 
meaning  requires.  If,  after  applying  the  ordinary  canons  of 
construction,  the  meaning  remains  in  doubt,  the  doubt  must  be 
construed  against  the  underwriters,  who  wrote  the  policy,  and 
adopted  the  language  which  creates  the  doubt."  There  was  no 
breach  of  the  warranty  by  the  assured. 

Snow  ei  al  vs.  The  Columbian  Ins.  Co. 

— 8«. 
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KEND£R£D  IN  INSURANCE  CASES,  IN  THE  UNITED  STATES  SUPEEMB 

AND  CIRCUIT  COURTS,  AND  IN  THE  STATE 

SUPREME  COURTS. 


From  certified  transcripts  in  our  possession* 


SUPEEME  COUET  OF  IOWA, 

SEFTEHBEB  TERM,    1872. 


Appeal  from  DesMoines  District  Court. 


JOSEPH  MICKEY,  Appdlee, 
vs. 
THE  BURLINGTON  INS.  CO.,  Appellant  •  J 

The  insured,  In  the  appllcatioxi,  which  was  made  part  of  the  policy,  in  answer  to  a 
question,  stated  that  his  stoves  and  pipes  were  well  secured,  and  tnat  he  would  en- 
gage to  keep  them  so.  The  pipe  of  a  stove  passed  through  the  floor  of  a  chamber 
and  thence  into  a  flue.  The  wife  of  the  insured,  intending  to  remove  the  stove, 
took  down  the  pipe  in  the  chamber  and  placed  a  bed  over  the  hole  in  the  floor 
through  which  the  pipe  had  passed,  but  neglected  to  remove  the  stove.  After- 
wards, forgetting  that  the  pipe  had  been  removed,  she  caused  a  fire  to  be  built  in 
the  stove.    The  nre  was  communicated  to  the  bed,  and  the  house  was  consumed. 

The  insured  was  obliged  to  keep  the  pipe  in  such  condition,  and  to  exercise  toward 
it  such  care  as  a  man  of  ordmary  prudence  would  exercise  for  the  protection  of 
his  property. 

The  covenant  in  the  policy  did  not  bind  the  Insured  to  keep  the  pipe  well  secured 
when  not  in  use,  nor  did  it  forbid  the  temporary  removal  of  the  pipe  at  a  time  the 
stove  was  not  in  use. 

The  loss  of  the  property  resulted  from  a  negligent  attempt  to  use  the  stove  and  the 
company  is  liable  for  the  loss. 

Insurance  on  land  covers  losses  occasioned  by  the  mere  fault  and  negligence  of  the 
assured  and  his  servants,  unaffected  by  any  fraud  or  design,  but  it  will  not  cover 
reckless  or  inexcusable  negligence  on  the  part  of  the  assured,  the  consequences  of 
which  must  have  been  palpably  obvious  to  him  at  the  time. 

*  Decision  rendered  Oct.  10th,  1872.    Statement  of  the  case  by  C.  Lindennan,  Clerk 
Supreme  Court,  Iowa 
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The  testimony  of  the  Insnred  and  his  wife  that  it  wan  the  custom  in  the  summer  time 
to  remove  the  stove  Arom  the  room  where  it  was  used  and  that  it  was  not  intended, 
or  expected  that  a  fire  would  be  placed  in  the  stove  after  the  removal  of  the  pipe 
was  properly  admitted  on  the  trial. 

The  policy  provided  that  no  suit  should  be  sustained  unless  brought  within  6  months 
aiter  the  loss.  Heldy  that  the  jury  were  properly  instructed  that  if  the  insured 
delayed  brinsing  suit  until  after  the  expiration  of  six  months,  in  consequence  oT 
inducements  held  out  by  the  company's  officers,  causing  him  to  believe  Uiat  the 
loss  would  be  paid  without  suit,  that  would  operate  to  remove  the  bar  created  by 
.  the  condition  of  the  policy. 

On  trial  the  defendant  introduced  in  evidence  an  affidavit  of  the  plaintiff,  setting^ 
forth  the  facts  connected  with  the  loss.  Held^  that  the  plaintiff  was  properly  al- 
lowed to  explain  the  circumstances  under  which  it  was  given,  and  to  state  that  he 
did  not  unaerstand  the  defendant's  purpose  in  demandjing  it. 

It  was  competent  for  the  company  to  waive  the  required  promptness  in  the  pioof  of 
loss,  and  if  proof  was  afterwards  submitted,  which  it  promised  to  consider,  agree- 
ing to  notify  the  plaintiff  of  the  result,  this  action  would  estop  it  fh)m  pleading  the 
delay,  either  in  making  the  proof  or  commencing  the  suit. 

The  court  is  not  required  to  submit  improper  questions  to  a  jury  because  requested 
to  do  so  by  a  party,  nor  to  give  such  as  are  proper  in  substance  in  the  precise  form 
in  which  they  are  presented  by  counsel. 

Questions  to  which  no  exceptions  were  taken  in  the  court  below,  cannot  be  reviewed 
by  this  court. 

Dissenting  Opinion.—The  use  of  the  stove  was  a  most  palpable  breach  of  the  plain- 
tiff's agreement,  and  released  the  defendant  from  its  obligation  to  pay  any  portion 
of  the  insurance. 

Action  upon  a  policy  of  insurance  against  loss  by  fire,  upon  the 
dwelling  house  and  household  furniture  of  plaintiff.  By  stipulation 
in  the  policy,  the  application  of  plaintiff  for  insurance  and  the  survey 
of  the  premises  are  made  parts  of  the  instrument  with  a  warranty  on 
the  part  of  the  insured.  A  condition  of  the  contract  required  the  as- 
sured, in  case  of  loss,  to  give  "forthwith"  notice  thereof  and  to  ren- 
der as  soon  after  as  possible,  a  particular  account  of  such  loss,  signed 
and  sworn  to  by  the  assured,  stating  the  existence  of  other  insurance, 
if  any,  the  actual  cash  value  of  the  property,  &c.,  and  also  to  produce 
a  certificate  of  a  magistrate,  notary  public  or  commissioner  of  deeds 
that  he  has  examined  the  circumstances  attending  the  loss,  &c.,  and 
believes  the  assured  has  without  fraud  sustained  loss  in  an  amount  ta 
be  named.  Another  condition  provides  that  no  suit  shall  be  sustained 
unless  it  be  brought  within  six  months  after  the  occurrence  of  the 
loss,  and  that  in  case  an  action  should  be  brought  after  that  time,  "  it 
shall  be  taken  and  deemed  as  conclusive  evidence  against  the  validity 
of  such  claim,  any  statute  of  limitation  to  the  contrary  notwithstand- 
ing." 

The  application  of  the  plaintiff  for  insurance  contained  the  follow- 
ing interrogatory  and  answer :  *'Are  your  chimneys,  fire-places,  fire- 
boards,  stoves  and  pipes  all  well  secured,  and  will  you  engage  to  keep 
them  so?"    Answer,  "Yes." 

The  special  defenses  to  the  action,  set  out  in  the  answer  and  relied 
upon  at  the  trial,  are  as  follows: 
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1.  Unreasonable  delay  in  making  proof  of  loss  as  required  by  the 
policy ;  the  loss  having  occniTed  July  7,  1870,  the  proof  was  made 
Oct.  24  following.  The  notice  required  by  the  terms  of  the  policy,  it 
is  admitted,  was  given  two  days  after  the  loss. 

2.  The  bar  of  the  limitation  fixed  by  the  terms  of  the  policy,  the 
action  having  been  commenced  more  than  six  months  after  the  loss. 

3.  Defective  stove  pipes  keptlby  plaintiff  in  violation  of  the  terms 
of  the  policy,  by  reason  of  which  the  property  was  destroyed  by  fire. 

Upon  a  trial  to  a  jury  there  was  a  verdict  and  judgment  for  plaintiff. 
Defendant  appeals. 

Newman  &  Blake,  for  AppeUarU. 
Halls  &  Baldwin,  for  Appellee. 

Beck,  Ch.  J. 

The  facts  in  regard  to  the  cause  and  origin  of  the  fire  which  de- 
stroyed the  property  insured  are  not  contested.  They  are  as  follows : 
The  pipe  of  a  stove  used  in  the  house  passed  through  the  floor  of  an 
upper  chamber,  thence  with  an  elbow  into  a  flue  built  in  the  walL 
This  stove,  not  being  required  for  use  in  the  summer  months,  was 
usually  removed.  With  the  intention  of  removing  it,  the  wife  of 
plaintiff  took  down  the  pipe  in  the  second  story  chamber  and  placed 
a  bed  over  the  hole  in  the  floor  through  which  the  pipe  passed,  but 
she  neglected  to  remove  the  stove.  A  few  da3^s  after,  a  visitor  com- 
plaining of  the  cold,  the  wife  caused  a  fire  to  be  built  in  the  stove. 
This  she  did,  forgetting  that  the  pipe  had  been  removed.  The  result 
was,  fire  communicated  to  the  bed,  and  the  house  was  consumed. 
This  occurred  in  the  month  of  July.  There  is  no  evidence  that  the 
act  of  the  wife,  causing  a  fire  to  be  built  in  the  stove,  was  with  the 
intention  of  destroying  the  house,  but  was  simply  done  through  neg- 
ligence and  forgetfhlness. 

I.  It  is  claimed  that  the  removal  of  the  stove  pipe  was  a  breach  of 
the  covenant  of  the  application,  which  by  its  terms  became  a  condi- 
tion of  the  policy,  to  keep  the  stoves  and  pipes  well  secured,  and  that 
the  policy  is  thereby  defeated,  and  recovery  cannot  be  had  thereon. 
This  covenant  bound  plaintiff  to  keep  the  pipe  "well  secured."  He 
was  obliged  thereby  to  keep  it  in  such  condition  and  to  exercise  to- 
ward it  such  care  as  a  man  of  ordinary  prudence  would  exercise  for 
the  protection  of  his  property.  The  defendant  was  protected  b}'  this 
covenant  from  the  effects  of  defective  pipes  and  stoves.  It  did  not 
bind  plaintiff  to  keep  them  always  up  or  constantly  in  use.  He 
—2 
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could,  if  his  comfort  or  convenience  so  required,  remove  them  and 
dispense  with  their  use.    This  would  not  increase  the  hazard  of  the 
risk,  and  it  was  not  therefore  in  violation  of  the  conditions  of  the 
policy.    The  contract  was  entered  into  with  the  implied  assent  of  de- 
fendant that  plaintiff  should  possess  this  right.    Therefore,  if  in  its 
exercise,  the  property  was  lost,  defendant  is  liable.    Does  the  act  of 
plaintiff  come  under  this  rule  ?    The  pipe  was  removed  preparatory  to 
removing  the  stove — the  use  of  both  was  intended  to  be  dispensed 
with.    The  stove  was  put  in  a  condition  not  to  be  used.    Its  use  was 
just  as  much  intended  to  be  dispensed  with  as  though  it  had  been  re- 
moved to  another  room,  or  into  some  out  of  the  way  place  usually 
set  apart  as  the  receptacle  of  such  things  when  not  in  use.    Had  it 
been  so  removed,  and  some  one  through  negligence  and  thoughtless- 
ness should  have  kindled  a  fire  therein,  resulting  in  the  destruction  of 
the  property,  the  defendant  would  have  been  liable,  and  this  would 
have  been  so,  as  we  shall  presently  see,  if  the  act  had  been  done  by 
plaintiff,  without  fraud  or  intention  to  set  the  house  on  fire,  or  without 
such  gross  negligence  as  one  with  ordinary  prudence  under  no  circum- 
stances would  fall  into.    The  covenant  under  consideration  does  not 
bind  plaintiff  to  keep  the  pipe  well  secured  when  hot  in  use.    K  so, 
he  could  not  take  it  down  or  remove  it  even  temporarily.    But  it 
cannot  be  denied  that,  if,  during  a  temporary  suspension  of  the  use 
of  the  stove  and  pipe  for  the  purpose  of  repairs  or  the  like,  a  fire 
should  occur  through  negligence  of  the  character  above  indicated,  in 
the  use  of  the  stove,  defendant  would  be  liable  for  the  loss.    The  case 
before  us  is  not  different  in  facts  and  principles.    The  use  of  the 
stove  had  been  dispensed  with ;  the  pipe  was  partly  removed,  and  a 
negligent  attempt  was  made  to  use  it,  from  which  the  loss  of  the 
property  resulted.    These  views  do  not  give  assent  to  the  doctrine 
that  the  covenants  and  warranties  of  plaintiff  may  be  disregarded 
and  not  literally  performed.    But  we  simply  maintain  that  the  act  of 
plaintiff  in  removing  the  pipe  was  not  covered  by  the  warranty.    As 
all  covenants  between  contracting  parties,  the  undertaking  of  plaintiff 
to  keep  the  stoves  and  pipe  secured  must  be  applied  to  the  subject 
and  time  within  the  contemplation  of  the  parties.    It  will  not  be  ex- 
tended beyond  these  to  the  prejudice  of  the  assured.    We  cannot  so 
construe  it  that  it  will  impose  restrictions  which  are  unreasonable. 
Peterson  vs.  The  Miss.  Valley  Ins.  Co.,  24  Iowa,  494  ;  Loud  vs.  Cit- 
izens' Mut.  Ins.  Co.,  2  Gray,  221 ;  Sayles  vs.  N.  Western  Ins.  Co., 
2  Curtis  C.  C,  610  ;  Turley  vs.  N.  A.  Fire  Ins.  Co.,  25  Wend.,  374  ; 
Townsend  vs.  W.  W.  Ins.  Co.,  18  N.  Y.,  168  ;  Gloucester  M'f 'g  Co. 
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Ts.  Howard  Fire  Ins.  Co.,  5  Gray,  497 ;  Troy  F.  Ins.  Co.  vs.  Carpen- 
ter, 4  Wis-,  20 ;  Gates  vs.  Madison  Co.  Mut.  Ins.  Co.,  1  Seld.,  469  ; 
Hide  vs.  Brace,  3  Doug.,  213  ;  Dobson  vs.  Southby,  1  Moody  &  Mal- 
kin,,  90. 

We  conclude  that  plaintiff's  warranty  did  not  forbid  the  temporary 
•removal  of  the  pipe  at  a  time  the  stove  was  not  in  use,  such  restric- 
tion not  being  within  the  contemplation  of  the  parties. 

n.  We  are  now  brought  to  inquire  as  to  the  liability  of  defend- 
ant for  the  negligent  acts  of  the  insured  and  his  wife.  The  law  upon 
this  subject  seems  to  be  well  settled.  Story,  J.,  in  The  Columbian 
Ins.  Co,  vs.  Lawrence,  10  Pet.,  507,  remarks :  "  In  relation  to  insur- 
ances against  fire  on  land,  the  doctrine  seems  to  have  prevailed  for  a 
great  length  of  time,  that  they  cover  losses  occasioned  by  the  mere 
fault  and  negligence  of  the  assured  and  his  servants,  unaffected  by 
any  fraud  or  design.'*  This  doctrine  is  recognized  by  the  following 
authorities :  Huckins  vs.  Peoples'  Mut.  Ins.  Co.,  11  Foster,  238  ;  St. 
John  vs.  Am,  Ins.  Co.,  1  Duer,  371 ;  Hynds  et  al.  vs.  Schenectady 
Co.  Mut.  Ins.  Co.,  16  Barb.,  119  ;  Gates  vs.  Madison  Co.  Mut.  Ins. 
Co.,  1  Seld.,  469 ;  Catlin  vs.  Springfield  Fire  Ins.  Co.,  1  Sumner  C. 
C,  434 ;  Mathews  vs.  Howard  Ins.  Co.,  13  Barb.,  234  ;  1  Phillips  on 
Ins.,  §  1,096,  and  authorities  cited. 

It  has  been  held  that  this  rule  will  not  excuse  extreme  reckless 
and  inexcusable  negligence  on  the  part  of  the  assured,  the  conse- 
quences of  which  must  have  been  palpably  obvious  to  him  at  the  time. 
Chandler  vs.  Worcester  Mut.  Fire  Ins,  Co.,  3  Cush.,  328.  But  this 
decision  cannot  be  regarded  as  in  conflict  with  the  current  of  the 
authorities.  The  gross  degree  of  negligence  and  its  inexcusable 
character,  coupled  with  the  knowledge  of  its  certain  effects  ought,  it 
would  seem  to  us,  to  raise  a  presumption  that  the  party  intended  the 
obvious  and  necessary  consequence  of  his  act,  which  at  the  time  was 
apparent  to  him. 

The  principles  above  stated  are  substantially  embodied  in  instrac- 
lions  given  to  the  jury.  Others,  requested  by  defendant  and  present- 
ing different  doctrines,  were  refused  by  the  court.  These  ralings  are 
approved  and  need  not  be  fhrther  noticed. 

HI.  The  plaintiff  was  permitted,  against  the  defendant's  objection, 
to  show  by  his  own  testimony  that  it  was  the  custom  in  his  house,  in 
the  summer  time,  to  take  the  stove,  from  which  the  fire  was  commu- 
nicated to  the  house,  out  of  the  room  where  it  was  used.  'Mrs.  Mickey 
was  also  permitted  to  testify,  against  defendant's  objection,  "that  it 
was  not  intended  or  expected   that  a  fire  would  be  placed  in  the 
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stove  after  the  removal  of  the  pipe."  It  is  insisted  that  this  evidence 
was  improperly  admitted  on  the  ground,  in  the  first  instance,  that 
private  custems  of  a  party  to  a  contract  do  not  enter  therein,  unless 
known  to  the  other,  and  in  the  other  case,  that  the  intention  or  de- 
sign of  one  bound  by  contract  to  perform  it,  or  not  to  break  it,  will 
not  be  a  defense  to  a  breach. 

But  these  principles  are  inapplicable  to  the  ruling  under  considera- 
tion. The  evidence  was  not  admitted  for  the  purposes  stated  in  the 
objections  of  defendant's  counsel.  As  we  have  seen,  it  was  proper  to 
show  that  the  act  of  plaintiff  and  his  wife  in  removing  the  pipe  and 
kindling  the  fire  in  the  stove  was  not  done  with  the  intention  of  de- 
stroying the  house,  but  in  the  ordinary  course  of  their  affairs,  as  they 
had  always  been  conducted.  In  the  first  instance  the  evidence  shows 
that  the  removing  of  the  stove  was  in  accord  with  a  general  practice, 
though  negligently  done  in  this  case.  The  other  evidence  tends  to  es- 
tablish that  the  stove  with  the  pipe  removed  was  left  standing  without 
the  intent  of  endangering  the  house.  All  this  evidence  shows  the 
fire  to  have  resulted  from  negligence  and  not  through  design,  and  was 
for  that  reason  properly  admitted. 

IV.  The  jury  were  directed  by  the  court  to  the  effect  that  if  plain 
tiff  delayed  bringing  suit  until  after  the  expiration  of  six  months  in 
consequence  of  inducements  held  out  by  defendant's  officers,  causing 
him  to  believe  that  the  loss  would  be  paid  or  adjusted  without  suit, 
this  would  operate  to  remove  the  bar  created  by  the  condition  of  the 
policy  requiring  an  action  thereon  to  be  brought  within  six  months 
after  the  loss.  This  instruction  is  clearly  correct.  A  course  of 
conduct  on  the  part  of  defendant  or  representations  of  its  officers 
which  would  give  reasonable  ground  upon  which  plaintiff  did  in  fact 
base  the  belief  that  his  claim  would  be  settled,  would  estop  defendant 
to  set  up  the  limitation  provided  in  the  policy.  It  would  be  contrary 
to  justice  for  defendant  to  hold  out  the  hope  of  an  amicable  adjust- 
ment for  the  loss,  and  thus  delay  the  action  of  plaintiff,  and  then  be 
permitted  to  plead  this  very  delay,  which  was  caused  by  its  own  rep- 
resentations, as  a  defense  to  the  action  when  brought.  The  law  will 
hear  no  such  defense.  Grant  vs.  Lexington  F.  &  M.  Ins.  Co.,  5  Mo. 
22.[?]  Certain  instructions  asked  by  defendant's  coimsel  upon  this 
point,  being  inconsistent  with  this  view,  were  properly  refused.  They 
require  no  farther  consideration. 

V.  In  compliance  with  the  terms  of  the  policy,  plaintiff  made  and 
delivered  to  defendant  an  affidavit,  setting  out  the  facts  connected 
with  the  loss.    This  paper  was  introduced  in  evidence  upon  the  trial 
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by  defendant.  Plaintiff  in  his  own  testimony  was  permitted  to 
explain  the  circumstances  under  which  it  was  given,  and  to  state  the 
fact  that  he  did  not  understand  the  purpose  which  defendant  had  in 
deiQanding  it.  He  believed  at  the  time  that  it  was  to  be  used  for 
publication  as  an  advertisement.  It  was  prepared  by  one  of  the  offi- 
cers of  the  company.  This  evidence  was  objected  to,  and  its  admis- 
sion is  now  made  the  ground  of  an  assignment  of  errors.  The  state- 
ments of  the  plaintiff  in  his  evidence  do  not  contradict  those  of  the 
affidavit.  The  affidavit  was  introduced  by  the  defendant  to  prove  the 
circumstances  of  the  loss,  and  to  establish  the  admission  of  plaintiff 
that  he  had  not  done  right  in  permitting  the  stove  to  stand  after  the 
removal  of  the  pipe.  In  his  evidence,  while  admitting  the  statements 
of  facts  of  the  affidavit,  he  states  the  understanding  he  had  of  its 
language,  and  the  idea  he  intended  to  convey  in  it.  This  is  certainly 
not  objectionable.  If  the  language  of  a  witness,  either  written  or 
oral,  is  introduced  to  establish  an  admission,  he  has  the  privilege  of 
giving  his  understanding  of  its  import^-of  stating  its  true  meaning 
in  the  connection  as  used  by  him.  See  1  Grecnleaf 's  Ev.,  §  462, 
note  1.  We  will  not  be  understood  as  applying  these  remarks  to 
contracts,  or  to  admissions  which  are  acted  upon  by  another  party, 
and  thus  have  the  force  of  estoppels.  It  cannot  be  claimed  that  the 
admission  in  question  possesses  the  character  of  an  estoppel ;  it  is 
not  shown  that  defendant  was  induced  thereby  to  change  its  condition 
or  to  act  upon  it  in  any  manner. 

VI.  Formal  proof  of  loss  was  not  made  as  required  by  the  terms 
of  the  policy,  until  October  following  the  fire.  The  statement  signed 
and  sworn  to  by  plaintiff,  above  referred  to,  had  been  made  on  the  13th 
of  July.  The  court  instructed  the  jury  that  "if  the  company  waived 
proof  of  loss  in  the  first  instance,  and  then  afterward  took  under 
advisement  the  proof  of  loss  presented  in  October,  and  agreed  or 
promised  to  take  action  upon  it,  then  plaintiff  had  the  right  to  wait 
until  defendant  took  action,  allowing  or  refusing  the  claim,  before 
bringing  his  suit."  In  another  instruction  the  jury  were  directed  that 
**  if  3'ou  find  the  secretary  or  other  officer  of  the  company  having 
authority  to  act  for  it,  promised  as  agent  to  notify  plaintiff  or  his  at- 
torneys when  final  action  would  be  taken  upon  the  claim  for  loss,  then 
it  was  the  duty  of  defendant  to  give  notice  of  its  final  action.  These 
instructions  are  correct.  It  was  competent  for  defendant  to  waive 
the  required  promptness  in  the  proof  of  loss,  and  if  proof  was  after- 
wards submitted  which  it  promised  to  consider,  agreeing  to  notify 
plaintiff  of  the  result  thereof,  this  action  would  estop  it  from  plead- 
ing the  delay  cither  in  making  the  proof  or  commencing  the  suit- 
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The  assured  could  well  rely  upon  the  good  faith  of  defendant  in 
spect  to  these  agreements,  and  govern  his  actions  accordingly. 

There  was  evidence  given  to  the  jury  to  which  these  instruction 
were  applicable,  and  upon  which  they  were  justified  in  finding  the 
facts  contemplated  by  the  instructions. 

Vn.  The  defendant  requested  the  court  to  direct  the  jur}'  to  re- 
turn special  finding  in  answer  to  certain  interrogatories  to  be  pro- 
pounded to  them.  These  questions  the  court  refused  to  submit  to  the^ 
jury,  but  gave  others  prepared  in  a  diflTerent  form.  The  refbsal  to 
submit  the  questions  prepared  by  defendant's  counsel,  is  made  the 
ground  o^  certain  assignments  of  errors.  We  think  the  action  of  the 
court  was  correct.  A  part  of  the  questions  submitted  by  defendant's 
counsel  were  covered  by  those  prepared  by  the  court  and  submitted  to 
the  jury ;  others  demanded  special  findings  as  to  facts  about  which  there 
was  no  dispute,  and  which  the  evidence  of  both  parties  clearly  estab- 
lished, and  others  again  related  to  facts  that  were  not  in  issue  or  were 
immaterial.  All  of  the  questions  may  be  assigned  to  one  or  another 
of  these  classes.  The  court  is  not  required  to  submit  improper  ques- 
tions to  a  jury  because  requested  to  do  so  by  a  party,  nor  to  give  such 
as  are  proper  in  substance  in  the  precise  form  in  which  they  are  pre- 
sented by  counsel. 

VIII.  Objections  are  urged  to  one  of  the  questions  propounded  to- 
the  jury  by  the  court.  No  exceptions  were  taken  to  it  in  the  court 
below  ;  it  cannot  for  that  reason  be  reviewed  here. 

IX.  It  is  insisted  that  the  verdict  is  not  supported  by  the  evidence. 
We  think  otherwise.  The  evidence  authorized  the  jury,  in  the  intel- 
ligent and  honest  exercise  of  judgment,  to  find  for  plaintiff. 

The  defendant's  counsel  present  the  case  upon  twenty-four  assign- 
ments of  errors,  which  they  have  argued  under  seventeen  points.  We 
have  not  separately  discussed  each  point,  believing  that  all  could  be 
sufficiently  considered  in  the  manner  we  have  adopted  in  treating  the 
case.  Those  not  explicitly  referred  to  have  been  properly  considered 
and  we  deem  them  sufficiently  answered  in  the  foregoing  general  dis* 
cussion  of  the  principles  involved  in  the  case. 

The  judgment  of  the  District  Court  is  affirmed. 


DISSENTING  OPINION. 

Miller,  J. 

I  am  unable  to  assent  to  the  views  expressed  in  the  first  paragraph 
of  the  foregoing  opinion.     The  plain  meanings  of  plnintifT'-i  nirro^- 
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ment  is  that  the  stoves  and  stove  pipes  in  the  house  insured  were  well 
secured  and  that  he  would  keep  them  so,  in  order  to  guard  against 
damage  to  or  destruction  of  the  property  insured  by  fire  from  that 
source  while  using  the  stoves  in  his  house  for  ordinary  purposes.  The 
evidence  shows  that  a  stove  in  its  usual  place  in  the  house  was  used 
in  the  ordinary  manner  by  plaintiff's  wife,  who  had  authority  so  to 
do,  building  a  fire  therein  to  warm  the  room,  and  that  wJien  the  stove 
tta«  80  used  the  pipe  thereto  was  not  "  well  secured,"  in  consequence 
of  which  the  house  was  destroyed  by  the  fire  communicated  fVom  the 
stove.  This,  in  my  opinion,  is  a  most  palpable  breach  of  the  plaintiff's 
agreement,  which  releases  the  defendant  from  its  obligation  to  pay 
any  portion  of  the  insurance. 

Upon  this  ground  the  judgment  of  the  court  below  should,  in  my 
(pinion,  be  reversed. 


COMMISSION  OF  APPEALS  OF  NEW  YORK. 

SEPTEMBER  TERM,    1872. 


Appeal  from  General  Term^  Superior  Court  of  the  City  of  New  Tork» 


WILLIAM  H.  J.  BODINE  et  al..  Respondents,' 

vs. 

THE  EXCHANGE  FIRE  INS.  CO.,  op  the 
CiTT  OF  New  York,  Appellant.* 

The  original  policy  was  issued  to  tho  plafntiiTs  through  John  T^elp,  an  agent  of  the 
oomiiany,  and  his  name  was  indorsed  upon  it  as  agent.  The  day  after  the  policy 
expired,  Charles  Whelp,  his  son,  called  upon  the  company  and  obtained  a  renewal 
certificato  for  the  plaintiffs,  for  one  year  from  the  expiration  of  the  original  policy, 
which  the  plaintiffs  agreed  to  take,  telling  him  to  keep  it  till  the  delivery  of  another 
policy,  which  he  was  to  procure  for  them,  when  they  would  pay  for  both.  To  this 
ne  assented,  saving ''  The  money  makes  no  difference.''  The  policy  contained  the 
following  condition :  ''  No  insurance,  whether  original  or  continued,  nhall  be  con- 
sidered as  binding,  until  the  actual  payment  of  the  premium."  Charles  Whelp 
acted  as  his  father's  clerk  and  assistant,  and  had  been  in  the  habit  of  receiving 
such  renewals  from  the  company,  and  had  frequently,  with  the  knowledge  of  his 
&ther,  delivered  them  to  the  parties,  without  exacting  payment  of  the  premiums. 

«  Decision  rendered  September  Term,  1872.    Statement  of  the  case  by  H,  E.  Sickels  Esq., 
State  Reporter  of  New  York. 
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It  was  competent  for  the  innurance  company  to  disregard  this  condition  in  the  policy, 
and  upon  any  renewal  of  the  policy  to  waive,  by  parol,  the  payment  in  cash  of  the 
premium. 

This  waiver  of  payment  could  be  shown  by  direct  proof  that  credit  was  given,  or 
could  be  inferred  from  circumstances ;  and  the  waiver  could  be  by  the  company 
or  any  of  its  authorized  agents. 

John  Whelp  had  all  the  power  of  ordinary  insurance  agents,  and  it  was  just  as  com- 
petent for  him  to  waive  the  condition  of  pre-paymeut,  as  for  any  other  officer  or 
agent  of  the  company. 

Charles  Whelp  had  procured  policies  and  renewal  certificates  from  the  company  and 
had  frequently  delivered  them  to  the  i)ersons  insured.  All  this  he  did  with  the 
knowledge  and  assent  of  his  father,  and  hence  we  must  infer  that  he  was  author- 
ized by  his  father  to  do  it 

The  agency  of  John  Whelp  was  not  such  as  to  require  his  personal  attention  to  all 
the  details  of  the  business  entrusted  to  him. 

An  insurance  agent  can  authorize  his  clerk  to  contract  for  risks,  to  deliver  policies, 
to  collect  premiums,  and  to  take  payment  of  premiums,  in  cash  or  securities,  ana 
to  give  credit  for  premiums  or  demand  cash--iu]d  the  act  of  the  clerk,  in  all  such 
cases,  is  the  act  of  the  agent,  and  binds  the  company  just  as  effectually  as  if  it 
were  done  by  the  agent  in  person. 

The  maxim  of  delegatus  non  potest  delegare  does  not  apply  in  such  a  case. 

There  was  some  evidence  tending  to  show  that  the  plaintiffs  accepted  the  certificate, 
and  arranged  that  it  should  be  held  for  them  until  a  future  day,  when  they  would 

Say  the  premium.    Hence,  the  court  committed  no  error  in  refusing  to  dismiss 
le  complaint,  and  on  the  charge  to  the  jury. 

Appeal  from  the  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  aflarming  a  judgment  entered  upon 
the  verdict  of  a  jury  in  favor  of  the  plaintiffs.  The  action  was  com- 
menced October  3,  1864,  against  the  defendant,  to  recover  for  a  loss 
on  a  policy  of  insurance,  which  the  plaintiffs  claimed  that  the  defendant 
had  agreed  to  renew,  and  had  renewed  by  the  usual  certificate  of  renew- 
al. The  answer  admitted  the  execution  of  the  orginal  policy,  but  put 
in  issue  all  the  other  allegations  in  the  complaint.  On  the  trial,  the  loss 
and  its  amount  were  proved,  as  well  as  the  delivery  to  the  defendant 
of  the  necessary  preliminary  proofs,  and  these  facts  were  not  contest- 
ed. The  only  question  in  dispute  on  the  trial  was,  whether  the  pol- 
icy was  renewed.  The  orginal  policy  was  issued  to  the  plaintiffs 
through  John  Whelp,  who  had  been  an  agent  for  the  defendant  for 
nine  or  ten  years,  and  his  name  was  indorsed  upon  the  policy  as 
agent.  Charles  Whelp,  his  son,  had  for  three  or  four  years  acted  as 
his  clerk  and  assistant  in  the  business  of  his  agency. 

The  policy  contained  the  following  condition:  "No  insurance, 
whether  original  or  continued,  shall  be  considered  as  binding  until  the 
actual  payment  of  the  premium." 

The  day  after  the  policy  expired,  Charles,  acting  for  his  father, 
called  upon  the  company  and  obtained  a  renewal  certificate  for  the 
plaintiffs  for  one  year  from  January  18,  1864,  the  date  of  the  expira- 
tion of  the  original  policy.  He  had  been  in  the  habit  for  three  or 
four  years  of  receiving  such  renewals  from  the  company  for  a  similar 
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purpose,  and  frequently,  with  the  knowledge  of  his  father,  delivered 
them  to,  and  left  them  with  the  parties  for  whom  they  were  intended, 
-without  exacting  pa3^ment  of  the  premiums.     As  to  what  took  place, 
when  he  took  this  certificate  to  the  plaintiffs,  there  is  a  conflict  in  the 
evidence.     But  William  Bodine,  one  of  the  plaintiffs,  testified  sub- 
stantially as  follows :     ^^  He  said  he  had  brought  me  a  renewal  of  the 
Exchange  policy,  and  that  the  Excelsior  Company  had  refused  to 
renew.    On  his  saying  that,  I  said  then  I  did  not  know  about  taking 
this  renewal ;  if  they  did  not  renew,  I  would  prefer  putting  it  all  into 
one  company,  as  we  had  had  some  trouble  in  getting  companies  to 
take  general  policies.    Said  he,  ^you  had  better  take  this.'    I  said,  ^  I 
will  not  decide  now  ;  I  will  think  over  it ;  I  think  I  had  better  get  it 
into  one  company.*    'Well,'  said  he,  'will  you  remain  uninsured?' 
Said  I,  '  I  think  I  will,  for  the  present  at  least,  until  I  decide  this 
question  in  my  own  mind.'    He  asked  me  when  I  would  decide.    I 
said, '  within  a  day  or  two ;  when  will  j'ou  be  this  way  again  ?'    He 
said,  'Probably  to-morrow.'     Said  I,  'If  you  come,  call,  and  I  will 
decide.'     He  did  call,  and  I  did  decide.    I  told  him  I  would  take  this 
renewal,  and  he  should  go  on  and  get  me  a  policy  for  the  like  amount, 
and  bearing  even  date  with  this  policy.    Said  he, '  then  you  will  take 
this?'     I  said,  'certainly.'    That  is  all  that  took  place  at  that  inter- 
view that  I  recollect. 

He  came  over  with  me  on  the  boat  after  the  second  interview ;  we 
walked  from  the  boat  up  Broadway,  and  were  about  to  separate,  he 
going  down  Pine  street,  and  I  in  another  direction.  He  asked  me 
then  if  I  had  the  Excelsior  policy  with  me ;  I  said  I  had  not  it  with 
me.  He  said,  'then  I  can't  do  anything  to-day  in  relation  to  it,'  and 
we  parted  at  that  time.  He  called  for  the  Excelsior  policy,  I  think, 
the  following  day  or  the  day  after,  and  I  gave  it  to  him.  He  then 
tendered  me  this  renewal,  and  said, '  You  had  better  take  this  renew- 
al.* Said  I, '  it  makes  no  difference,  Charles,  you  may  as  well  keep 
it ;  it  is  just  as  safe  in  your  custody  as  mine ;  go  on  and  get  the  other 
as  soon  as  you  can;  bring  it  to  me  and  I  will  pay  you  for  them 
both  together.'  Said  he,  '  The  money  makes  no  difference.'  Said  I, 
'It  is  not  for  want  of  monej^  it  is  a  matter  of  convenience ;  it  is  just 
as  safe  with  you,  and  when  you  get  them  both  bring  them  to  me,  and 
I  wiD  pay  you  for  them.'  I  said  I  would  pay  him  for  them  both ;  that 
was  my  meaning  and  my  saying,  both.  I  said  simply  that  I  would 
pay  him  for  them  both  together.  It  was  only  a  matter  of  convenience. 
He  said, '  Very  well.'  This  last  conversation  was  on  Saturday,  and 
the  fire  occurred  on  the  next  Tuesday." 
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The  other  plaintiff  was  also  sworn,  and  confirmed  his  brother.  It 
was  also  proved  that  before  the  suit  was  conuneneed,  the  plaintiffs 
tendered  the  amount  of  the  premium.  After  the  fire,  Charles  Whelp 
delivered  the  certificate  to  his  father,  and  he  delivered  it  to  the  com- 
pany. 

At  the  close  of  the  plaintiffs'  evidence,  defendant's  counsel  moved 
to  dismiss  the  complaint  on  the  ground, 

1st,  That  Charles  Whelp  was  not  the  agent  of  the  defendant. 

2d.  That  if  such  agent,  he  was  not  authorized  to  deliver  the  renewal 
certificate  without  payment,  or  to  make  the  arrangement  claimed  by 
the  plaintiffs. 

3d.  That  on  the  evidence,  the  defendant  could  not  maintain  an 
action  against  the  plaintiffs  for  the  premium. 

4th.  That  the  evidence  was  insufi^cient  to  sustain  the  plaintiffs" 
alleged  cause  of  action. 

The  court  denied  the  motion,  and  defendant's  counsel  excepted. 

At  the  close  of  Jhe  evidence,  the  judge  charged  the  jury  among^ 
other  things,  as  follows : 

If  you  find  that  Mr.  Whelp  was  agent  of  the  defendant  in  this^ 
matter,  and  that  he  did  agree  with  Mr.  Bodine  at  the  third  interview,, 
that  he  would  trust  him  for  the  amount  of  the  premium  ($37.50)  until 
a  future  period  ;  and  if  you  find,  also,  that  there  was  nothing  said  at 
that  time  about  Bodine  being  his  own  insurer,  then,  so  far  as  that  part 
of  the  case  is  concerned,  the  plaintiffs  would  be  entitled  to  your  ver- 
dict in  this  action,  if  the  other  facts  necessary  to  entitle  them  to 
recover  are  made  out. 

To  this  the  defendant's  counsel  excepted. 

If  the  company,  through  their  agent,  so  conducted  the  transaction 
that  Mr.  BoQine  thought  himself  insured  on  the  property  to  the 
amount  of  $3,000,  and  you  believe  Mr.  Whelp  was  agent  of  the  com- 
pany, then  the  plaintiffs,  if  the  other  necessary  facts  as  I  have  before 
charged  are  proved  to  your  satisfaction,  would  be  entitled  to  recover 
$3,000  at  your  hands,  with  interest  after  the  expiration  of  sixty  days, 
less  $37.50,  the  premium. 

To  this  defendant's  counsel  excepted. 

In  order  to  make  out  the  insurance,  he  must  show  that  Whelp  was 
agent  of  the  company,  acting  for  them,  and  that  he  waived  the  present 
payment  of  the  $37.50  premium.  If  they  fail  to  establish  that,  the 
plaintiffs  are  not  entitled  to  recover.  If  Mr.  Whelp  was  an  agent  of 
this  company,  he  was  authorized  to  make  the  arrangement  with  the 
plaintiffs  which  they  say  he  did  make ;  he  had  a  right  to  trust  the 
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plaintiffs  for  $37.50,  if  he  thought  fit  to  do  so.  If  he  was  not  their 
agent,  he  had  no  right  to  do  anything  about  the  transaction. 

To  this  defendant's  counsel  excepted. 

The  jury  rendered  a  verdict  for  plaintiffs,  and  judgment  having  been 
entered  upon  the  verdict,  the  defendant  appealed  to  the  General  Term, 
and  then  to  this  court. 

J.  Langton  TVard,  for  Appellant, 
A.  R.  Dyett,  for  Respondents. 

Eable,  Com. 

Notwithstanding  the  condition  in  the  original  polic}-^  that  no  insur- 
ance, whether  original  or  continued,  should  be  considered  binding 
nntil  the  actual  payment  of  the  premium,  it  was  still  competent  for 
the  insurance  company  to  disregard  this  condition,  and  upon  any 
renewal  of  the  policy  to  waive  by  parol  the  payment  in  cash  of  the 
premium  ;  and  this  waiver  of  payment  could  be  shown  by  direct  proof 
that  credit  was  given  or  could  be  inferred  from  circumstances,  and  the 
waiver  could  be  by  the  company  or  any  of  its  authorized  agents.  This 
is  too  well  settled  to  be  longer  the  subject  of  discussion  or  dispute. 
Goit  vs.  The  National  Protection  Insurance  Co.,  25  Barb.,  189  ;  The 
Trustees  of  the  First  Baptist  Church  vs.  Brookl3'n  Fire  Ins.  Co.,  19 
N.  Y.,  305  ;  Sheldon  vs.  Atlantic  F.  &  M.  Ins.  Co.,  26  N.  Y.,  460 ; 
Wood  vs.  Poughkeepsie  Mut.  Ins.  Co.,  82  N.  Y.,  619  ;  Boehen  vs^ 
Williamsburg  City  Ins.  Co.,  85  N.  Y.,  131.  In  the  case  from  19  N. 
Y.,  Judge  Comstock  says :  ''A  provision  in  a  policy  already  executed 
and  delivered  so  as  to  bind  the  company,  declaratory  of  a  condition 
that  premiums  must  be  paid  in  advance,  manifestly  has  no  effect,  ex- 
cept to  impart  convenient  information  to  persons  who  may  wish  to  be 
insured.  As  such  a  provision  in  the  policy  in  question  could  have 
no  effect  upon  the  delivered  and  perfect  contract  in  which  it  was  con- 
tained, so  it  could  have  nof  e  to  prevent  the  siime  parties  f^om  making 
such  future  contract  as  they  please^  In  any  subsequent  agreement 
for  a  renewal  or  continuation  of  the  risk,  it  was  competent  for  the 
parties  to  contract  by  parol  and  to  waive  the  payment  in  cash  of  the 
premium,  substituting  therefor  a  promise  to  pay  on  demand  or  at  a 
fature  day.  Proof  of  such  an  agreement  would  have  no  tendency  to 
contradict  or  to  change  the  written  policy  alread}'  in  force  between 
the  parties,  and  which  would  be  wholly  spent  before  the  new  agree- 
ment could  take  its  place." 

We  must  infer  that  John  Whelp  had  all  the  powers  of  ordinary 
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insurance  agents.  He  had  acted  for  this  company  for  nine  or  ten 
years  in  procuring  risks  for  it  and  in  delivering  policies  and  renewal 
certificates.  His  name  was  indorsed  upon  the  original  policy  as  the 
company's  agent.  It  was,  therefore,  according  to  the  decisions  above 
cited,  just  as  competent  for  him  to  waive  the  condition  of  pre-payment 
as  for  any  other  officer  or  agent  of  the  company. 

But  conceding  this,  it  is  claimed  on  the  part  of  the  appellant,  that 
his  son  Charles  Whelp  had  no  authority  to  waive  the  pre-payment  of 
the  premium  so  as  to  bind  the  company.  Charles  had  been  the  clerk 
and  assistant  of  his  father  for  three  or  four  years.  He  had  procured 
policies  and  renewal  certificates  J3rom  the  company,  and  frequently 
delivered  them  to  the  persons  insured,  waiving  pre-payment  of  the 
premiums.  All  this  he  did  with  the  knowledge  and  assent  of  his 
father,  and  hence  we  must  infer  that  he  was  authorized  by  his  father 
to  do  it.  The  agency  of  John  Whelp  was  not  such  as  to  require  his 
personal  attention  to  all  the  details  of  the  business  entrusted  to  him. 
We  know,  according  to  the  ordinary  course  of  business,  that  insurance 
agents  frequently  have  clerks  to  assist  them,  and  these  clerks  can 
bind  their  principals  in  any  of  the  business  which  they  are  authorized 
to  transact.  An  insurance  agent  can  authorize  his  clerk  to  contract 
for  risks,  to  deliver  policies,  to  collect  premiums  and  to  take  payments 
of  premiums  in  cash  or  securities,  and  to  give  credit  for  premiums  or 
to  demand  cash — and  the  act  of  the  clerk  in  all  such  cases  is  the  act  of 
the  agent,  and  binds  the  company  just  as  effectually  as  if  it  were  done 
by  the  agent  in  person.  The  maxim  of  delegatus  non  potest  delegare 
does  not  apply  in  such  a  case.  Story  on  Agency,  §  14.  If  the  agent 
or  his  clerk  waive  the  pre-payment  of  premiums,  without  authority 
from  the  company,  it  can  lose  nothing,  as  the  agent  becomes  respon- 
sible for  the  amount  of  the  premiums  as  if  the  same  had  been  paid  to 
them  in  cash. 

There  is  another  reason  for  holding  the  company  bound  by  the  act 
of  Charles  Whelp  in  waiving  pre-payment  of  the  premium.  It  deliv- 
ered to  him  the  renewal  certificate,  and  thus  clothed  him  with  approved 
authority  to  deliver  the  same  to  the  assured.  If  he  had  delivered  it 
to  them  without  exacting  payment  of  the  premium  or  saying  anything 
about  it,  according  to  the  cases  above  cited,  it  would  have  been  infers 
red  that  pre-payment  was  waived,  and  the  company  would  have  been 
bound.  If  his  mere  silent  delivery  would  have  had  this  effect,  much 
more  will  his  express  waiver  make  the  renewal  effectual  to  bind  the 
•company. 

There  was  some  evidence  tending  to  show  that  the  plaintiffs  ao- 
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oepted  the  certificate,  and  that  it  was  arranged  that  Charles  Whelp 
should  hold  it  for  them  until  a  fViture  day,  when  they  would  pay  the 
premium.  Hence  the  court  committed  no  error  in  refusing  to  dismiss 
the  complaint,  and  on  the  chaise  to  the  jury. 

The  judgment  must  therefore  be  afOrmed,  with  costs. 

*^  Earle,  C,  reads  for  affirmance.  AH  concur.  Judgment  affirmed. 
with  costs." 


SUPEEACE  COURT  OF  ILLINOIS. 


Appeal  from  Peoria  Circuit  Court. 


THE  ILLINOIS  ^lUTUAL  FIRE  INS.  CO.,  App%'^ 
vs. 
MATHEW  STANTON,  Appellee.* 

The  axnouDt  of  the  insurance  was  bv  tlie  terms  of  the  policy,  made  payable,  in  casa 
of  loss,  to  a  third  party,  who  held  a  mortga^  on  the  premises. 

The  law  is  now  well  settled^  that  both  the  mortgagor  and  mortgagee  have  a  separate 
insurable  interest. 

The  contract  being  with  the  mortgagor,  the  legal  title  Tested  in  him,  but  it  was  for 
the  benefit  of  the  mortgagee,  lilence  the  suit  was  properly  brought  in  the  nam& 
of  the  assured  for  the  use  of  the  beneficiary. 

The  policy  provided  that  if  there  should  be  any  change  in  the  title  of  the  property 
insured,  the  company  should  not  be  liable  for  any  loss  or  damage  that  might  oc- 
cur, unless  the  policy  should  have  been  duly  assigned  by  the  consent  of  the  direc- 
tors, certified  on  the  policy. 

The  parties  informed  the  local  agents  of  the  company  that  thev  were  about  to 
make  a  transfer,  and  were  told  by  the  agents  that  the  policy  would  be  good  until  it 
could  be  procured,  and  the  formal  consent  of  the  company  entered  upon  it.  It  had 
been  the  custom  of  the  agents  to  give  such  consent,  and  their  acts  had  always 
been  ratified  by  the  company.  Before  the  policy  was  received  and  any  formal 
consent  entered  thereon,  tlie  prox)erty  was  destroyed  by  fire. 

Meld,  that  In  giving  such  consent,  the  agents  were  acting  within  the  scope  of  their 
authority.  Agents  will  be  held  to  have  such  power  as  the  company  knowingly 
permits  them  to  exercise,  and  the  fact  that  the  company  nitillcs  the  acts  of  its 
agents,  will  be  regarded  as  evidence  of  authority  in  the  agents. 

An  amendment  to  the  charter  of  the  company  provided  that "  anv  party  applying  for 
insurance  for  one  year  or  less  time  maypay  a  definite  sum  of  money  for  such  in- 
surance in  lieu  of  a  premium  note.*'  Beld,  that  a  party  insuring  under  this  pro- 
vision of  the  charter  does  not  become  a  member  of  the  company  and  that  the  law 
imposes  upon  him  no  higher  or  greater  duties  than  if  the  insurance  had  been 
effected  in  a  stock  company. 

The  notice  to  the  agents  must  be  regarded  as  notice  to  the  company. 

*  Deciaion  rendered  Jan.  22d,  1872. 
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The  provision  that  the  policv  should  be  void  in  case  of  any  change  in  the  title  of  the 
property,  was  inserted  for  the  benefit  of  the  company,  and  the  company  could 
waive  that  condition. 

Wliere  such  a  waiver  distinctly  appears,  the  party  will  be  estopped  from  insisting  on 
that  which  afiects  the  rights  of  others,  and  is  inconsistent  with  what  be  has  said 
and  done. 

It  is  in  such  cases  that  the  doctrine  of  estoppels  in  pais  finds  its  just  applica- 
tion. 

This  doctrine  applies  to  mutual,  as  well  as  to  stock  insurance  companies. 

Scott,  J. 

This  was  an  action  of  assumpsit,  brought  by  the  appellee,  in  the 
Peoria  Circuit  Court,  against  the  appellant,  on  a  policy  of  insurance, 
issued  to  Mathew  Stanton,  on  a  mill  and  distillery  building,  and  the 
machinery  and  fixtures  therein  contained.  The  amount  of  the  insur- 
ance was  three  thousand  dollars,  which  was  by  the  terms  of  the  pol- 
icy, made  payable,  in  case  of  loss,  to  John  McClellan,  who  held  a 
mortgage  on  the  premises.  The  action  is  brought  in  the  name  of 
Mathew  Stanton,  for  the  use  of  John  H.  Bobb,  the  assignee  of  the 
McClellan  mortgage.  The  declaration  sets  forth  the  policy  sued  on, 
and  the  several  conditions  attached  thereto,  which  are  specially  made 
a  part  of  the  contract  of  insurance,  and  avers  performance  of  such 
several  conditions. 

The  defense  sought  to  be  interposed  is,  that  Mathew  Stanton  sold 
the  insured  premises  without  the  consent  of  the  company,  and  against 
the  terms  of  the  fifteenth  condition  of  the  policy. 

The  appellant  filed  five  several  pleas,  upon  the  four  first  of  which 
issue  was  proved.  Without  discussing  at  length  the  questions  raised 
on  these  four  pleas,  it  is  sufficient  to  say  that  we  think  the  issues  were 
clearly  with  the  appellee  on  the  evidence. 

That  both  the  mortgagor  and  mortgagee  have  a  separate  insurable 
interest,  has  long  been  held  and  recognized  by  all  courts,  and  the  law 
upon  that  question  is  too  well  settled  to  be  now  doubted.  In  this 
instance,  the  interest  only  of  the  mortgagor  was  insured,  but  the  pol- 
icy contained  a  clause  that  in  case  of  loss,  the  money  should  be  paid 
to  McClellan,  the  mortgagee.  The  contract  being  with  the  mortgagor, 
the  legal  title  vested  in  him,  but  it  was  for  the  benefit  of  the  mort- 
gagee. Hence,  the  suit  was  properly  brought  in  the  name  of  Mathew 
Stanton,  the  assured,  for  the  use  of  beneficiary.  In  the  New  England 
Fire  and  Marine  Ins.  Co.  vs.  Wetmore,  82  111.,  221,  it  was  held  that 
the  assignee  could  not  bring  a  suit  on  a  policy  of  insurance,  in  his 
own  name,  unless  authority  was  given  for  that  purpose  in  the  act  in- 
corporating the  company.  The  rule  is  founded  on  the  principle  that 
such  instruments  are  not  assignable  at  common  law,  or  by  any  provia- 
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ion  of  our  statute,  so  as  to  give  the  assignee  the  right  of  action  in  his 
own  name.  The  appellee,  by  the  production  of  the  policy  and  the 
proofs  of  loss,  made  a  prima  fade  case,  entitling  him  to  a  recovery, 
and  the  question  arises,  do  the  facts  stated  in  the  fifth  plea,  as  the 
same  are  therein  pleaded,  defeat  the  right  of  action?  That  plea  al- 
leges non-compliance  with  the  fifteenth  condition  of  the  policy  ;  that 
Mathew  Stanton,  by  his  deed,  dated  April  21,  1866,  under  his  hand 
and  seal,  sold  and  conveyed  the  property  insured  to  Adam  Stanton, 
without  the  company's  consent,  and  in  violation  of  the  fifteenth  con- 
dition of  the  policy  declared  on,  whereby  said  policy  ceased  to  be 
binding,  and  became  void.  The  fifteenth  condition  referred  to,  is  as 
ibUows:  "That  in  all  cases  where  real  and  personal  property,  in- 
sured by  said  company  shall  become  alienated,  or  shall  be  sold  under 
execution  or  decree,  or  the  title  to  the  same  shall  in  any  manner  be 
transferred  or  changed,  or  of  any  undivided  interest  therein,  such  in- 
surance shall  cease  and  be  void,  and  said  company  shall  not  be  liable 
for  any  loss  and  damage  which  may  happen  to  any  property  after  such 
alienation  or  change  as  aforesaid,  unless  the  policy  issued  thereon 
shall  have  been  duly  assigned  or  confirmed  by  the  consent  of  the  di- 
rectors, to  the  actual  owner  or  owners  thereof,  previous  to  the  loss  and 
damage.  And  no  policy  issued  by  said  company,  shall  be  deemed  to 
have  been  duly  assigned  or  confirmed,  unless  the  consent  of  the  direc- 
tors to  such  assignment  or  confirmation,  is  certified  on  such  policy, 
by  the  secretar}-  of  said  company." 

The  plea  was  framed  under  this  condition,  and  was  intended  to  show 
a  forfeiture  of  the  policy,  by  reason  of  the  sale  from  Mathew  Stanton 
to  Adam  Stanton,  against  the  provisions  of  that  stipulation.  We  do 
not  think  the  plea  is  suflicient  for  that  purpose.  It  does  not  aver  the 
state  of  facts  which,  under  that  provision  of  the  polic}'^  would  work  a 
forfeiture.  The  plea  is  obnoxious  to  two  objections.  First,  it  is  not 
averred  that  the  conveyance  made  to  Adam  Stanton  was  made  before 
the  loss  occurred,  and  second,  it  is  not  averred  that  the  directors  of  the 
company,  after  the  alienation,  did  not  confirm  the  same  to  the  actual 
owner  previous  to  the  loss. 

It  is  not  indispensible  that  the  assured  should  first  have  the  consent 
of  the  company  to  make  the  sale  of  the  property  insured.  It  is  suf- 
ficient if  the  policy  issued  thereon  shall  have  been  duly  assigned  or 
confirmed,  by  the  consent  of  the  directors,  to  the  actual  owner  or 
owners  thereof,  previous  to  the  loss  or  damage. 

Forfeitures  are  never  regarded  with  favor  by  the  courts.  The  party 
relying  on  the  forfeiture  of  a  contract,  must  plead  every  fact  neces- 
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sary  to  show  the  forfeiture  insisted  upon.  It  does  not  appear  from 
any  averment  in  the  plea,  that  the  alienation  took  place  before  the 
happening  of  the  loss.  This  was  a  material  averment,  and  without  it 
the  plea  is  substantially  defective.  It  is  averred  that  the  sale  of  the 
property  was  made  without  the  consent  of  the  compan}',  but  it  is  not 
alleged  that  the  alienation  was  not  subsequently  confirmed  by  the 
consent  of  the  directors. 

In  no  view  that  we  have  been  able  to  take,  does  the  plea  state  facts 
which  standing  alone  are  sufficient,  of  themselves,  to  show  a  forfeit- 
ure of  the  policy,  under  the  provisions  of  the  fifteenth  condition.  It 
is  insisted  by  the  counsel  for  the  appellant  that  the  plea  must  be  ex- 
amined with  reference  to  the  declaration,  to  which  it  purports  to  be  an 
answer.  It  is  averred  in  the  declaration  that  the  policy  was  made  on 
November  22d,  1865,  and  that  the  fire  occurred  on  the  11th  day  of 
June,  1866.  The  averment  in  the  plea  is  that  the  premises  were  con- 
veyed on  the  21st  day  of  April,  1866,  and  the  appellee  having  tra- 
versed the  allegations  thereby  presented,  a  material  issue  was  thus 
proved.  We  do  not  see  how  a  plea  of  this  character  is  aided  by  a 
reference  to  the  averment  of  the  declaration.  The  appellee,  how- 
ever, did  reply  to  the  plea  in  substance — first,  that  he  did  not  sell  to 
Adam  Stanton,  as  alleged  in  the  plea,  upon  which  issue  was  joined ; 
second,  that  at  the  time,  &c.,  the  appellant  did  consent  to  such  sale 
and  conveyance,  and  waived  the  assignment  of  the  policy  to  Adam 
Stanton,  and  the  confirmation  and  certifying  the  company's  consent 
on  the  policy  ;  and  third  that  the  policy  was  taken  for  the  benefit  of 
McClellan,  and  that  McClellan  assigned  the  same  to  C.  S.  &  J.  H. 
Bobb,  and  that  C.  S.  Bobb  assigned  the  same  to  J.  H.  Bobb,  all  of 
which  assignments  were  approved  and  consented  to  and  indorsed  by 
the  company  on  the  policy.  The  appellant  interposed  a  demurrer  to 
the  last  replication,  which  was  overruled,  and  the  decision  of  the 
court,  overruling  the  demurrer,  is  now  among  the  causes  assigned  for 
error. 

By  thq  well  settled  principle  of  pleading,  the  demurrer  would  reach 
back  to  the  first  error  in  the  pleading,  and  the  consequences  of  a  de- 
fective pleading  will  rest  upon  the  party  committing  the  first  error ; 
and  the  appellant  cannot  complain  that  a  defective  replication  was 
allowed  to  stand  to  a  defective  plea.  If  the  replication  was  bad,  the 
plea  is  also  bad,  and  both  would  fall  together. 

By  the  appellant's  rejoinder  to  the  second  replication,  and  the  ai> 
pellee's  surrejoinders  thereto,  the  following  issues  were  formed :  First, 
did  the  appellant  have  any  notice  of  the  conveyance  of  the  insured 
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property  to  Adam  Stanton,  before  the  same  was  made?  Second,  did 
the  defendants  waive  the  assignment  of  the  policy  to  Adam  Stanton? 
and,  third,  did  the  defendants  consent  to  the  sale  and  convej^ance 
from  Mathew  to  Adam  Stanton?  Mainly  upon  these  questions  the 
parties  seem  to  have  tried  the  case  in  the  court  below.  They  were 
questions  of  fact,  and  the  finding  of  the  jury  on  the  evidence  was 
against  the  applicant  on  these  several  issues  submitted  to  them.  It 
cannot  be  doubted,  in  view  of  the  evidence  of  the  case,  that  the  local 
agents  of  the  company  had  notice  of  the  conveyance  of  the  property 
covered  by  the  policy,  from  Mathew  Stanton  to  Adam  Stanton,  at  and 
before  the  date  of  the  conveyance.  The  parties  in  interest,  before  the 
consummation  of  the  sale,  went  to  the  local  agents  and  told  them  they 
were  about  to  make  the  transfer.  Other  policies  on  the  property  were 
changed  by  the  same  agents,  in  view  of  the  sale,  at  the  request  of  the 
parties  in  interest.  The  advice  of  the  agents  was  asked  as  to  the 
best  course  to  be  pursued  with  reference  to  this  policy,  and  the  par- 
ties were  told  that  it  would  be  "good"  until  it  could  be  procured 
from  St.  Louis,  and  the  formal  consent  of  the  company  entered  on 
the  policy  itself.  Before  the  policy  was  received,  and  any  formal  con- 
sent entered  thereon,  it  appears,  from  the  evidence,  that  the  property 
was  destroyed  by  fire. 

It  is  objected  that  the  local  agents  had  no  authority  to  give  the 
consent  of  the  company,  in  this  manner,  to  the  sale  of  the  property 
to  Adam  Stanton.  It  is  in  proof  that  it  had  been  the  custom  of  the 
agents  to  give  such  consent,  and  their  acts  had  always  been  ratified 
by  the  company.  In  giving  such  consent,  the  agents  were,  therefore, 
acting  within  the  scope  of  their  authority.  Such  agents  will  be  held 
to  have  such  power  as  the  company  knowingly  permit  them  to  exer- 
cise, and  the  fact  that  the  company  ratify  such  acts  on  the  part  of 
their  agents,  will  be  regarded  as  evidence  of  that  authority  in  the 
agents.  It  is  manifest  from  this  whole  evidence,  that  if  the  policy 
had  been  received  from  St.  Louis  before  the  loss  occurred,  that  the 
formal  consent  of  the  company  to  the  sale  would  have  been  entered 
upon  it,  in  pursuance  with  the  agreement  of  the  local  agents. 

That  the  sale  by  Mathew  Stanton  to  Adam  Stanton  of  the  insured 
property,  if  not  made  according  to  the  provisions  of  the  fifteenth 
condition  contained  in  the  policy,  would  authorize  the  company  to 
declare  the  policy  forfeited,  we  entertain  no  doubt.  It  is  the  contract 
between  the  parties  that  such  an  act  on  the  part  of  the  assured  would 
vork  a  forfeiture.  But  the  grave  question  in  the  case  is  whether  the 
appellant  did  not  waive  the  forfeiture,  or  whether  the  company  is  not 
—3 
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now,  by  the  acts  of  its  agents,  estopped  from  denying  that  they  as- 
sented to  the  alienation  of  the  property  to  Adam  Stanton. 

In  discussing  this  branch  of  the  case,  we  are  not  inclined  to  attach 
much  importance  to  the  suggestion  that  this  is  a  mutual  company,  and 
that  the  appellee  is  a  member  thereof.  By  §  1  of  amendment  to  char- 
ter, passed  February  13th,  1863,  Private  Laws,  p.  202,  it  is  provided 
that  §  8  of  the  original  charter  be  so  amended  that  "  any  party  apply- 
ing for  insurance  for  one  year  or  less  time,  may  pay  a  definite  sum  of 
money  for  such  insurance,  in  lieu  of  a  premium  note."  While  it  is 
true  that  this  company  is  organized  on  the  mutual  plan,  this  particu- 
lar transaction  does  not  seem  to  have  any  elements  of  mutuality.  In 
this  instance,  a  sum  certain  was  taken  for  the  insurance  effected  on 
the  property,  and  it  does  not  appear  from  anything  in  the  record  that 
any  premium  note  was  ever  given. 

It  would  seem  that  a  party  insuring  under  this  provision  of  the 
amended  charter,  does  not  become  a  member  of  the  company,  and 
stands  in  no  different  relation  thereto  than  to  any  stock  company. 

The  policy  sued  on  was  undoubtedly  issued  under  this 'provision. 
So  far  as  the  appellee  is  concerned,  the  appellant  in  this  transaction 
was  no  more  than  a  stock  company,  and  he  occupied  no  peculiar  rela- 
tion to  it.  The  law,  under  such  circumstances,  would  impose  upon 
him  no  higher  or  greater  duties  than  if  the  insurance  had  been  effected 
in  a  stock  company. 

That  the  company's  local  agents  were  notified  of  the  sale  of  the  in- 
sured property  to  Adam  Stanton,  at  the  date  of  the  transaction,  does 
not  admit  of  a  doubt,  and  notice  to  the  agents  must  be  regarded  as 
notice  to  the  company.  They  were  applied  to  for  their  advice  and 
consent  as  to  the  sale,  and  freely  gave  it,  and  promised  the  parties 
that  the  policy  should  be  good  until  it  could  be  procured  from  St. 
Louis,  and  the  proper  indorsement  entered  thereon.  Upon  this  dis- 
tinct understanding,  the  sale  was  completed,  and  the  conveyance  ex- 
ecuted and  delivered.  Shall  the  company  now  be  permitted  to  retract 
its  consent,  and  insist  upon  a  forfeiture  under  the  strict  provisions  of 
the  contract  ?  Had  no  consent  been  given  by  the  agents  of  the  com- 
pany, when  applied  to  for  that  purpose,  it  is  more  than  probable  that 
the  parties  would  have  stopped  their  negotiations,  until  the  formal 
eonsent  could  have  been  obtained.  But,  relying  on  the  faith  of  the 
promises  of  the  agents  of  the  company,  that  the  policy  would  remain 
"good"  the  parties  were  induced  to  complete  the  sale.  K,  for  the 
doing  of  that  which  the  company-,  by  their  agents,  consented  that  the 
assured  should  do,  it  shall  be  held  to  be  a  forfeiture  of  the  policy,  it 
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would  be  to  permit  the  company  to  practice  a  fraud  upon  the  assured, 
and  thereby  relieve  themselves  from  the  pajTuent  of  the  risk.  The 
property  was  transferred  to  Adam  Stanton  with  the  knowledge  and 
consent  of  the  agents  of  the  appellant,  and  with  the  distinct  agree- 
ment to  keep  the  policy  good  until  it  should  be  brought  in  for  the 
proper  indorsement. 

The  proof  shows  that  all  the  parties  acted  in  good  faith,  and  relied 
implicitly  on  the  agreement  of  the  agents  of  the  companj-. 

The  company  knew  the  property  covered  by  the  policy  had  been 
thus  transferred  to  Adam  Stanton  in  ample  time  to  have  declared  a 
forfeiture  and  cancel  the  policy  before  the  happening  of  the  loss. 
This  they  had  a  perfect  right  to  do.  They  did  not  choose  to  exercise 
this  power,  but  rather  chose  to  retain  the  appellee's  monej*,  paid  for 
the  premium,  and  carry  the  risk,  notwithstanding  the  property  had 
been  sold  contrary  to  the  terms  and  conditions  of  the  polic}-.  They 
deliberately  elected,  with  a  full  knowledge  of  all  the  facts,  to  pursue 
this  course,  and  ought  to  be  held  to  such  election. 

The  provision^  of  the  fifteenth  condition  that  the  policy  should 
cease  and  be  void  in  the  case  of  the  alienation  of  the  property,  was 
inserted  for  the  benefit  and  protection  of  the  company,  and  no  reason 
is  perceived  why  the  company  may  not  waive  that  condition,  as  well 
as  any  other  restriction  on  the  assured,  inserted  in  the  contract  for 
their  benefit.  The  cases  are  numerous  where  persons  have  been  held 
to  have  waived  provisions  and  conditions  inserted  in  contracts  for 
their  special  benefit.  Where  such  waiver  distinctly  appeals,  the  rea- 
sonable rule  of  law  is  that  the  party  will  be  estopped  from  insisting 
on  that  which  is  inconsistent  with  what  he  has  said  and  done,  that 
affects  the  rights  of  others.  It  is  in  such  cases  that  the  doctrine  of 
estoppels  in  pais  finds  its  just  application. 

The  very  object  to  be  attained  is  to  prevent  injuries  from  acts  and 
representations  which  have  been  acted  on,  if  a  party  should  be  per- 
mitted to  retract.  This  equitable  rule  was  recognized  by  this  court, 
in  its  application  to  insurance  companies,  in  Wetmore*s  case,  supra. 
The  same  doctrine  has  repeatedly  been  held  by  courts  of  the  highest 
authority  to  apply  to  mutual  insurance  companies,  as  well  as  to  stock 
companies.  Peck  vs.  New  London  Ins.  Co.,  22€onn.,  565  ;  Sheldon 
vs.  Conn.  Life  Ins.  Co.,  25  Conn.,  207 ;  Bouton  vs.  The  American 
Mut.  Life  Ins.  Co.,  25  Conn.,  543  ;  Wing  vs.  Harvey,  27  Eng.  Law  <& 
Eq.  B.,  140 ;  Buckbee  vs.  U.  S.  Ins.,  Annuity  &  Trust  Co.,  18  Barb., 
541 ;  Ang.  on  Ins.,  §  343. 

The  case  seems  to  have  been  fully  tried  on  its  merits,  and  in  view 
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of  all  the  evidence,  we  are  of  the  opiDion  that  substantial  justice  has 
been  done,  and  the  judgment  of  the  Circuit  Court  is,  accordingly,  af- 
firmed. 
Judgment  aflSrmed. 


SUPREME  COURT  OF  VERMONT, 

FEBRUARY  TERM,    1872. 


JOHN  PATCH  AND  ms  wife  LUCY  B.  PATCH,  PFffa, 

vs. 
THE  PHCENIX  MUT.  LIFE  INS.  CO.,  Deft*     J 

An  entry  upon  the  margin  of  a  policy,  issued  as  a  '<  paid-up  policy,'*  in  exchange  for 
an  endowment  pvlicy,  upon  which  two  annual  premiums  had  been  paid,  partly  by 
two  notes,  as  follows :  "  This  policy  is  conditional  on  the  interest  on  the  twa 
notes,  given  in  part  payment  for  two  premiums  paid  on  No.  10,603  being  paid  in 
advance,"  held  to  be  a  part  of  the  policy,  the  same  as  though  inserted  in  the  body 
of  the  instrument 

The  notes  provided  that  the  interest  thereon  should  be  paid  in  advance,  and  it  was 
held  that  the  effect  of  the  marginal  clause  was  to  make  the  policy  conditional  upon 
the  payment  of  the  interest  annually  in  advance ;  that  the  terms  of  the  conditfon 
were  not  complied  with  by  payment  of  the  Interest  in  advance  the  flrst  year  only. 

The  interest  upon  the  notes  became  practically  a  premium  upon  the  policy,  payable 
annually  in  advance,  and  on  failure  to  pay  the  same,  the  company  ceased  to  be 
liable,  and  the  policy  w^as  forfeited. 

Assumpsit  to  recover  a  sum  specified  in  an  insurance  policy.  The 
case  was  tried  upon  the  following  agreed  statement  of  facts : 

On  the  21st  day  of  February,  1865,  the  defendants,  on  the  applica- 
tion of  Charles  W.  Ripley,  then  the  husband  of  Lucy  B.  Patch,  who 
is  now  the  wife  of  the  said  John  Patch,  and  one  of  the  plaintiff's  in  this 
suit,  assured  the  life  of  said  Charles  W.,  and  executed  and  delivered  to 
him  an  endowment  policy  of  insurance  for  $5,000,  payable  to  the  said 
Lucy  B.,  when  the  said  Charles  W.  should  attain  the  age  of  forty 
years,  (he  then  being  of  the  age  of  twenty-four  years,)  or  at  the  date 
of  the  death  of  aaid  Charles  W,,  should  he  decease  prior  to  attaining 
that  age,  upon  the  condition,  among  others,  that  he  pay  the  defend- 
ants the  annual  premium  of  $279,  on  or  before  the  21st  day  of  Febru- 

•  Decision  rendered  February,  1872.    Syllabas  and  Statement  of  case  by  W.  G.  Veazey^ 
Esq.,  State  Reporter  of  Vt. 
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ary,  in  each  and  every  year  thereafter,  during  the  continuance  of  said 
policy.  Said  policy  is  hereunto  annexed  and  made  part  of  this  case, 
andmdrked  "A".  Said  Charles  W.  paid  two  annual  premiums  on 
said  policy,  one  at  the  date  thereof,  and  one  in  one  year  thereafter. 
Said  annual  premiums  were  paid  partly  in  cash,  and  partly  by  two 
not^,  which  are  hereunto  annexed  and  marked  "B"  and  "C" 
resi)ectively,  and  made  part  of  the  case.  Said  notes  were  executed 
and  delivered  to  the  defendants  on  the  days  when  they  respectively 
bear  date,  by  said  Charles  W.  On  the  30th  day  of  March,  1867, 
said  Charles  TT.  surrendered  said  policy  to  the  defendants,  who 
executed  and  delivered  to  him  another  policy  of  insurance  called  a 
*' paid-up  policy,"  No.  19,543,  in  lieu  of  and  in  payment  of  said  first 
named  policy,  for  the  sum  of  $625,  which  last  named  policy  is  here- 
unto annexed  and  made  part  of  this  case,  and  marked  ''D".  It  is 
agreed  that  if  the  written  memoranda  on  the  margin  of  said  policy 
"  D"  are  in  law  a  part  of  the  policy,  the  papers  marked  *'  B  "  and  "  C  " 
are  the  notes  referred  to  therein,  and  it  is  agreed  that  said  memoranda 
were  upon  said  policy  when  it  was  executed  and  delivered.  Prior  to 
the  surrender  of  said  policy  "  A ",  the  interest  on  said  notes  had  been 
paid  up  to  the  21st  day  of  February,  1867,  and  at  the  time  of  its  sur- 
render, and  previous  to  the  execution  and  delivery  of  said  policy  "  D  ", 
the  interest  on  said  notes  was  paid  one  year  in  advance,  and  up  to  the 
21st  day  of  February,  1868.  Just  before  the  said  21st  day  of  Feb- 
ruary, 1868,  the  date  when  the  next  annual  installment  of  interest  be- 
came due  On  said  notes,  the  defendants  sent  a  notice  by  mail  to  the 
said  Charles  W.,  directed  to  Wilmington,  Vermont,  it  being  his  last 
place  of  residence  known  to  the  defendants,  informing  him  when  said 
installment  of  interest  would  become  due,  which  notice  was  returned 
to  the  defendants,  it  not  having  been  called  for  by  said  Charles  W., 
at  the  post  oflSce  in  said  Wilmington.  The  said  Charles  W.,  at  the 
time  said  policy  "A"  was  surrendered,  and  for  some  time  prior 
thereto,  resided  at  said  Wilmington,  but  when  said  notice  reached 
there,  as  aforesaid,  he  had  changed  his  residence  to  Hartford,  Con- 
necticut, where  he  was  then  residing ;  but  this  change  of  residence 
was  not  known  to  the  defendants,  they  having  received  no  notice 
thereof.  The  defendants  never  gave  the  said  Lucy  B.  notice  that  any 
interest  was  due  on  said  notes,  or  demanded  pa3rment  thereof  of  her, 
nor  did  she  have  any  knowledge  or  notice  that  any  further  payment 
was  required  on  said  policy  "D  ",  unless  mich  notice  is  to  be  implied 
from  the  terms  of  said  polic}',  neither  did  she  or  the  said  Charles  W. 
€ver  pa}',  or  offer  to  pay,  any  interest  thereon  except  as  aforesaid. 
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Said  Charles  W.  died  on  the  25th  day  of  October,  1870,  at  Mon- 
tague City,  Mass.,  and  proper  proofs  of  his  death  were  made  and  for- 
warded to  the  defendants,  whereupon  the  defendants  notified  the  said 
Lucy  B.  that  said  policy  "  D  "  had  lapsed  and  was  no  longer  in  force, 
by  reason  of  the  non-pajrment  of  the  interest  on  said  notes,  as  re-^ 
quired  by  the  terms  and  conditions  thereof,  and  refused  to  pay  the 
same.  The  rights  of  the  parties  upon  the  foregoing  statement  of 
facts  and  papers  annexed,  are  submitted  for  the  judgment  of  the 
court.  Immediately  upon  the  delivery  of  policy  "  D  ",  it  was  passed 
into  the  hands  of  said  Lucy  B.,  by  her  husband,  he  saying  to  her, 
"  There  is  a  paid-up  policy  for  you.  You'll  have  so  much  if  I  am  ta- 
ken away."  And  said  policy  remained  in  her  keeping  until  the  deatti 
of  her  husband,  as  aforesaid. 

The  court,  Ross,  J.,  presiding,  in  this  case  having,  j9ro/orma,  ren- 
dered judgment  on  the  above  agreed  statement  of  facts,  for  the  plain- 
tiff to  recover  $625  damages,  the  defendant  excepted. 

"B". 
$139.53.  Hartford,  February  21st,  1865. 

Twelve  months  after  date,  for  value  received,  I  prom- 
ise to  pay  the  Phoenix  Mutual  Life  Insurance  Company,  or  order,  one 
hundred  thirty-nine  53-100  dollars  with  interest  payable  annually,  in 
advance,  at  6  per  cent.,  it  being  for  part  premium  due  and  payable  on 
policy  No.  10,G03  of  said  company,  on  the  life  of  Charles  W,  Ripley,, 
dated  February  21st,  18G5,  which  policy,  and  all  payments  or  profits, 
which  may  become  due  thereon,  are  hereby  pledged  and  hypothecated 
to  said  company  for  the  payment  of  this  note. 

No.  10,G03.     Interest  $8.40.  Charles  W.  Ripley. 

The  other  note,  called  paper  "C'in  the  agreed  statement,  was  for 
140  2-100  dollars,  and  was  in  same  terras  as  paper  "B". 

Policy  *'  D  ". 
Phcenix  Mutual  Life  Insurance  Company,  Hartford,  Conn. 
No.  19,543.  $625. 

Paid-up  Policy  in  lieu  of  10,603,  of  Feb.  21,  1865.  2-16  paid. 

This  Policy  of  Assurance  Witnesseth,  that  the  PhoB- 

nix  Mutual  Life  Insurance  Company,  in  consideration 

Interest,     of  the  representations  made  to  them  in  the  application 

$16.80.      for  this  Policy,  and  of  the  sum  of  five  hundred  and 

fifty-eight  dollars  and  ten  cents,  to  them  in  hand  paid 

by  Lucy  B.  Ripley,  do  assure  the  life  of  Charles  W. 

Annual  Pre-  Ripley,  of  Wilmington,  in   the  county  of  Windham, 

mium.       State  of  Vermont,  for  the  sole  and  separate  use  and 
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$558.10.[?3  l»enefit  of  the  said  Lncy  B.  Ripley,  in  the  amount  of 

six  hundred  and  twentj'-five  dollars,  payable  to  the  said 

Lucy  B.   Ripley  or  her  executors,  administrators  or 

Sum  insured,  assigns,  on  the  21st  day  of  February,  1881,  when  the 

$625.00.      said  C.  W.  Ripley  shall  have  attained  the  age  of  forty 

3^ears,  or  to  her  executors,  administrators  or  assigns 

should  Charles  W.  Ripley  die  previous  to  attaining  that 

Age,  24.      age. 

And  the  said  company  do  hereby  promise  and  agree 
to  and  with  the  said  assured,  well  and  trulj-  to  pay,  or 
Term :       cause  to  be  paid,  the  sum  assured,  as  aforesaid,  within 
Pay  at  40.    ninety  days  after  notice  and  proof  of  interest,  (if  as- 
signed or  held  as  security,)  and  of  the  death  of  the 
said  Charles  W.  Riplej''. 
This  jjolicy  '*D"  contained  the  ordinary  provisions  found  in  poli- 
cies, among  which  was  the  following  : 

And  it  is  also  understood  and  agreed,  to  be  the  true  intent  and 
meaning  hereof,  that  in  case  the  said  assured  shall  not  pay  the  said 
annual  premiums  on  or  before  the  several  days  herein  before  men- 
tioned for  the  payment  thereof,  then  and  in  every  such  case  the  said 
company  shall  not  be  liable  to  the  payment  of  the  sum  insured,  or 
any  part  thereof;  and  this  policy  shall  cease  and  determine. 

And  it  is  further  agreed,  that  in  every  case  where  this  policj^  shall 
cease,  or  be,  or  become  null  and  void,  all  payments  made  thereon  and 
all  dividend  credits  accruing  therefrom,  shall  be  forfeited  to  the  said 
company. 
This  policy  was  duly  signed,  and  dated  March  80,  1867. 
The  marginal  clause  referred  to  above  is  as  follows : 
This  policy  is  conditional  on  the  interest  on  two  notes  given  in  part 
payment  for  two  premiums  paid  on  No.  10,603  being  paid  in  advance. 
On  the  back  of  said  policy  was  the  following  inscription. 

Purchase  of  Policies, 
The  company  will  purchase  any  of  its  policies,  while  in  force,  on 
which  two  annual  payments  have  been  paid,  and  give  for  them  their 
equitable  value ;  or  if  the  party  prefers,  will  issue  a  new  paid^p 
pdicyy  for  the  amount  of  insurance  that  the  equitable  value  of  the 
policy  surrendered  will  purchase,  thus  making  all  policies  non 
forfeitable. 

DuKTON  &  Veazey,  and  J.  M.  Tyler,  for  the  Defendants. 
Chas.  N.  &  G.  W.  Davenport,  for  the  Plaintiffs. 
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PlERPOiwr,  Ch.  J. 

The  first  question  that  naturally  arises  upon  the  case,  as  made  up 
and  agreed  upon  by  the  parties,  is  whether  or  not  the  memorandum 
entered  upon  the  policy  of  insurance  prior  to  its  execution  and  deliv- 
ery, is  to  be  treated  as  a  part  of  the  policy,  to  be  considered  and 
taken  into  account  in  determining  the  true  meaning  and  effect  of  the  • 
instrument  itself.  We  think  the  entry  upon  the  margin  of  this  policy, 
of  the  words,  "  This  policy  is  condition  on  the  interest  on  the  two 
notes  given  in  part  payment  for  two  premiums  paid  on  No.  10,603 
being  paid  in  advance,"  must  be  treated  as  a  part  of  the  policy, 
and  the  same  effect  given  to  them  in  determining  the  character  and 
conditions  of  the  policy,  as  would  be  given  to  them  if  they  had  been 
inserted  in  the  body  of  the  instrument.  The  rule  that  entries  so  made 
upon  the  margin  of  an  instrument  are  to  be  regarded  as  a  part  of  it, 
has  long  been  settled  in  this  State,  and  elsewhere,  and  is  not  now 
seriously  controverted  in  the  case.  Graham  vs.  Stevens,  34  Vt.,  166  ; 
57  Maine,  170.   . 

Regarding  this  memorandum  as  a  part  of  the  contract  of  insurance, 
what  then  is  the  true  legal  effect  and  scope  of  the  whole  instrument? 
It  appears  from  the  agreed  statement  of  facts,  that  on  the  21st  day 
of  February,  1865,  Charles  TT.  Ripley,  then  the  husband  of  Lucy  B. 
Patch,  the  female  plaintiff  in  this  case,  procured  of  th6  defendants 
what  is  called  an  endowment  policy  of  insurance,  for  65,000,  payable 
to  the  said  Lucy  B.,  when  the  said  Charles  W.  should  attain  the  age 
of  40  years,  (he  then  being  24  years  of  age,)  or  at  the  death  of  the 
said  Charles  W.,  should  he  decease  prior  to  attaining  that  age,  upon 
the  condition  that  he  pay  the  defendants  the  annual  premium  of  $279, 
on  or  before  the  21st  day  of  February,  in  each  and  every  year,  during 
the  continuance  of  said  policy.  On  this  policy  the  said  Charles  W. 
paid  two  annual  premiums,  partly  in  money  and  partly  by  two  notes, 
which  two  notes  are  the  same  that  are  referred  to  in  the  memorandum 
on  the  policy  now  under  consideration. 

On  the  80th  day  of  March,  1867,  the  said  Charles  W.  and  the 
defendants  entered  into  an  arrangement  by  which  the  aforesaid  en- 
dowment policy  was  surrendered,  and  the  present  policy,  which  is 
called  a  "paid-up  policy,"  issued  in  lieu  thereof.  The  consideration 
of  this  last  policy  was  the  premium  which  had  been  paid  upon  the 
first,  and  as  such  premium  was  in  part  paid  by  the  two  notes  referred 
to,  the  defendants  sought  to  make  this  policy  conditioned  upon  the 
payment  of  the  interest  annually,  and  in  advance,  upon  those  two 
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notes.     This  object  we  think  was  fully  accomplished  by  the  memoran 
dam  nx>on  the  margin. 

But  it  is  said  that  as  the  memorandum  only  refers  to  the  payment 
of  the  interest  in  advance,  and  does  not  say  annually,  the  terms  of 
the  condition  were  complied  with  when  the  interest  was  paid  in 
advance  for  the  first  year.  This  we  think  is  quite  to  narrow  a  con- 
struction. The  interest  upon  the  notes,  by  their  terms,  is  to  be  paid 
annually,  and  it  is  such  interest  that  the  memorandum  refers  to  and 
requires  to  be  paid  in  advance.  Any  other  construction  would  be  a 
manifest  violation  of  the  meaning  and  intent  of  the  parties  to  this 
contract.  The  defendants  having  taken  the  notes  in  the  place  of  the 
money,  it  could  not  reasonably  be  expected  that  the  defendants  would 
do  less  than  to  secure  the  payment  of  the  interest  thereon,  by  making 
the  new  policy  dependent  upon  its  payment.  Treating  the  memo- 
randum as  a  part  of  the  policy,  and  the  whole  to  be  considered  the 
same  as  though  it  was  included  in  the  body  of  the  instrument,  the 
interest  upon  the  notes  becomes  practically  a  premium  upon  the  pol- 
^<7j  payable  annually  in  advance ;  and  on  failure  to  pay  the  same  the 
company  ceases  to  be  liable,  and  the  policy  is  forfeited. 

As  in  this  case  such  interest  or  premium  was  not  paid,  according  to 
the  terms  of  the  policy,  the  plaintiffs  cannot  recover  thereon.  Baker 
vs.  Ins.  Co.,*  43  N.  Y.,  203  ;  Pitt  vs.  Ins.  Co.,  100  Mass.,  500. 

Judgment  reversed,  and  case  remanded. 


COMinSSION  OF  APPEALS  OF  NEW  YORK, 

JANUARY  TERM,  1S72. 


Appeal  from  General  Term  of  Superior  CouH^  of  City  of  New  York. 


ANTONIO  R.  FERNANDEZ  and  THEODORE  G. 
SCHOMBERG,  Bespondents, 

V8. 

THE  GREAT  WESTERN  INS.  CO.,  AppellarU.^ 

The  Same,  Eespondents^ 
V8.  THE  NEW  YORK  MUT.  INS.  CO.,  AppeUant. 

One  policy  was  issued  on  the  18th  day  of  March,  1863,  and  the  other  on  the  next  day 

*  llns.  I^w  Jonr^,  96.      t  Decision  rendered  June,  1872.    Statement  of  the  case  by  H. 
£.  r.ckeltf  Ji^q.9  State  Reporter  of  New  York. 
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thereafter.  The  insurance  in  each  was  upon  the  vessel,  her  tackle,  apparel  and 
other  furniture,  *'  at  and  from  New  York  to  Havana."  It  was  declared  in  each 
I>olicy  that  the  adventure  should  begin  at  and  from  New  York,  and  should  con- 
tinue until  the  vessel  should  be  safely  arrived  at  Havana,  and  there  moored  twen- 
ty-four hours  in  good  safety.  The  policies  also  contained  the  following  provis- 
ion :  "  And  it  shall  and  may  be  lawful  for  the  said  vessel  in  her  vovage  to  proceed 
and  sail  to,  touch  and  stay  at  any  port  or  places,  if  thereunto  obliged  by  strews 
of  weather  or  other  unavoidable  accidents,  without  prejudice  to  this  insurance." 
The  application  stated  that  the  vessel  would  sail  **  in  a  few  days." 

At  the  time  the  insurance  was  effected,  the  vessel  was  lying  at  a  dock  in  the  city  of  New 
York,  fitting  for  sea,  and  repairs  tnen  making  for  that  purnosjc,  were  completed 
on  the  6th  of  April.  On  the  next  day  she  went  on  a  trial  trip  to  Elizabethi>ort,  in 
the  State  of  New  Jersey,  from  sixteen  to  twenty  miles  from  New  York,  and 
not  in  the  ordinary  course  to  Havana,  to  test  her  engines  and  to  take  in  coal. 
Having  taken  in  coal,  she  returned  to  New  Y'ork  on  the  next  or  second  day.  and  on 
her  return  it  was  found  that  she  needed  Airther  repairs,  and  that  her  coal  was  of 
poor  quality.  After  the  further  repairs  she  was  taken  in  tow  of  another  steamer, 
on  the  17th  or  18th  of  April,  to  Jersey  City,  and  on  her  passage  there  was  dam- 
aged bv  a  collision  with  another  boat.  Having  repaired  this  damage  and  taken  in 
coal,  she  sailed  for  Havana  on  the  2d  of  May,  and  on  the  next  day,  while  prose- 
cuting her  voyage,  was  destroyed  by  fire. 

Assuming  that  the  policies  on  the  vessel  insured  continued  in  force  till  the  sixth  day 
of  April,  her  trial  trip  to  Elizal>ethport,  on  that  day,  avoided  them  and dischargeil 
the  defendants  from  liability  lor  any  subsequent  loss. 

A  continuous  and  indivisable  risk  was  contemplated,  and  for  that  one  single  premium 
was  fixed  and  agreed  to  be  paid.  There  was  no  division  or  apportionment  of  that 
premium  applicable  to  separate  and  distinct  risks,  one  having  reference  to  the  veb- 
sel  during  her  stay  at  New  York,  and  the  other  to  perils  after  her  departure. 

A  departure  from  New  York,  except  on  a  voyage  to  Havana,  is  inconsistent  with 
the  provisions  of  the  policies,  and  the  continuity  of  the  risk  contemplated  by  them. 

When  the  vessel  was  at  Elizabethport  she  was  neither  at  New  York  nor  on  a  vovage 
therefrom  to  Havana,  and  consequently  the  policies  had  at  that  time  ceased  topro- 
tect  her,  and  nothing  that  subsequently  occurred  could  restore  tlie  obligation  of  the 
underwriters,  and  again  renew  their  liability  without  their  consent. 

There  was  such  a  deviation  from  the  voyage  insured  as  to  discharge  the  de- 
fendants from  their  liability  under  the  policies. 

If  it  be  conceded  that  there  were  separate  and  independent  risks,  one  on  the  vessel 
while  in  port  "  at  New  York,"  and  the  other  on  the  voyage  "  from  New  York," 
tlie  latter  never  attached.  That  was  a  new,  distinct,  different  and  intermediate 
voysM^^e,  not  in  contemplation  of  the  parties  at  the  time  their  contract  was  made, 
and  it  operates  as  an  abandonment  of  the  voyage  insured. 

This  insurance  covers  the  vessel  while  in  port  preparing  for  her  voyage.  The  rule  is, 
that  such  delays  must  be  for  a  reasonable  time  only.  As  it  is  expressed  in  another 
form :    The  departure  must  be  in  a  reasonable  time. 

There  was  not,  as  a  matter  of  law  and  necessarily  a  breach  of  the  warranty 
that  the  vessel  should  sail  in  a  few  days. 

The  law  is  firmly  settled  that  a  deviation  from  the  voyage  limited  in  the  policy,  un- 
less compelled  by  necessity,  avoids  to  policy. 

It  does  not  aid  that  it  should  he  shown  that  the  alteration  made  a  shorter  and  safer 
voyage,  and  was  thus  a  |K>sitive  advantage  to  the  underwriter. 

The  defendants  appeal  in  these  cases  from  judgments  of  the  Gfen- 
eral  Term  of  the  Superior  Court  of  the  city  of  New  York,  entered  on 
verdict  in  favor  of  the  plaintiffs,  on  overruling  exceptions  by  the  de- 
fendants, ordered  to  be  heard  in  the  first  instance  at  General  Term. 

The  actions  were  brought  to  recover  the  amount  insured  on  the 
propeller  J.  F.  Barnard,  afterwards  called  the  Mono,  under  two  sev- 
eral policies  issued  by  the  defendants  respectivel3%  The  policy  of 
the  Great  Western  Insurance  Company  was  dated  on  the  18lh  day  of 
March,  1863,  and  that  of  the  New  York  Mutual  Insurance  Company 
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on  the  Dcxt  day  thereafter.  They  were  severally  issued  to  "A.  R. 
Fernandez  &  Co.,  on  account  of  whom  it  may  concern,"  insuring  the 
said  vessel  her  tackle,  apparel  and  other  furniture,  "  at  and  from  New 
York  to  Havana,"  among  other  perils,  against  that  by  fire,  to  the 
amount  of  seven  thousand  £ve  hundred  dollars,  for  a  premium  of 
three  hundred  and  seventy-five  dollars. 

The  provisions  in  the  policies  material  to  the  decision  of  the  ques- 
tions involved  in  these  appeals,  are  substantially  the  same,  with  this 
exception.  The  policy  of  the  Great  Western  Insurance  Company 
contained  the  following  clauses  which  were  not  contained  in  that  of 
the  New  York  Mutual  Insurance  Company,  viz. :  "  And  it  is  also 
agreed  that  this  policy  covers  only  the  original  interest  subsisting 
when  n^otiating,  and  that  any  change  of  interest  in  whole  or  in 
part,  shall  cancel  the  policy  in  the  same  ratio.  And  it  is  further 
agreed  that  this  policy  shall  be  void  in  case  of  its  being  assigned, 
transferred  or  pledged,  without  the  previous  consent,  in  writing,  of 
this  company." 

It  was  declared  in  each  of  the  policies  that  the  adventure  upon  the 
said  vessel,  tackle  and  apparel,  was  to  begin  at  and  from  New  York 
aforesaid,  and  should  so  continue  and  endure  until  the  said  vessel 
should  be  safely  arrived  at  Havana,  and  be  there  moored  twenty-lour 
hours  in  good  safety ;  and  among  other  provisions  in  each  was  the 
following:  "And  it  shall  and  may  be  lawful  for  the  said  vessel  in 
her  voyage,  to  proceed  and  sail  to,  touch  and  stay  at  any  port  or 
pUices,  if  thereunto  obliged  by  stress  of  weather,  or  other  unavoidable 
accidents,  without  prejudice  to  this  insurance." 

In  the  applications  for  insurance  it  was  stated  that  the  vessel  would 
sail  "in  a  few  days."  It  appeared  on  the  trial  that  at  the  time  the 
insurances  above  mentioned  were  effected,  the  vessel  was  lying  at  a 
dock  at  the  foot  of  Corlaer's  slip,  or  that  vicinity,  in  the  city  of  New 
York,  fitting  for  sea,  and  that  repairs  and  additions  then  in  progi-ess 
for  that  purpose  were  completed  by  the  sixth  of  April.  On  that  day 
she  went  on  a  trial  trip  to  Elizabethport,  in  the  State  of  New  Jersey, 
sixteen  to  twenty  miles  distant  from  New  York,  to  test  her  engines 
and  to  take  in  coal  there.  Having  taken  about  seventy  tons  of  coal 
on  board,  she  returned  to  New  York,  on  the  next  or  the  second  day 
after  she  left  New  York.  On  her  return  trip  it  was  discovered  that 
her  exhaust  or  escape  pipe  was  too  deeply  submerged,  and  that  the 
coal  was  of  poor  quality.  After  her  arrival  at  New  York,  the  coal 
was  discharged,  and  the  difficulty  or  defect  in  regard  the  pipe  was 
remedied.    She  was  then,  on  the  seventeenth  or  eighteenth  of  April, 
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taken  in  tow  of  another  steamer  to  Jersey  City,  to  take  in  a  new 
supply  of  coal.  While  on  her  passage  there  she  came  in  collision 
with  a  schooner,  and  sustained  considerable  damage,  which  was  re- 
paired by  the  first  day  of  May.  Having  taken  in  her  coal  and  pro- 
visions, she,  on  the  morning  of  the  next  day,  sailed  for  Havana,  and 
on  the  third  day  of  May,  while  prosecuting  her  voyage,  she  was  de- 
stroyed by  fire. 

A  bill  of  sale  of  the  vessel  from  the  plaintiffs  to  Clement  Kain,  ex- 
pressing the  sum  of  thirty-five  thousand  dollars  as  the  consideration, 
which  bore  date  the  fourth  day  of  April,  1863,  and  was  indorsed  as 
recorded  at  the  British  Consulate  on  the  same  day,  and  a  mortgage 
on  her  from  Kain  to  the  plaintiffs,  bearing  date  the  sixth  day  of  the 
same  month,  to  secure  the  sum  of  thirty  thousand  dollars  stated 
therein  to  be  lent  to  him  by  them,  together  with  a  power  of  attorney 
of  the  same  date  from  him  to  them,  authorizing  them  to  take  posses- 
sion and  the  general  control  and  management  of  the  vessel,  and  also 
to  make  sale  of  her,  were  given  in  evidence,  but  there  was  no  proof 
showing  when  either  of  the  said  instruments  was  in  fact  delivered, 
nor  that  the  delivery  of  the  bill  of  sale  and  mortgage  were  simultane- 
ous acts,  and  it  does  not  appear  that  the  mortgage  was  for  a  part  of 
the  purchase  money  mentioned  in  the  bill  of  sale,  nor  for  any  other 
consideration  than  a  loan  of  the  sum  secured,  as  stated  in  the  mort- 
gage. 

A  motion  was  made  on  behalf  of  the  respective  defendants,  when 
the  plaintiffs  rested  their  case  on  the  grounds,  among  others,  that  the 
above  facts  showed  a  change  of  interest  subsequent  to  the  issuing  of 
the  policies,  and  that  there  was  a  deviation  from  the  voyage  insured, 
by  a  delay  in  sailing  on  the  voyage  to  Havana,  till  the  second  of  May, 
and  by  making  the  trial  trip  to  Elizabethport  in  the  meantime.  The 
motions  were  denied,  and  proper  exceptions  were  taken. 

At  the  close  of  the  whole  testimony,  the  court,  against  an  exception 
by  the  defendants,  directed  the  jury  to  find  a  verdict  in  favor  of 
the  plaintiffs  for  the  amount  insured,  with  interest,  less  the  premium 
note  due  to  the  Great  Western  Insurance  Company,  with  interest. 

The  above  exceptions,  and  others  taken  to  the  admission  and  exclu- 
sion of  evidence,  not  necessary  to  be  particularly  noticed,  were  ordered 
to  be  heard  in  the  first  instance  at  General  Term.  They  were  all 
ovemiled — Barbour,  J.,  dissenting — and  a  judgment  was  entered  on 
the  verdict  for  the  plaintiffs,  from  which  the  defendants  respectively 
have  appealed  to  the  Court  of  Appeals. 
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Joseph  H.  Choate,  for  Great  Western  Ins.  Co.,  \  ^      ,,     . 
B.  S.  Emmet,  for  New  York  Mut.  Ins.  Co.,  ]  ^PP^^^* 

E.  H.  Huntley,  for  Respondents. 

LoTT,  Ch.  Com. 

Assuming  that  the  policies  on  the  vessel  insured  continued  in  force 
till  the  sixth  day  of  April  after  their  respective  dates,  her  trial  trip  to 
Elizabethport  on  that  day  avoided  them,  and  discharged  the  defend- 
ants from  liability  for  any  subsequent  loss.  The  vessel  was  insured 
^*at  and  f^om  New  York  to  Havana."  This  insurance  imposed  a 
liability  on  the  defendants  from  the  time  it  was  effected,  and  was  to 
continue  until  the  arrival  of  the  vessel  at  Havana,  allowing  her  to 
remain  a  reasonable  time  at  New  York  preparatory  to  sailing  for  her 
place  of  destination.  A  continuous  and  indivisible  risk  was  contem- 
plated, and  for  that  one  single  premium  was  fixed  and  agreed  to  be 
paid.  There  was  no  division  or  apportionment  of  that  premium 
applicable  to  separate  and  distinct  risks,  one  having  refecence  to  the 
vessel  during  her  stay  at  New  York,  and  the  other  to  perils  after  her 
departure.  The  provision  in  the  policies  that  the  adventure  upon  her 
was  to  begin  '•  at  and  from"  New  York,  and  so  continue  and  endure 
until  her  safe  arrival  at  Havana,  and  being  moored  there  for  twenty- 
four  hours  in  good  safety,  clearly  defines  when  the  liability  was  to 
commence,  and  shows  that  it  should  be  continuous  from  that  time 
until  the  period  fixed  for  its  termination. 

A  departure  from  New  York,  except  on  the  voyage  to  Havana,  is 
inconsistent  with  that  provision,  and  the  continuity  of  risk  contem- 
plated by  it,  and  the  subsequent  clause,  providing  that  it  should  and 
might  be  lawful  for  the  said  vessel,  on  her  voyage,  to  proceed  and  sail 
to,  touch  and  stay  at  any  port  or  places,  if  thereunto  obliged  by  stress 
of  weather  or  other  unavoidable  accidents,  without  prejudice  to  the 
insurance,  declares  by  necessary  implication,  that  a  deviation  f^om 
any  other  cause  would  be  unauthorized,  and  consequentl}'^  could  not 
be  made  without  impairing  the  claims  of  the  assured. 

Elizabethport  was  not  a  part  of,  or  within  the  port  or  harbor  of 
Xew  York,  but  is  in  the  State  of  New  Jersc}',  distant  sixteen  to 
twenty  miles  from  New  York,  and  not  in  the  ordinary  course  of  a 
voyage  to  Havana,  and  no  necessity  is  shown  for  proceeding  to  that 
place,  either  for  makiug  a  trial  trip  or  taking  in  coal.  That  voj^age 
must,  in  the  absence  of  any  proof  to  warrant  it,  be  considered  as  vol- 
untarily made,  and  in  violation  of  the  terms  and  conditions  upon 
which  the  liability  of  the  defendants  was  assumed. 


Digitized  by  CjOOQ IC 


46  Beport  of  Decisions.  [Jartm 


It  was  3ntirely  distinct  from  and  unconnected  with  the  voyage 
sured.    Although  the  vessel  returned  to  New  York,  and  afterwarcLs 
sailed  for  Havana,  that  was  not  the  voyage  in  the  contemplatioa  of 
the  parties  or  intended  to  be  insured,  when  the  insurance  was  effected. 
They  acted  and  made  their  contract  having  reference  to  the  facts  and 
circumstances  existing  at  that  time.    The  vessel  was  then  nearly- 
ready  for  sea.    It  was  expected  that  she  would  sail  in  a  few  days, 
and  that  on  leaving  New  York  she  would  proceed  direct  on  her  voy- 
age to  Havana.    There  is  not  the  least  foundation,  or  any  plausible 
color  to  justify  the  conclusion  or  an  inference  that  either  party,  when 
referring  to  the  adventure,  "  at  and  from  New  York,"  described  in 
the  policies,  had  reference  to  or  could  have  meant  one  that  should 
begin  after  the  vessel  had  sailed  therefrom  and  again  returned  thereto, 
subsequent  to  a  voyage  to  another  place,  or  in  other  words  that  it 
should  begin  after  an  independent  and  intermediate  voyage  had  been 
made  and  entirely  completed.    It  is  also  clear  that  when  the  vessel 
was  at  Elizabethport,  she  was  neither  at  New  York  nor  on  a  voyage 
therefrom  to  Havana,  and  consequently  the  policies  had  at  that  time 
ceased  to  protect  her,  and  nothing  that  subsequently  occurred  could 
restore  the  obligation  of  the  underwriters,  and  again  renew  their 
liability,  without  their  consent.    It  follows  from  the  preceding  con- 
siderations that  there  was  such  a  deviation  from  the  voyage  insured 
as  to  discharge  the  defendants  from  their  liability  under  the  policies. 

The  motions  for  the  dismissal  of  the  complaints  should  therefore 
have  been  granted,  and  the  judgments  were  erroneously  ordered 
against  them.  It  is,  however,  proper  to  refer  to  the  opinion  of  the 
majority  of  the  court  below  on  ordering  judgment  for  the  plaintiffs. 
Monell,  J.,  by  whom  it  was  given,  says :  *' Although  the  underwrit- 
ers are  discharged  if  the  loss  occurs  upon  a  policy  'at  and  from*  a 
port  of  departure,  while  the  vessel  is  away  from  such  port  for  any 
unexcused  purpose,  *  j-et  they  will  not  be  absolved  if  the  vessel  returns 
in  safety,  and  is  afterwards  lost  upon  her  vpyage ;  and  one  reason  is 
that  the  policy  covers  two  risks,  one  at  the  port  of  departure  and  the 
other  from  such  port  upon  the  voyage  to  the  port  of  destination. 
These  risks  are  wholly  independent  and  distinct  from  each  other. 
The  former  insures  agaist  the  enumerated  perils  while  the  vessel  lies 
in  port,  and  if  she  is  taken  from  such  port  for  any  unjustifiable  pur- 
pose, and  is  lost  while  absent  from  such  port,  the  obligation  of  the 
insurers  is  at  an  end.  The  latter  risk  is  limited  to  the  voyage,  and 
takes  effect  upon  the  departure  of  the  vessel.  If  at  that  time  no  loss 
has  occurred,  the  contract  continues  binding'."    That  construction 
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cannot  be  Bnstained.  No  case  or  authority  is  cited  to  support  it,  and 
the  court  concedes  that  it  is  opposed  to  and  adverse  to  the  decision  in 
Brown  vs.  Tayleur,  4  Ad.  &  Ell.,  241  (31  Eng.  C.  L.  Rep.,  p.  60.) 

In  that  case  the  insurance  was  on  a  ship  "  at  and  from  her  port  of 
ladmg  in  North  America  to  Liverpool.'*    After  she  had  taken  a  part 
of  her  cargo  on  board  at  one  port,  she  sailed  to  another  in  the  same 
bay  of  the  sea,  described  by  different  witnesses  as  ^\q  or  seven  miles 
distant,  but  not  in  the  line  of  voyage  to  Liverpool,  to  complete  her 
loading.    After  remaining  there  three  weeks  and  taking  in  additional 
cargo,  she  returned  to  the  port  which  she  had  left  to  receive  provis- 
ions, water  and  wood  and  to  be  got  ready  for  sea.    Nine  days  after- 
ward she  sailed  therefrom  for  Liverpool,  and  was  lost  on  the  voyage. 
It  was  held  (Lord  Denham,  C.  J.,  and  Judges  Patterson,  Williams 
and  Coleridge,  seriatim^  giving  opinions)  that  the  port  where  she 
commenced  loading  was  her  port  of  lading  within  the  meaning  of  the 
policy,  and  that  her  departure  therefrom  to  another  port,  as  above 
stated,  was  a  deviation  and  avoided  the  policy. 

Tiie  same  principle  was  decided  by  the  Supreme  Court  of  this  State, 

inVos  &  Lightboume  vs.  Robinson,  9  John.  Rep.,  p.  192.    In  that 

case  the  voyage  insured  was  "at  and  from  Port  Plata,  St.  Domingo, 

to  New  York,"  and  the  vessel  covered  by  the  policy  was  shipwrecked 

and  lost  in  going  from  Port  Plata  to  Susua.     She  had  a  permit  from 

the  government  at  Port  Plata  to  go  to  Susua  for  the  loading  of 

mahogany,  and  would  have  been  obliged  to  return  to  Port  Plata  for 

her  clearance.     Susua  was  included  within  the  revenue  district  of  Port 

Rata,  and  about  four  leagues  east  therefrom.    It  was  held  that  Port 

Plata  proper  was  the  port  of  departure,  and  that  there  was  a  deviation 

from  the  voyage  insured.    It  will  be  seen  that  the  vessel  had  not 

cleared  for  New  York,  and  consequently  was  not  in  the  course  of  her 

voyage  there,  at  the  time  of  her  loss,  but  that  she  had  to  return  to  Port 

Phta,  her  port  of  departure.    The  result  of  the  decision,  therefore, 

is  that  the  policy  ceased  to  be  binding  and  effectual  after  the  vessel 

left  that  port,  although  for  a  temporary  object  and  purpose  only,  and 

with  the  intention  on  the  part  of  her  master  to  return  thereto,  and  it 

aflSrms  the  proposition  above  stated  by  me,  tbat  the  vessel  insured 

under  the  policies  in  question  was  not  protected  or  covered  by  them 

when  she  was  at  Elizabethport.     See,  also,  1  Phil.  Ins.  §  1,000;  2 

Parsons  on  Ins.,  7,  and  46  to  52. 

Without  fbrther  citation  of  authorities,  a  perfect  answer  to  the 
position,  that  the  policy  covered  two  risks,  ipdependent  and  distinct 
from  each  other,  exists  in  the  fact  that  there  is  but  one  single  and 
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entire  premium.  What  portion  of  this  waB  applicable  to  the  risk  on 
the  vessel  while  in  port,  and  what  portion  on  that  during  her  voyage? 
It  is  impossible  to  say. 

It  may  also  be  asked,  If  there  were  two  risks  how  much  was  the 
amount  insured  on  each  risk  ?  Certainly  not  the  whole  sum  of  $7,500 
specified  in  the  policies,  and  there  is  no  means  of  determining  the 
proportion.  And  if  for  any  cause  the  plaintiffs  should  have  become 
entitled  to  a  return  of  a  portion  of  the  premium  on  either  risk,  how 
much  would  be  returnable  ? 

I  forbear  to  pursue  these  inquiries  or  the  further  consideration  of 
the  question.  If  it  be  conceded  that  there  were  separate,  distinct 
and  independent  risks,  the  fact  does  not  benefit  the  plaintiffs.  It 
would  then  follow  as  a  practical  result  that  there  are  in  fact  two  poli- 
cies, one  on  the  vessel  while  in  port  "  at  New  York,"  and  the  other 
on  her  voyage  "from  New  York."  The  latter  under  the  facts  dis- 
closed in  the  case  never  attached.  The  voyage  to  Elizabethport 
clearly  is  a  bar  fatal  to  a  recovery.  That  was  a  new,  distinct,  dif- 
ferent and  intermediate  voyage,  not  in  contemplation  of  the  parties 
at  the  time  their  contract  was  made,  and  it  operated  as  an  abandon- 
ment of  the  voyage  insured.  See  8  Kent,  5th  £d.,  817;  Parsons 
Mer.  Law,  p.  457. 

Having  reached  the  conclusion  that  the  judgments  appealed  from 
are  erroneous,  on  a  ground  common  to  both  cases,  I  do  not  deem  it 
necessary  to  consider  the  effect  of  the  bill  of  sale  from  the  plaintififa 
to  Eain,  nor  any  of  the  other  questions  raised  on  the  trial. 

The  Judgments  must  be  reversed  and  a  new  trial  ordered  on  the 
ground  stated,  costs  to  abide  the  event. 

* '  Lott,  Ch.  C. ,  reads  for  reversal ;  Hunt,  C. ,  reads  for  reversal.  All 
concur.    Judgment  reversed,  new  trial  ordered,  costs  to  abide  event.'* 


Hunt,  Com. 

The  application  for  insurance  of  the  vessel,  signed  by  the  plaintiffs" 
agent,  contained  a  warranty  that  the  vessel  was  in  "  perfect  order,'' 
and  also  that  she  would  "  sail  in  a  few  days." 

On  the  trial  no  attention  was  called  to  the  first  branch  of  this  objec- 
tion. When  the  plaintiffs'  case  was  closed,  the  defendants  moved  for 
the  dismissal  of  the  copQplaint  upon  four  different  grounds  specifically 
stated.    Neither  of  them  contained  any  reference  to  this  objection^ 
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nor  was  there  any  allusion  to  it  when  the  case  was  finally  closed  at 
the  circait.  EYidence  was  given  to  show  that  the  underwriter  was 
Informed  that  the  vessel  was  undergoing  extensive  repairs  and  was 
being  thoroughly  remodeled,  and  that  the  inspectors  employed  by  the 
underwriter  visited  her  and  made  their  reports  upon  her  condition. 
This  was  expressly  denied  on  the  other  hand.  It  is  quite  likelj'  that 
there  was  a  fair  question  under  this  point  to  be  submitted  to  the  jury, 
if  such  submission  had  been  requested.  No  such  request  was  made, 
and  under  the  evidence  as  it  stands,  and  without  attention  to  the  point 
on  the  trial,  we  are  not  justified  in  saying  that  there  was  a  breach  of 
this  warranty  as  to  the  condition  of  the  vessel. 

The  allied  breach  in  the  other  respect,  to-wit :  That  she  should 
**  sail  in  a  few  days."  formed  one  of  the  grounds  of  the  motion  to 
non-suit,  but  there  was  no  request  that  the  jury  should  receive  any 
instructions  in  relation  to  it. 

The  insurance  covers  the  vessel  while  in  port,  preparing  for  her 

voyage.    The  rule  is  that  such  delay  must  be  for  a  reasonable  time 

only.    As  it  is  expressed  in  another  form,  the  departure  must  be  in  a 

reasonable  time.     Were  there  no  excusing  facts  in  the  case,  a  delay 

of  forty-five  days  in  the  clearing  of  a  ship,  whose  intended  voyage 

would  occupy  only  five  or  six  days,  would  appear  to  be  unreasonable. 

Here,  again,  the  conflict  of  testimony  is  important  to  be  considered. 

If  the  vessel  was  in  perfect  order,  ready  for  sailing,  but  a  few  days 

literally  would  be  required  to  load  and  start  her,  or  should  be  allowed 

for  that  purpose.     If,  on  the  other  hand,  the  vessel  was  in  good  order 

for  river  navigation,   but  was  being  remodeled   and   substantially 

rebuilt  to  fit  her  for  an  ocean  steamer,  several  weeks  might  well  be 

exhausted  in  that  duty.    Again,  this  vessel  while  under  repairs  met 

^th  various  disasters  and  calamities,  which  delayed  her  completion. 

I  cannot  discover  such  a  state  of  facts  as  upon  the  principles  of  law 

laid  down  by  the  appellants,  would  justify  the  court  in  saying  that  as 

a  matter  of  law  and  necessarily  there  was  a  breach  of  the  warranty 

that  the  vessel  should  sail  in  a  few  days.     The  jury  might  have  so 

found,  but  the  question  was  not  submitted  to  them,  and  neither  party 

asked  that  it  should  be.     1  Amould,  883  ;  1  Parsons  Mar.  Law,  281. 

I'he  principal  point  in  the  case  is  that  arising  upon  the  alleged 

deviation  in  visiting  the  port  of  Elizabeth,  New  Jersey,  a  distance  of 

16  to  20  miles,  for  a  trial  trip,  and  to  procure  coal.    This  occurred  on 

the  6th  of  April.    The  port  of  Elizabeth  was  not  on  the  route  to 

Hayana,  and  was  reached  by  going  down  the  New  York  Bay,  either 

outside  or  inside  of  Staten  Island,  but  in  each  case  inside  of  Sandy 
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Hook.  She  retamed  from  Elizabeth  to  New  York  within  a  day  or 
two.  When  loaded  at  Elizabeth  with  seventy  tons  of  coal,  it  was 
fonnd  that  her  exhaast  pipe  was  submerged  and  needed  to  be  altered. 
The  coal  was  found  to  be  unsuitable  and  was  removed,  and  other  coal 
substituted.  Coal  could  readily  be  obtained  at  different  places  in  the 
port  of  New  York.  The  defendants  offered  to  prove  that  by  the  cus- 
tom of  New  York,  trial  trips  are  the  subjects  of  separate  insurance 
and  separate  premiums;  also,  the  usual  insurance  premium  on  a 
voyage  to  Elizabeth,  both  of  which  offers  were  excluded  by  the  court. 
The  court  directed  a  verdict  for  the  plaintiffs  for  the  amount  of  the 
loss. 

The  law  is  firmly  settled  that  a  deviation  from  the  voyage  limited 
in  the  policy,  unless  compelled  by  necessity,  avoids  the  policy.  It 
matters  not  how  short  may  be  the  deviation,  nor  how  harmless.  Nor 
indeed  does  it  aid,  that  it  should  be  shown  that  the  alteration  made  a 
shorter  and  safer  voyage,  and  thus  was  of  positive  advantage  to  the 
underwriter.  The  contract  is  to  insure  upon  a  voyage  between  the 
ports  named,  in  the  regular  and  customary  track.  The  moment  the 
vessel  voluntarily  and  without  necessity  departs  from  the  due  course 
of  the  voyage,  the  contract  is  at  an  end,  and  the  underwriter  is  freed 
from  all  responsibility.  3  Kent's  Com.,  312 ;  Smith  Mer.  Law,  3d 
Amer.  Ed.,  p.  459  ;  1  Arnould  Ins.,  354  ;  Stevens  vs.  Com.  Ins.  Co., 
26  N.  Y.,  402. 

Brown  vs.  Tayleur,  4  Ad.  &  Ell.,  241,  is  in  point.  The  Penrith 
was  insured  "  at  and  from  her  port  of  loading  in  North  America  to 
Liverpool."  The  vessel  took  in  a  part  of  a  cargo  of  timber  at  Co- 
cayne,  New  JJrunswick,  in  July.  In  August  she  sailed  to  Buktouche, 
five  to  seven  miles  distant,  to  complete  her  cargo.  Buktouche  and 
Cocayne  are  situated  on  different  creeks  of  the  same  bay.  The  vessel 
returned  to  Cocayne  on  the  22d  of  August,  to  get  wood,  water  and 
provisions.  She  took  on  no  additional  cargo  there  unless  a  few  sticks 
of  timber,  which  was  doubtfhl.  She  sailed  for  England  on  the  31st 
of  August,  and  was  lost  on  the  voyage.  Neither  of  these  ports  had 
a  custom  house,  though  there  were  officers  of  customs  at  both  places, 
and  both  were  within  the  jurisdiction  of  the  custom  house  of  St. 
Johns,  N.  B.    31  E.  C.  L.  R.,  60. 

It  was  held  by  the  Court  of  King's  Bench,  Ch.  J.  Dcnman  presid- 
ing, that  there  was  a  deviation,  and  the  policy  was  avoided.  Justice 
Patterson  says ;  "When  she  began  to  take  on  her  cargo  at  Cocayne, 
that  was  her  place  of  lading,  and  her  removal  afterwards  to  Buktouche 
was  a  deviation."    Justice  Coleridge  says :     "  It  makes  a  difference 
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whether  a  ship  stays  at  one  place  to  load,  or  goes  on  a  roving  voyage 
to  pick  np  a  cai^o.*' 

Vos  &  Lightboume  vs.  Hobinson,  9  J.  R.,  191,  is  an  earlier  case  in 
oar  courts,  ^hcre  the  same  point  was  adjudged  and  in  the  same  man* 
ncr.  Elliot  vs.  Wilson,  4  Br.  Par.  Cas.,  470 ;  Kettell  vs.  Wiggins,  13 
Mass.  R.,  68,  are  decisions  to  the  same  effect,  on  facts  of  quite  a 
similar  diaracter. 

I  find  but  a  single  authority  which  seems  to  conflict  with  these 
general  views.  In  Parsons  on  Mar.  Law,  2d,  p.  278,  §  2,  the  writer 
says :  "  It  is  perfectly  well  settled  that  any  deviation  whatever  dis- 
charges the  insurera  from  all  further  responsibility,  leaving  them, 
however,  liable  for  a  loss  occurring  before  the  deviation,  and  caused 
by  a  peril  insured  against.  Nor  are  they  dischai^ed  if  the  change  of 
risk  is  merely  temporar}',  and  when  it  ceases,  all  subsequent  risks  are 
precisely  and  certainly  the  same  as  they  would  have  been  had  no 
deviation  taken  place.  In  this  case  the  effect  of  the  deviation  is  only 
to  suspend  the  responsibility  of  the  insurers  and  discharge  them  from 
any  liability  for  a  loss  which  occurred  during  the  existence  of  the 
deviation.  But  it  is  obvious  that  there  are  few  changes  of  risks  that 
can  be  said  to  leave  all  the  subsequent  perils  in  precisely  the  same 
condition  as  if  there  had  been  no  change,  and  this  exception  therefore 
is  seldom  applicable."  The  answer  to  this  authority,  as  applicable  to 
the  present  case,  is  apparent.  The  rule  thus  laid  down  by  Parsons  is 
true  as  to  a  time  policy,  imder  certain  contingencies,  but  never  as  to 
a  voyage  policy.  The  illustration  given  by  the  learned  author  in  the 
note  is  of  that  character.  Thus  he  says,  if  a  steamboat  makes  regular 
trips  between  two  ports,  is  insured  for  one  year,  and  if  after  the  trip 
for  the  day  is  ended  she  should  tow  a  vessel  or  do  any  similar  act,  the 
underwriters  would  clearly  be  liable  if  she  were  subsequently  lost  in 
a  regular  trip  or  while  lying  in  port,  but  not  if  she  were  lost  while 
engaged  in  towing.  This  may  be.  If  so,  it  would  be  upon  the  prin- 
dple  that  the  time  policy  operates  as  a  new  and  separate  insurance 
upon  every  trip  made  between  the  ports  designated.  Every  time 
that  she  starts  from  the  port  of  departure  a  new  insurance  comes 
into  existence,  and  it  might  well  be  said  that  the  offences  committed 
opon  a  former  voyage  and  under  a  former  policy,  could  not  affect  the 
li»8t  voyage.  See  Day  vs.  Orient,  1  Daly  R.,  13  ;  Robertson  vs.  Col- 
ombian, 8  J.  R.,  491. 

The  qualification  imposed  by  the  learned  author,  "that  all  subse- 
quent risks  shall  be  certainly  and  precisely  the  same  as  if  no  de\'ia- 
taon  had  taken  place,"  destroys  the  rule.    No  such  certainty  can 
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exist.  If  the  vessel  is  delayed  an  hour  or  hastened  an  hour,  it  is 
obvious  that  she  may  incur  perils  which  that  change  of  time  created 
or  increased.  It  is  impossible  to  say  with  certainty  that  every  cir- 
cumstance of  time,  place,  weather,  enemies,  condition  of  the  captain 
or  crew,  or  vessel,  occurring  after  a  change,  would  have  been  the  same 
had  there  been  no  change.  The  vessel  we  are  looking  after  spent 
three  days  in  going  to  Elizabeth  and  returning.  The  coal  there 
loaded  was  taken  out  and  other  coal  put  in.  How  many  hours  altera- 
tion in  the  time  of  her  final  departure  this  made,  who  can  tell?  Who 
can  tell  whether  she  received  a  strain  not  perceptible,  a  secret  injury, 
some  damage  to  the  coal  bins,  which  was  connected  with  her  subse- 
quent destruction  by  fire?  These  are  speculations.  They  may  be 
^ell  founded.  They  may  be  entirely  without  foundation.  They  serve 
to  illustrate  the  danger  of  departing  from  the  well  settled  rule  of  law. 
I  repeat  it,  as  well  expressed  by  Justice  Sedgwick,  in  Coffin  vs.  New- 
bur}T)ort  Mar.  Ins.  Co.,  9  Mass.  R.,  436  :  "It  is  undoubtedly  true 
that  the  shortness  of  the  time,  or  the  distance  of  the  deviation  makes 
no  difference  as  to  its  effect  on  the  contract.  Whether  for  one  hour 
or  one  month,  or  for  one  mile  or  one  hundred  miles,  the  consequence 
is  the  same.  If  it  be  voluntary  and  without  necessity,  it  puts  an 
end  to  the  contract. 

The  plaintiffs  seek  to  obviate  the  difficulty  by  the  argument  that 
the  voyage  to  Elizabeth  was  a  trial  trip,  and  that  such  experiment 
was  necessary  before  the  vessel  could  safely  proceed  on  her  voyage  to 
Havana.  All  the  cases  show  that  necessity  excuses  a  deviation  such 
as  stress  of  weather,  compulsion  of  a  superior  power,  or  a  change  for 
the  relief  of  a  vessel  in  distress.  But  it  must  be  necessity.  Thus  in 
Phelps  vs.  Auldjo,  2  Camp.,  350,  when  the  master  of  a  vessel  went 
out  of  a  harbor  by  order  of  the  captain  of  a  frigate  lying  near,  to 
examine  a  strange  sail,  Ld.  EUenborough  ruled  it  to  be  a  deviation, 
remarking  that  if  he  had  gone  by  compulsion  or  under  threat  or  just 
fear  of  violence,  it  would  not  have  been  so.  No  necessity  is  shown 
for  the  vessel  in  this  case  to  go  out  of  the  limits  of  the  port  of  New 
York.  Apparently  she  could  have  been  tested  as  well  by  going  down 
the  bay  to  Staten  Island,  as  by  going  to  Elizabeth.  She  did  not  go 
out  into  the  broad  ocean,  as  it  appears  that  her  voyage  was  inside 
the  Hook.  The  opportunity  to  test  her  fitness  for  the  sea  could  have 
been  perfectly  attained  without  going  to  another  port,  in  another 
State,  at  a  distance  of  eighteen  or  twenty  miles.  On  this  point,  as 
well  as  the  supplying  her  with  coal,  there  is  not  the  slightest  evidence 
of  a  necessity  for  leaving  the  port  of  New  York.    The  contract  bound 
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her  to  remain  in  the  port  of  New  York,  "  at  New  York,"  until  she 
shoold  take  her  departure  "  from  New  York  to  Havana."  See  author- 
ities, supra.  This  contract  was  violated  by  the  deviation  to  Elizabeth, 
withoat  compulsion  or  necessity,  and  the  responsibility  of  the  under* 
write  thereupon  ceased. 

Judgment  should  be  reversed ;  a  new  trial  ordered,  costs  to  abide 
the  event. 


COMMISSION  OP  APPEALS  OF  NEW  YOEK, 

JANUARY  TERM,    1872. 


Appeal  from  General  Term  of  First  Districts 


AMBROSE  SNOW  and  JOSEPH  S.  BURGESS,  App'ts,' 
vs. 
THE  COLUMBIAN  INS.  CO.,  Respondent.*  ^ 

Qq  the  9tli  of  September  tlie  company  in!«ured  the  schooner,  then  lying  In  the  port  of 
Boston,  for  the  term  of  one  year.  The  policy  contained  a  warranty  that  the 
schooner  should  not  use  ports  in  the  British  North  American  Provinces,  except 
between  the  Idth  day  of  May  and  the  15th  day  of  August  On  the  20th  of  Sep- 
tember, the  schooner  sailed  Arom  Boston,  for' a  port  In  one  of  these  provinces, 
for  the  purpose  of  taking  in  a  cargo  of  coals,  and  on  the  24th  of  September,  when 
within  about  fifty  miles  of  the  port,  and  while  prosecuting  the  voyage,  was  wreck- 
ed and  totally  lost. 

Warranties  must  be  strictly  and  perfectly  complied  with.  It  is  not  enough  that  they 
be  substantially  complied  with.  The  compliance  must  be  full  and  complete, 
though  not  necessarily  literal. 

"To  use,"  in  connection  with  the  word  "port,"  means  to  go  into  a  harbor  or  haven 
for  shelter,  for  commerce  or  for  pleasure,  and  to  derive  an  advantage  from  its 

grotectioD.    Going  near  a  harbor  or  port,  sailing  past,  or  going  in  the  direction  of 
,  is  not  a  use  of  the  port. 
In  the  matter  of  performina:  contracts,  except  on  some  nice  points  of  deviation,  the 

iotention  is  not  usually  miportant.    It  is  the  act  or  fact,  by  which  the  result  is 

determined. 
There  was  no  breach  of  warranty  by  the  assured. 
If,  after  applying  the  ordinary  canons  of  construction,  the  meaning  remains  in  doubt, 

the  doubt  must  be  construed  against  the  underwriters,  who  wrote  the  policy,  and 

adopted  the  language  which  creates  the  doubt. 
To  sail  towards  a  por^  and  to  come  within  fifty  miles  of  it,  is  not  within  any  sense  of 

the  term  to  use  it. 

•  DeelBiou  rendered  June,  1872.    Statement  of  the  case  by  H.  £.  Sickele,  Esq.,  State  Rep'r 

ofir.Y. 
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A  mere  Intention  to  violate  a  policy  can  neVer  have  the  effect  of  an  actual  violation. 
So  long  as  the  vessel  had  not  actually  reached  a  forbidden  x^lace,  the  unexecu- 
ted intention  to  reach  one  cannot  avoid  the  policy. 

The  facts  of  the  ease,  as  they  appear  by  the  pleadings^  and  as  ad- 
mitted upon  the  trial,  are  as  follows,  viz  : 

First.  That  during  all  the  times  mentioned  in  the  complaint,  the 
plaintiffs  were  co-partners  in  business,  under  the  firm  name  of  Snow 
&  Burgess. 

Second.  That  the  defendant,  during  all  the  times  mentioned  in  the 
complaint  was,  and  now  is,  a  corporation  formed  under  and  by  the 
laws  of  the  State  of  New  York. 

Third.  That  on  the  9th  day  of  September,  1864,  in  consideration 
of  the  premium  of  six  hundred  and  sixty  dollars,  the  defendant  made 
and  delivered  to  the  plaintiffs  its  policy  of  insurance,  by  which  the 
defendant  insured  the  plaintiffs  for  six  thousand  dollars,  upon  the 
schooner  Caspian,  then  owned  by  the  plaintiffs,  and  lying  in  the  port 
of  Boston,  Massachusetts,  fVom  the  8th  day  of  September,  1864,  at 
noon,  until  the  8th  day  of  September,  1865,  at  noon. 

The  policy  contained  the  following  clauses :  "Warranted  not  to  use 
ports  on  the  continent  of  Europe,  north  of  Hamburg,  nor  to  go  east 
of  Navarino,  i;i  the  Mediterranean,  during  the  period  insured ;  nor 
ports  on  the  continent  of  Europe,  north  of  Antwerp,  between  1st  of 
'November  and  1st  of  March  ;  nor  ports  in  the  British  North  American 
Provinces,  except  between  the  15th  day  of  May  and  15th  day  of 
August ;  also  warranted  not  to  use  the  West  India  Islands,  during  the 
months  of  August  and  September ;  also  warranted  not  to  use  ports 
and  places  in  Texas,  except  Galveston,  nor  foreign  ports  and  places 
in  the  Gulf  of  Mexico ;  nor  places  on  or  over  Oranoke  Bar ;  nor  any 
of  the  West  India  Salt  Islands ;  nor  ports  or  places  on  the  west  coast 
of  America,  north  of  Benecia,  during  the  period  insured ;  nor  to  use 
the  Min  River ;  nor  Torres  Straits." 

At  the  time  when  the  policy  in  question  was  issued,  and  for  a  period 
long  anterior  to  that  time,  H  was  the  established  custom  of  under- 
writers in  the  City  of  New  York  to  charge  an  additional  premium  for 
the  use  of  ports  in  the  British  North  American  Provinces,  between 
the  15th  day  of  August  and  the  15th  day  of  May  in  every  year,  and 
this  was  owing  to  the  supposed  increased  dangers  of  the  navigation 
incident  to  the  use  of  said  ports  during  that  period. 

Fourth.  That  on  the  20th  day  of  September,  1864,  said  schooner 
Caspian  sailed  from  said  Boston,  in  ballast  and  stores,  bound  for  the 
port  of  Lingan,  in  the  Island  of  Cape  Breton,  in  the  Province  of 


Digitized  by  CjOOQIC 


1873]  Snow  vs.  Columbian  Ins.  Co.  55 

NoTa  Scotia,  one  of  the  British  North  American  Provinces,  for  the 
purpose  of  taking  in  a  cargo  of  coals.  That  the  vessel  proceeded  on 
her  voyage,  and  on  the  night  of  the  24th  of  September,  while  so  pro- 
ceeding, iras  wrecked,  and  totally  lost  on  the  coast  of  the  Island  of 
Cq)e  Breton,  within  sight  of  the  Louisburgh  light,  on  said  Island, 
and  about  fifty  miles  from  said  port  of  Llngan. 

Fifth.  That  the  plaintiffs,  at  the  time  of  taking  said  risk  and  of 
said  loss,  were  the  sole  owners  of  said  schooner  Caspian,  and  that 
ber  value  exceeded  six  thousand  dollars,  and  was  about  seven  thous- 
and dollars. 

Sixth.  That  on  the  15th  day  of  October,  1864,  the  plaintiffs  fbr- 
nisiied  to  the  defendant  all  necessary  preliminary  proofs  of  loss  and 
interest,  and  that  no  objection  is  made  to  said  proofs  for  insufficiency 
<x  want  of  proper  ser^-ices  thereof. 

Seventh*  That  the  freight  on  the  cargo  of  coals  which  said  schooner 
Caspian  was  bound  to  Lingan  to  take  on  board,  was  insure<l  by  the 
defendant  by  a  policy  executed  to  the  plaintiffs  at  the  same  time  as 
tlie  aforesaid  policy,  on  the  body  of  said  vessel. 

Eighth.  That  the  premium  note  upon  said  policy,  for  $661.25  was 
dne  on  the  11th  day  of  September,  1865,  and  that  the  said  note  and 
interest  to  date  are  to  be  detached  from  the  said  loss. 

The  defendant's  counsel  moved  for  a  dismissal  of  the  complaint, 
Tipon  the  ground  that  the  warranty  in  the  policj'  not  to  use  ports  in* 
the  British  North  American  Provinces,  except  between  the  loth  May 
and  15th  August,  having  been  violated,  the  plaintiffs  were  not  entitled 
to  recover. 

The  court  refused  the  motion,  and  ordered  ludgment  for  the  plain- 
tiffs for  $5,782.33. 

Upon  appeal  to  the  General  Term  of  the  First  District,  this  judg- 
ment was  reversed,  and  a  new  trial  was  ordered.  From  this  order  the 
phuntiffg  appealed  to  the  Court  of  Appeals,  giving  the  stipulation 
reqnbedbylaw. 

^«  II.  IIuxTLEY,  for  Appellants. 
^'DLET  Field,  for  Respondent. 

HxTNT  Com. 

"Mranties  must  be  stricfly  and  perfectly  complied  with.  Phillips 
*^'>  §  762.  It  is  not  enough  that  they  be  substantially  complied  with. 
^^'  The  compliance  must  be  full  and  complete,  though  not  necessa- 
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rily  literal.  Ih.  §§  762,  766.  Mr.  Justice  Kent  said  in  Eemble  vs. 
Rheinlander,  3  Johns.  Cas.,  180,  that  "a  warranty  must  be  literally 
complied  with,  bat  this  strict  compliance  oaght  to  operate  in  favor  of 
as  well  as  against  the  assured,  whenever  he  can  bring  himself  within 
the  terms  of  it." 

In  the  case  of  a  warranty  that  "  the  ship  should  have  twenty  guns,"' 
and  she  had  in  fact  twenty-two  guns,  but  only  twenty-five  men,  a 
number  short  of  the  necessary  complement  for  twenty  guns,  ther& 
being  no  ground  to  impute  &aad.  Lord  Mansfield  held  this  to  be  a 
compliance  with  the  warranty,  and  that  the  assured  was  entitled  to- 
recover.  Hyde  vs.  Bruce,  Marsh.,  847  :  3  Dougl.,  213  ;  cited  1  Phil. 
Ins.,  §  767. 

That  the  assured  have  literally  complied  with  and  kept  their  war- 
ranty in  this  case,  can  scarcely  be  doubted.  A  vessel  cannot  be  said 
to  have  used  a  particular  port,  when  it  is  conceded  that  she  has  not 
been  within  fifty  miles  of  it. 

"To  use"  means  to  employ,  to  hold,  to  occupy,  to  enjoy  or  take 
the  benefit  of,  as  of  a  chair,  a  book,  a  house,  a  harbor.  In  connec- 
tion with  the  word  "  port,"  it  means  to  go  into  a  harbor  or  haven  for 
shelter,  for  commerce  or  for  pleasure,  and  to  derive  a  benefit  or  ad- 
vantage from  its  protection.  Going  near  a  harbor  or  port,  sailing 
past,  or  going  in  the  direction  of  it,  is  not  a  use  of  the  port.  Certain 
ports,  it  is  declared  in  the  warranty,  shall  not  be  used,  as  those  on  the 
continent  of  Europe,  north  of  Hamburg,  nor  ports  in  the  British 
North  American  Provinces,  except  at  certain  dates,  nor  the  West  India 
Islands  at  certain  dates,  nor  certain  ports  of  Texas,  etc.  That  this 
exclusion  refers  to  places  specifically,  and  not  to  the  regions  adjacent, 
is  evident  from  the  fact,  that  as  to  Navarino,  in  the  Mediterranean, 
the  exclusion  is  directed  in  form  to  the  region,  as  distinguished  from 
the  port.  It  is  stipulated  in  that  case,  without  reference  to  ports  or 
places,  that  the  vessel  shall  not  "go  east  of  Narvarino,  in  the  Medi- 
terranean, during  the  period  insured."  If  the  vessel  shall  go  east  of 
that  port,  whether  she  enters  any  or  all  the  ports  thereabouts,  or 
returns  having  entered  no  port,  the  warranty  is  broken.  As  to  Texas, 
again,  the  warranty  is  peculiar  "  not  to  use  ports  and  places  in  Texas, 
except  Galveston."  The  region  is  not  excluded.  One  port  is  not 
excluded.  All  other  ports  are  excluded,  and  the  entry  into  any  one 
of  them  except  Galveston  would  constitute  a  breach  of  the  warrant3'. 

The  distinction  between  traversing  a  region  and  entering  into  a 
port  or  harbor  in  the  region,  was  evidently  in  the  view  of  the  con- 
tracting parties.     This  is  an  answer  to  the  argument  "that  it  was 
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Ihe  dear  intent  of  the  underwriters  in  this  restriction  to  guard  against 
the  danger  which  arises  fVom  navigating  near  the  coast  of  the  British 
PtOYinoes,  at  certain  seasons  of  the  year."  The  language  is  singularly 
imfortuiiate  to  embrace  such  a  proposition.  It  imports  that  in  cer- 
tain latitudes  the  r^ions  were  themselves  deemed  to  be  dangerous^ 
and  that  the  vessel  must  not  enter  those  regions  ;  that  in  other  lati- 
tudes the  underwriters  had  no  fears  of  the  region,  provided  the 
dangers  of  using  certain  harbors  or  ports  were  avoided.  To  meet  the 
case,  certain  ports  in  the  north  of  Europe  and  on  the  British  North 
American  coasts  are  excluded,  the  region  being  open  for  use,  while  in 
the  Mediterranean  and  in  the  Gulf  certain  regions  must  not  be  entered 
by  the  vessel. 

The  defendant  insists  again,  that  an  intention  to  enter  the  prohibi- 
ted port  creates  a  breach  of  the  warranty.  I  cannot  concur  in  this 
aignment.  No  authority  is  cited  to  sustain  it,  and  it  is  against  all 
principle.  In  the  matter  of  performing  contracts,  except  on  some 
mce  points  of  deviation,  the  intention  is  not  usually  important.  It 
is  the  act  or  fact  by  which  the  result  is  determined.  A  man  may  de- 
termine to  violate  his  contract,  or  to  defraud  his  neighbors  a  thousand 
times  and  in  a  thousand  ways,  and  yet  not  place  himself  within  the 
leach  of  the  law.  He  may  perform  his  contract,  when  he  intends  to 
Tiolate  it.  If  his  acts  are  right,  a  secret,  bad  intent  cannot  injure 
lum ;  nor  if  his  acts  are  wrong,  can  a  good  intent  save  him.  If  the 
assured  intended  to  go  to  some  other  port  in  Texas  than  Galveston, 
but  in  fact  went  directly  to  Galveston,  and  the  vessel  was  lost,  while 
in  that  port,  there  would  be  no  breach  of  the  warrant^-.  But  if  her 
Buister  voluntarily  carried  his  vessel  east  of  Navarino,  in  the  Medi- 
terranean, although  he  did  not  intend  to  go  east  of  that  port,  and  did 
BOt  know  that  he  had  done  so,  his  warranty  would  be  broken.  In 
^ach  case,  the  faot,  and  not  the  intent  to  keep  the  warrant}^,  or  to* 
folate  it,  gives  the  legal  character  to  the  transaction.  2  Par.  Mar. 
law,  ch.  3,  §  1.  When  the  question  is  one  of  deviation,  the  point  of 
when  and  where  the  departure  commence^,  may  be  important.  The 
point  here  is  upon  the  warranty  not  to  enter  a  certain  port,  and  is  not 
a  question  of  deviation. 

The  case  of  Stevens  vs.  The  Com.  M.  Ins.  Co.,  26  N.  Y.,  397,  is 
cited  by  the  respondents.  In  that  case,  the  vessel  was  "  warranted 
not  to  Qse  ports  or  places  in  Texas,  except  Galveston,  nor  in  the  Gulf 
of  Mexico."  Permission  was  afterwards  given  "  to  use  the  port  of 
l*aguna,  for  her  voyage,  without  prejudice  to  this  insurance."  Tlie 
^^88el  arrived  at  Laguna,  but  did  not  enter  that  port ;  it  not  being  a 
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port  of  entry,  the  custom  house  officers  would  not  permit  the  entry. 
She  then  sailed  for  Sisal,  for  the  purpose  of  paying  the  duties,  and 
intending  to  return  to  Laguna  for  her  cai^o.  At  Sisal  she  went 
ashore  and  was  lost,  The  Court  of  Appeals  held  that  the  entry  at 
Sisal  was  not  justified,  and  that  the  warranty  was  broken.  I  should 
say  that  the  real  question  in  that  case  was,  whether  the  permission  to 
enter  the  port  of  Laguna  carried  with  it  the  power  to  take  all  meas- 
ures necessary  to  efifect  that  purpose,  or  whether  the  permission  was 
to  be  literally  construed.  At  any  rate,  the  case  bears  no  analogy  to 
the  one  we  are  considering. 

In  my  opinion  there  was  no  breach  of  warranty  by  the  assured. 

The  order  of  the  General  Term  should  be  reversed,  and  the  plain- 
tiffs should  have  judgment  on  the  verdict,  with  costs. 

'' Leonard,  C,  not  sitting.  Hunt,  C,  reads  for  reversal.  Earle, 
C,  reads  for  reversal.  Lott,  Ch.  C,  and  Gray,  C,  concur.  Order 
reversed,  and  judgment  ordered  for  plaintiffs,  with  costs." 


Eable,  COK. 

The  only  question  in  this  case,  arises  out  of  a  warranty  in  the  policy 
that  the  vessel  should  not  ''use  ports  in  the  British  North  American 
Provinces,  except  between  the  loth  day  of  May  and  the  15th  day  of 
August.  On  the  20th  day  of  September,  1864,  the  vessel  sailed, 
bound  for  the  port  of  Lingan,  in  the  Island  of  Cape  Breton,  in  the 
Province  of  Nova  Scotia,  one  of  the  British  North  American  Provinces, 
for  the  purpose  of  taking  in  a  cargo  of  coals,  and  while  on  her  way, 
and  before  reaching  the  destined  port,  she  was  wrecked  on  the  coast 
of  the  island  of  Cape  Breton,  about  fifty  miles  from  said  port. 

Precise  and  definite  language  is  used  in  the  policy  in  reference  to 
the  warranties,  and  if  it  had  been  intended  to  prohibit  the  vessel  from 
sailing  along  or  near  the  coast  of  the  British  North  American  Prov- 
inces, the  prohibition  would  probably  have  been  inserted  in  apt  and 
proper  language.  The  underwriters  deemed  it  sufficient  to  prohibit 
the  iLse  of  the  forbidden  ports,  and  we  cannot  give  the  language  used 
a  broader  signification  than  the  ordinary  and  plain  meaning  requires. 
If,  after  applying  the  ordinaiy  canons  of  construction,  the  meaning 
remains  in  doubt,  the  doubt  must  be  construed  against  the  underwri- 
ters, who  wrote  the  policy  and  adopted  the  language  which  creates  the 
doubt. 
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To  sail  towards  a  port,  and  to  come  within  fifty  miles  of  it,  is  not, 
^thin  any  sense  of  the  term,  to  use  it.     This  is  not  claimed.     But  it 
is  claimed  that  the  intention  to  use^  is  as  much  a  violation  of  the  policy 
as  the  actual  use  of  the  port.     This  claim  is  not  founded  in  reason  or 
antbority.    A  mere  intention  to  violate  a  policy,  can  never  have  the 
effect  of  an  actual  violation.    The  vessel  at  the  time  of  her  loss  was 
not  sailing  in  forbidden  waters,  and  so  long  as  she  had  not  actually 
leached  a  forbidden  place,  the  unexecuted  intention  to  reach  one  can- 
not avoid  the  policy.     N.  Y.  Firemen  Ins.  Co.  vs.  Lawrence,  14  John., 
46;  Maine  Ins.  Co.  vs.  Tucker,  8  Cranch,  357. 

Order  of  General  Term  reversed,  and  judgment  for  plaintiffs  upon 
liie  verdict,  with  costs. 


SUPREME  COURT  OF  MISSOURI, 

JANUARY  TERM,    1872. 


Appeal  from  Franklin  Circuit  Court, 


^^ClPic  MUTUAL  INS.   CO.,  Bespondent,'] 


vs. 
FREDERICK  GUSE,  AppeUant* 

TTw  preminm  note  specified  that  it  was  glveii  for  a  policy  issued  by  the  company, 
tm  was  to  be  paid  in  such  portions  and  at  such  times  as  the  directors  of  said  com- 
pany might,  agreeably  to  the  general  incorporation  laws  of  the  State  and  the  by- 
laws of  the  company  y  require. 
Uiider  the  statntcs  of  the  State  a  eertified  copj[  of  a  resolution  passed  by  the  board  of 
directors^  by  which  an  assessment  was  levied  on  all  premium  notes,  was  admissi- 
ble m  evidence. 
Tbe  defendant,  nnder  the  statute  was  not  liable  at  the  mere  discretion  of  the  direct- 
ors.  There  must  liave  been  actual  losses  or  expenses,  before  he  was  liable. 
The  protection  of  the  party  making  the  note  requires  that  the  company  should  show 
the  necessity  of  the  assessment,  not  by  a  mere  resolution  or  declaration,  but  by 
proof  that  payment  was  legally  required. 

Wagner,  J. 
This  was  an  action  commenced  before  a  justice  of  the  peace  to 

*  Deciftion  rendered  January  Term,  1872. 
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recover  an  assessment  of  $17.50  made  by  tbe  plaintiff  against  the 
defendant,  on  a  premium  note  for  $70.  Tlie  note  specified  that  it 
was  given  for  a  policy  issued  by  the  insurance  company,  and  was  to 
be  paid  in  such  portions  and  at  such  times  as  the  directors  of  the  said 
company  might,  agreeably  to  the  general  incorporation  laws  of  the 
State  and  the  by-laws  of  the  company,  require. 

Before  the  justice  of  the  peace  defendant  obtained  judgment,  but 
on  appeal  to  the  Circuit  Comi;,  judgment  was  had  for  the  plaintiff. 

The  only  question  of  any  importance  in  the  case  is  the  ruling  of 
the  court  in  admitting  evidence.  The  plaintiff  offered  in  evidence 
and  the  court  admitted  a  copy  of  a  resolution  passed  by  the  board  or 
directors,  by  which  an  assessment  of  25  per  cent,  was  levied  on  all 
premium  notes  held  by  the  company,  to  discharge  the  indebtedness  of 
the  company  up  to  a  certain  date.  The  resolution  was  duly  certified 
to  by  the  president  and  secretary  of  the  company,  with  the  seal  of  the 
company  affixed. 

The  defendant  objected  to  the  admission  of  the  resolution  as  evi* 
dence,  on  the  ground  that  the  plaintiff  had  not  proved  any  loss  sus- 
tained, for  which  an  assessment  ought  to  bo  made,  and  on  the  further 
ground  that  a  copy  of  the  resolution  was  no  evidence  of  any  acts  of 
the  plaintiff;  that  the  original  ought  to  be  produced,  or  its  absence 
accounted  for.  So  far  as  the  second  point  raised  in  the  objection 
goes,  the  law  settles  it  against  the  position  taken  by  counsel.  The 
statute  in  relation  to  evidence  provides  that  copies  of  all  records  and 
papers  on  file  in  the  office  of  any  company  incorporated  under  the 
general  or  special  laws  of  this  State,  when  certified  by  the  secrctar}- 
or  president,  and  authenticated  by  the  seal  of  said  company,  shall  be 
received  as  prima  facie  evidence  in  all  courts  in  this  State,  in  the 
same  manner  and  with  like  effect  as  the  original.  Wagn.  Stat.,  592, 
§  18. 

But  the  first  objection  raised  presents  a  question  of  more  difficulty. 
The  case  comes  under  the  provisions  of  the  law  relating  to  fire  insur- 
ance  companies,  as  contained  in  the  General  Statutes  of  1865,  pp 
857-9.  Section  16  provides  for  persons  becoming  members  of  the 
company,  regulates  the  manner  of  taking  premium  notes,  specifies  the 
amount  to  bo  paid  down,  and  then  sa^'s  that  the  remainder  of  the 
notes  "shall  be  made  payable  in  part  or  in  whole,  at  any  time  when 
the  directors  shall  deem  the  same  requisite  for  the  payment  of  losses 
or  other  expenses  or  purchases.'*  Section  20  empowers  the  board  of 
directors  of  every  mutual  insurance  company,  in  order  to  settle  the 
losses  sustained  by  fire,  and  the  expenses  of  the  company,  to  make 
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an  assessment  or  assessments,  at  convenient  times,  wherein  they  shall 
determine  the  sums  to  be  paid  b}^  the  several  members  of  the  compa- 
ny; and  section  26  gives  the  board  of  directors  power  to  make  an 
assessment  or  assessments  as  often  as  they  deem  it  necessary  to  meet 
the  liabilities  of  the  company,  and  provides  that  the  assessments  shall 
be  made  payable  ifithin  thirty  days,  and  that  they  may  also  include 
the  necessary  incidental  expenses. 

These  statutory  prosisions  are  essentially  the  same  as  exist  in  sev- 
eral of  the  States  of  this  Union,  and  while  they  have  never  come  up  for 
constniction  heretofore  in  the  Supreme  Court  of  this  State,  they  have 
often  been  passed  upon  by  the  courts  of  other  States,  and  the  adjudi- 
cations are  harmonious  and  uniform. 

In  Thomas  vs.  Whallon,  31  Barb.,  172,  the  charter  of  the  company 
provided  that  the  notes  taken  by  it  for  premiums  should  be  paid  in 
irhole  or  in  part,  and  at  such  times  as  the  directors  should  deem  re- 
quisite for  the  payment  of  losses  and  such  incidental  expenses  as 
should  be  necessary  for  transacting  the  business  of  the  company.  By 
an  amendment  of  the  insurance  law  which  applied  to  the  company, 
it  was  provided  that  the  directors  should,  after  receiving  notice  of  any 
loss  or  damage  by  fire  sustained  by  any  member,  and  ascertaining  the 
same,  ♦  ♦  ♦  settle  and  determine  the  sums  to  be  paid  by  the 
several  members  thereof,  as  their  respective  portions,  and  that  the 
same  should  be  paid  thirty  days  next  after  notice.  And  the  court 
held  that  upon  a  proper  construction  of  the  foregoing  provisions,  the 
directors  of  the  company  had  no  arbitrary  discretion  in  making  as- 
sessments, but  that  it  devolved  upon  it  to  aver  and  prove  that  the 
contingency  had  happened  upon  which  the  defendant's  liability  had 
become  absolute.  So  in  American  Ins.  Co.  vs.  Schmidt,  19  Iowa, 
502,  where  the  defendant  made  his  note  to  plaintiff,  by  which  he 
agreed  to  pay,  for  value  received,  the  sum  claimed  in  a  certain  policy 
of  insurance,  "in  such  portions  and  at  such  time  or  times  as  the  direc- 
tors of  said  company  may,  agreeably  to  their  charter  and  by-laws, 
require,"  it  was  held  that  the  company  could  not  recover  on  the 
notes  for  an  assessment  made  thereon  without  alleging  and  proving 
that  losses  and  expenses  had  actually  occurred. 

And  to  the  same  effect  are  all  the  cases  that  we  have  found  in  con- 
struing like  statutes.  Bangs  vs.  Gray,  2  Kern,  477  ;  Herkimer  Co. 
Mat.  Ins.  Co.  vs.  Fuller,  14  Barb.,  373  ;  In  re  Bangs,  15  Barb.,  264  ; 
Atkntic  Ins.  Co.  vs.  Fitzpatrick,  2  Gray,  279  ;  Long  Point  Ins.  Co. 
vs.  Houghton,  6  Gray,  77  ;  Savage  vs.  Medbury,  19  N.  Y.,  32 ;  Bangs 
Ts,  Duckinfield,  18  N.  Y.,  592. 
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The  liability  of  the  defendant  is  not  an  absolute  liability  to  pay  the 
whole  amount  of  premium  or  deposit  note,  but  it  is  conditional »  de- 
pending upon  the  contingency  of  the  happening  of  losses  to  which  he 
shall  be  liable  to  contribute,  and  which  have  been  ascertained  by  the 
directors,  and  the  necessity  of  the  payment  of  the  whole  or  part  of 
the  note  to  satisfy  the  claim.    The  promise  of  the  defendant  is  to  pay 
upon  certain  conditions,  and  the  existence  of  those  conditions  mast 
be  shown  by  the  party  seeking  to  enforce  the  contract.    Stow  vs. 
Wadley,  8  Johns.,  124 ;  Ferris  vs.  Purdy,  10  Johns.,  359.    Nor  was  the 
defendant  liable  at  the  mere  discretion  of  the  directors.    There  must 
have  been  actual  losses  or  expenses  before  defendant  was  liable,  as 
it  was  for  these  alone  that  he  was  liable,  according  to  the  very  terms 
of  his  contract. 

Does  the  mere  passage  of  a  resolution  show  a  right  to  recover,  or 
should  there  not  be  other  proof  that  the  payment  of  the  assessment 
was  necessary  to  meet  losses  and  expenses  ?  To  require  further  proof 
of  the  plaintiff  is  imposing  no  impossible  or  unreasonable  burden.  The 
proof  of  the  facts  on  which  defendant's  liability  rests  is  in  the  possession 
of  the  plaintiff  and  is  easily  made.  But  the  oth^r  rule  would  cast  the 
burden  of  showing  negatively  that  there  had  been  no  such  losses  and 
expenses  as  rendered  the  assessment  necessary.  And  this  would  in- 
volve an  examination  of  the  records  and  papers  under  the  control  of 
the  opposite  party.  There  is  no  arbitrary  discretion  to  make  assess- 
ments by  the  directors,  and  they  do  not  act  judicially,  and  their  action 
is  not  a  proceeding  in  rem  which  binds  all  directly  or  indirectly  affect- 
ed. This  conclusion  would  seem  to  follow  from  the  nature  of  the 
contract  between  the  parties.  Assessments  can  not  be  made  on  these 
premium  notes  unless  the  necessity  therefor  properly  and  legally 
arises.  The  protection  of  the  party  conditionally  bound  demands 
that  the  other  party  should  show  the  necessity,  not  by  a  mere  resolu- 
tion or  declaration,  but  by  proof  that  payment  was  legally  required. 
The  proof  is  easily  made,  and  protects  alike  the  interests  of  all.  To 
hold  otherwise,  would  be  to  place  those  who  have  given  their  premium 
notes  wholly  in  the  power  and  at  the  caprice  of  the  board  of  direc- 
tors. 

The  judgment  should  be  reversed  and  the  cause  remanded. 

The  other  judges  concur. 
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COURT  OF  APPEALS  OF  NEW  YORK. 


^PP^from  Oeneral  Term  of  Court  of  Common  Pleas  of  the  City  of 
New  York. 


SOPHIA  V.  D.  REYNOLDS,  Bespondent, 
vs. 
THE  COMMERCIAL  FIRE  INS.  CO.,  op  N.  Y  ,  AppH*  ^ 

He  policy  provided  that  if  the  premises  insured  should  at  any  time  be  used  for  the 
pwpow  of  any  trade  or  occupation,  denominated  in  the  policy  as  specially  haz- 
wdoua,  except  as  therein  specially  provided  for,  the  policy  should  be  void.  An- 
nexed to  the  policy  was  a  classification  of  hazarcis,  and  among  others  were  "extra 
wardous'* and  '^specially  hazardous."  "Hide,  fat  melting,  slaughter  houses,*^ 
«nd  also  distilleries,  were  included  in  the  latter  class. 
The  policy  contained  the  followins^  provision  in  writmg :  "  The  above  premises  aro 
privileged  to  be  occupied  as  hide,  fat  melting,  slaughter  and  packing  houses,  and 
stores  and  dwellings,  and  for  other  extra  hazardous  purposes/*  Two  of  the  build- 
ings insured  were  used  for  distillery  purposes,  at  the  time  of  the  fire. 
It  is  an  elementary  rule  that  where  there  is  an  inconsistency  between  the  written  and 

the  printed  portion  of  a  policy,  the  written  is  to  be  preferred  to  the  printed. 
The  words  in  the  policy,  «*  or  other  extra  hazardous  purposes,"  must  be  taken  to 
mean  purposes  of  the  same  class  as  those  before  specified,  and  the  term  "  extra 
nszardous  "  mu«t  yield  to  the  specifications. 

The  insured  had  a  right  to  use  the  premises  for  any  "  specially  hazardous  pur- 
po«e» 

Eqaivocal  language,  especially  if  calculated  to  mislead  the  assured,  must  be  construed 
most  strongly  against  those  using  the  language  and  issuing  the  policy. 

The  agent  o(  the  insured  informed  the  company,  at  the  time  the  renewal  policy  was 
applied  for,  that  he  thought  there  had  been  a  change  in  the  business  carried  on  in 
toe  premises,  and  referred  them  to  another  company  that  had  recently  made  a 
survey  of  the  property. 
This  was  as  efirective  as  a  notice  of  the  very  change  that  had  been  made. 

The  knowledge  of  this  change  was  a  circumstance  proper  to  be  considered  in  deter- 
mining the  Intention  of  the  companv  in  the  language  emploved,  and  it  does  not 
conflict  with  the  rule  that  parol  evidence  is  inadmissible  to  vary  the  terms  of  the 
written  instrument. 

The  defendant  is  precluded  from  claiming  any  breach  of  warranty  or  fraudulent  rep- 
resentation in  the  application  upon  which  the  first  policy  wus  issued. 

It  was  i.osued  upon  the  survev  ol  the  agent  of  another  company,  and  not  ui)on. 
the  representation  of  the  plaintiff  or  her  agent. 

Appeal  from  judgment  of  the  General  Term  of  the  Common  Pleas 
of  the  City  of  New  York,  afiBrming  a  judgment  entered  upon  a  verdict 
in  favor  of  plaintiff. 

-    *  Docision  rendered  March  27th,  1872. 
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By  the  terms  of  the  policy  in  question,  the  premises  were  "privi- 
leged to  be  occupied  as  hide,  fat  melting,  slaughter  and  packings 
houses,  and  stores  and  dwellings,  and  for  other  extra  hazardous  pur- 
poses." According  to  the  classification  of  hazards  in  and  by  the  pol- 
icy, the  division  and  distribution  of  risks  is  as  follows,  viz :  Into 
"first  class,"  including  "not  hazardous,"  "hazardous  No.  1,"  and 
"extra  hazardous  No.  1 ;"  and  into  "second  class,"  including  "haz- 
ardous No.  2,"  "extrahazardous  No.  2,"  "extra  hazardous  No.  3," 
and  "specially  hazardous."  Each  of  the  above  subdivisions  of  hazard 
contains  a  specific  designation  of  the  "  trades,  occupations  and  mer- 
chandise" intended  to  be  comprehended  therein. 

The  clause  in  the  policy  in  relation  to  "specially  hazardous"  risks, 
contained  the  following  provision,  viz :  "The  following  trades,  occu- 
pations and  merchandise,  add  to  the  rate  of  the  building  and  its  con- 
tents fifty  cents  or  more  per  $100,  and  to  be  covered  must  be  spec- 
ially written  in  the  policy ;"  and  after  mentioning  a  number  of  par- 
ticular trades  and  articles  of  merchandise,  winds  up  with  the  clause, 
^'  and  all  workshops,  manufacturing  establishments,  trades  and  mUls, 
not  above  enumerated  as  hazardous  or  extra  hazardous."  Distilleries 
are  not  included  under  the  heads  "hazardous"  or  " extra  hazardous." 

On  the  3d  of  July,  1866,  a  fire  broke  out  in  the  general  premises  in 

question,  extending  from  Nos.  23  to  29,  inclusive,  by  which  Nos.  24 

and  25  were  entirely  destroyed,  and  the  others  damaged  and  partially 

destroyed.    The  fire  originated  in  Nos.  24  and  25.    Nos.  24  and  25 

.  were  then  occupied  as  a  distillery  and  rectifpng  establishment. 

In  the  body  of  the  policy,  following  the  description  of  the  premises 
insured,  is  the  following  clause :  "  If  the  above  mentioned  premises,  at 
any  time  during  the  period  for  which  this  policy  should  otherwise  con- 
tinue in  force,  shall  be  used  for  the  purpose  of  carrying  on  therein  any 
trade  or  occupation,  or  for  storing  or  keeping  therein  any  articles 
goods  or  merchandise  denominated  hazardous  or  extra  hazardous,  or 
specially  hazardous  in  the  second  class  of  the  classes  of  hazards  an- 
nexed to  this  policy,  except  as  herein  specially  provided  for,  or  here- 
after agreed  to  by  this  corporation,  in  writing,  upon  this  policy,  from 
thenceforth,  so  long  as  the  same  shall  be  so  used,  this  policy  shall  be 
of  no  force  or  effect. 

The  policy  sued  upon  was  a  renewal  of  a  previous  policy,  covering 
the  same  premises. 

[Concluded  in  February'  Number.] 
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lySCRAXCE  AUXILIARY  TO  THE  PRODUCTION  OF  WEALTH. 

BT  PROF.  WM.  TWINING,  OF  ST.  LOUIS. 

Ereiy  product  of  haman  labor  that  conduces  to  the  health,  comfort 
and  welfare  of  man  is  accounted  as  wealth.    Money  is  only  its  artifi- 
cial representative.    Whatever,  therefore,  stimulates  or  facilitates  la- 
ior,  or  mitigates  the  depressing  effects  of  disaster,  or  prevents  sudden 
revolutions  in  trade,  or  helps  to  carry  men  over  the  hard  places  of 
misfortune,  is  entitled  to  be  accounted  as  an  important  auxiliary  to 
the  increase  of  the  public  property.    Tested  by  the  support  which  it 
renders  to  individual,  and,  of  course,  to  general  production,  insurance 
deserves  to  be  ranked  among  the  wealth-producing  agencies  that  dis- 
tinguish the  civilized  from  the  uncivilized  conditions  of  man.     Every 
product  of  human  toil  is  liable  to  destruction  by  fire  or  accidents  in 
transportation,  and  every  destruction  entails  a  public  loss.    When  the 
loss  falls  heavily  upon  the  individual  possessor,  if  it  fall  so  severely 
as  to  crush  the  energies  of  his  nature,  or  to  disable  his  wealth-produc- 
ing power,  or  it,  through  his  commercial  affiliations,  it  draw  prosper- 
ous men  into  financial  embarrassment,  the  evils  of  non-insurance  are 
made  appreciable.    When,  on  the  other  hand,  the  loss,  instead  of 
resting  upon  a  single  person,  is  distributed  in  small  sums  upon  a 
large  number  of  co-insurers,  the  ease  with  which  business  returns  to 
its  accustomed  channels,  and  fiows  on  as  if  no  interruption  had  occur- 
red, gives  evidence  of  the  efficacy  and  value  of  the  relief  which  this 
principle  of  distribution  is  able  to  furnish,  and  of  its  worth  as  a  reg- 
^ing  power  in  commercial  society. 

The  soliciting  agent  of  an  insurance  company,  whose  interest  lies 
solely  in  Ms  percentage  profit  and  the  credit  of  the  company  which  he 
J^presents,  very  naturally  and  with  great  propriety  addresses  his  ap- 
peals to  the  self-interest  of  those  whose  patronage  he  desires  to  se- 
^e«  But  the  philosophic  economist  surve^^s  the  subject  from  a  higher 
level,  and  with  a  broader  conception  of  its.  bearing  upon  the  wide 
^e  of  trade  and  production.  The  office  of  insurance  in  these  depart- 
ed 
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ments  is  no  less  important  than  that  of  the  bank.  In  its  relation  to 
agriculture,  and  the  mechanic  arts,  and  the  business  of  transportation^ 
storage  and  interchange,  its  agency  is  absolutely  indispensible  as  a 
means  of  safety.  In  preserving  men  from  impoverishment  and  ruin 
by  fire  and  accident,  and  in  securing  the  conservation  of  the  wealth* 
producing  industries  of  society,  it  performs  offices  which  support  and 
extend  useful  enterprises,  and  it  thereby  becomes  an  efficient  promo- 
ter of  the  highest  and  best  civilization. 

The  principles  that  lie  at  the  foundation  of  insurance,  and  whicli 
impart  to  it  the  power  of  useful  action,  are  such  as  arise  out  of  the 
true  interests  of  man  in  his  broadest  social  relations. 

The  growth  of  civilization  involves  a  constantly  increasing  breadth 
of  production,  a  more  intimate  and  extended  intercommunication  be- 
tween different  sections  of  the  country,  and  a  state  of  mutual  depend- 
ence, between  the  multiplying  branches  of  industrial  employ-men t^ 
which  renders  reciprocal  protection  indispensible  to  the  highest  devcl-  * 
opment  of  wealth-producing  entei-prises.     Modern  society  is  based 
upon  ideas  which  invite  every  individual  to  bring  into  use  the  highest 
productive  powers  of  his  mind  and  body,  by  directing  his  attention 
to  some  useful  occupation,  stimulating  him,  at  the  same  time,  to  in- 
vent new  and  improved  methods  of  utilizing  labor,  and  making  it 
subservient,  in  the  highest  degree,  to  the  creation  of  wealth.    The 
effect  of  this  is  seen  in  the  multiplication  of  mechanical  inventions, 
in  the  employment  of  machinery  for  work  which  formerly  was  car- 
ried on  by  hand,  in  the  increase  of  marketable  commodities,  and  in 
the  intensity  with  which  all  classes  of  persons  devote  themselves  ta 
their  respective  pursuits.     The  popular  furor  in  the  search  for  wealthy 
which  is  the  legitimate  fruit  of  the  spirit  of  the  new  civilization,  re- 
quires only  to  be  held  within  the  limits  of  law,  civil,  social  and  moral, 
under  a  s^'stem  of  mutual  protection  against  disaster,  to  be  made  a 
most  efficient  means  of  developing  a  very  advanced  and  desirable 
state  of  financial  prosperity.     But  whether  it  be  well  regulated  or 
not,  its  efffect  in  increasing  production,  and  in  extending  commercial 
interchange  is  nevertheless  real,  and  the  state  of  things  which  is  thua 
brought  into  existence  is  one  in  which  a  sense  of  common  interest  in 
commercial  society  naturally  suggests  and  requires  protective  co-oper- 
ation.    Among  wandering  savages,  and  in  semi-civilized  communities^ 
where  the  interests  of  property  and  trade  in  articles  of  production  are 
very  limited,  there  is  no  demand  for  this  kind  of  protective  action,  and 
therefore  it  is  not  found  in  such  societies.     But  in  communities  where 
that  higher  form  of  civilization  prevails  which  is  founded  upon  the 
universal  equality  of  man,  and  the  right  of  each  individual  to  use  and 
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enjoy  the  fruits  of  his  own  labor,  it  is  easy  to  see  that  diversified  indus- 
tries must  arise,  and  that  the  several  forms  of  production  which  spring 
from  these  varied  pursuits,  and  the  divisions  of  labor  which  they  nat- 
urally create,  and  the  complicated  relations  which  are  thereby  consti- 
tuted between  the  different  branches  of  industrial  and  mercantile  life, 
require  a  special  financial  organization,  in  which  the  bank  and  the  insur- . 
ance  corporation  shall  perform  co-ordinate  offices,  the  former  as  the 
organ  by  which  capital  shall  facilitate  the  exchanges  of  trade  and  sup- 
ply its  current  needs,  the  latter  as  the  institution  by  means  of  which 
any  number  of  associated  individuals  shall  become  sureties  for  each 
other  in  the  event  of  any  disaster  by  ^e  or  accident;  and  mutual 
Bharers  in  the  loss.  In  the  vast  affiliations  of  industry  and  trade, 
which  arise  in  civilized  communities,  every  disaster  which  involves 
destruction  of  property  is  as  sure  to  disturb  the  healthful  equilibrium 
of  trade  as  an  electric  storm  in  the  sun  is  to  convulse  the  correlated  mem- 
te^of  the  solar  system.  On  this  account  the  insurance  of  properties 
vhich  are  exposed  to  hazard,  is  a  necessary  remedial  agency,  whereby, 
in  case  of  loss,  not  only  the  individual  is  reinstated  in  his  personal 
^it  and  means  of  prosecuting  business,  but  the  many  with  whom 
he  holds  commercial  relations  are  saved  from  loss  on  his  account.  It 
18  for  this  reason  that  insurance  always  follows  closely  on  the  heels 
of  civilization,  and  that  it  is  found  to  exist  only  in  this  class  of  com- 
DiQnities.  This  fact  proves,  and  the  philosophy  of  the  fact  confirms 
^e  conclusion,  that  it  is  a  necessary  and  distinguishing  element  of 
4e  highest  form  of  social  development. 

It  is  further  evident  that  the  custom  of  co-insurance  springs  from 
«ome  natural  law  or  social  idea — from  some  absolute  though  unrecog- 
uized  principle  of  equity,  which  has  its  origin  in  the  unity  of  man  and 
the  essential  community  of  his  interests.  Otherwise,  it  would,  like 
gambling,  be  contrary  to  natural  law  and  not  legitimate.  Some  per- 
sons, taking  this  view  of  insurance,  urge  the  moral  objection  that  it  is 
betting  on  contingencies.  The  fact  that  such  objection  is  made  is  not 
mentioned  as  in  itself  of  any  considerable  importance,  or  as  requiring 
formal  refutation,  but  is  of  use  in  this  connection,  and  proper  to  be 
named,  because  it  adds  clearness  and  certainty  to  the  proposition  that 
the  true  foundation  of  insurance  is  the  natural  law  of  reciprocity  in 
the  commercial  relations  of  man,  a  law  not  arbitrary,  but  founded  upon 
an  indissoluble  relationship  between  society  and  the  individual,  in 
consequence  of  which  both  the  good  and  the  evil  which  affect  the 
individual,  in  his  property  or  his  power  of  creating  property,  enter 
mto  and  go  to  make  up  the  condition  of  the  whole.    Every  mem- 
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ber  of  the  community  is  commercially  as  well  as  .morally  interested 
in  the  preservation  of  every  other  member's  possessions,  and  in  the 
conservation  of  his  ability  to  carry  on  productive  industry  for  the 
creation  of  property,  and  since  this  is  the  special  office  of  insurance, 
it  is  fair  to  represent  that  the  cost  of  insurance  to  eUch  man  is  the  tax 
.  which  he  pays  in  accordance  with  natural  law,  as  his  share  of  the 
expense  of  maintaining  a  healthful  commercial  equilibrium.  As  ex- 
treme cases  are  the  best  for  illustrating  principles,  reference  is  legiti- 
mate, in  this  connection,  to  instances  well-known  and  of  common 
occurrence.  Take,  as  an  example,  the  successful  manufacturer,  who  by 
practical  industry  has  acquired  both  the  talent  and  the  means  neces- 
sary for  the  development  and  direction  of  a  great  amount  of  skilled 
labor,  which,  without  precisely  such  guiding  superintendency  as  he  is 
able  to  exercise,  would  be  of  little  public  utility,  for  want  of  organized 
emplojnnent.  Working  with  his  own  hands  and  with  small  means  at 
the  outset,  he  has  acquired  a  skill  in  workmanship,  and  a  power  of 
malting  labor  conducive  to  wealth,  which  have  raised  him  from  the 
condition  of  an  individual  laborer,  to  the  position  of  one  who  is  com- 
petent to  make  the  labors  of  many  directly  serviceable  to  public  ad- 
vantage. His  business  has  expanded  itself  from  year  to  year,  until 
hundreds  of  skilled  workmen,  organized  and  appropriated  to  special 
departments,  according  to  their  several  abilities,  are  made  able  to 
turn  out  perhaps  tenfold  more  of  valuable  production,  than  they  would 
have  done  if  they  had  acted  onl}^  in  individual  capacities,  and  without 
the  facilities  afforded  them  in  a  thoroughly  furnished  and  well  spec- 
ialized system  of  labor.  But  in  a  brief  hour,  all  the  products  of  his 
years  of  toil  are  reduced  to  ashes.  If  he  has  lost  his  all  by  the  con- 
flagration he  is  impoverished,  and  will  be  unable  to  restore  the  build- 
ings, the  machinery  and  materials  which  are  necessar}'  for  continuing 
the  business  on  its  former  scale,  and  he  is  forced  back  into  a  narrower 
and  less  productive  sphere  of  action.  But  if  he  has  provided  for  the 
emergency  by  a  policy  of  insurance,  there  will  be  no  need  of  this. 
By  the  avails  of  his  insurance,  he  immediately  reinstates  his  business 
on  a  scale  commensurate  with  the  ability  of  productive  economy,  which 
had  been  acquired  by  years  of  experience,  and  the  interruption  which 
had  occnred  leaves  scarcely  any  traces  of  its  existence.  Instances  of 
this  kind  afford  striking  examples  of  the  ease  and  certainty  with 
which  the  action  of  the  law  of  community  of  loss,  or  social  distribu- 
tion avails  to  render  what  otherwise  would  be  a  great  commercial  dis- 
aster comparatively  harmless.  They  further  demonstrate  the  prac- 
ticability of  saving  to  society  the  invaluable  benefit  of  conserved 
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indnstrial  power,  by  so  simple  a  method  as  that  of  distributing  the 
burden  of  loss  among  the  many. 

Althoagh  few  persons  are  in  the  supposed  situation  of  producers 
on  an  extensive  scale,  yet  the  principle  illustrated  by  the  instance  cited 
is  of  universal  application,  even  to  the  case  of  the  humblest  laborer, 
whose  scanty  subsistence  is  the  product  of  daily  toil.  In  the  ma- 
jority of  cases,  losses  by  fire  and  accident  produce  no  sensible  dis- 
turbance in  the  state  of  trade,  but  if  we  notice  the  reports  of  any  in- 
surance department,  we  shall  see  that  the  losses  of  a  year,  each, 
small,  in  itself  considered,  amount,  in  the  aggregate,  to  millions 
of  money,  and  in  the  light  of  the  facts  set  forth  in  these  public  doc- 
^iments,  one  cannot  fail  to  be  impressed  with  surprise  and  wonder  at 
the  effectual  working  of  insurance  as  a  consen-ing  and  reinstating 
agency,  under  losses  which  detract  so  largely  from  the  annual  pro- 
action  of  the  country. 

'When  men  are  pecuniarily  disabled,  and  the  enterprises  in  which 
they  are  engaged  flag  for  lack  of  means  of  expansion  commensurate 
^th  their  productive  ability,  society  suffers  loss,  and  there  at  once 
arises  the  demand  for  individual  reinstatement.  If  reinstatement  is 
immediately  effected,  which  is  the  true  intent  of  insurance,  all  the 
wealth-producing  talent  which  was  in  danger  of  being  practically  an- 
nihilated, by  being  thrown  out  of  its  proper  sphere  of  employment, 
is  brought  back  to  its  foimer  condition,  and  the  course  of  profitable 
mdustry  goes  on  with  but  slight  interruption.  But  if  reinstatement 
be  impossible,  or  has  not  been  provided  for,  the  consequences  are  in- 
evitable. An  incalculable  amount  of  public  wealth  is  lost  beyond  recov- 
eiy>  by  the  practical  annihilation  of  wealth-producing  power  in  the 
state  of  disorganization  that  ensues. 

The  extent  to  which  this  annihilating  of  productive  power  would 
go  on,  in  the  absence  of  remedial  insurance,  and  the  amount  of  loss 
which  the  public  wealth  would  suffer  in  consequence,  can  be  judged  of 
only  by  considering  the  frequency  with  which  disasters  occur,  and 
reckoning  the  total  value  of  the  property  destroyed  as  the  index  of  the 
ralue  of  the  labor  necessary  for  its  reproduction,  and  how  much  of 
this  value  would  be  subtracted  from  efficient  use  for  want  of  capital 
if  it  were  not  saved  from  extinction  by  this  method  of  relief. 

The  conservation  of  producing  power  in  the  indindual  is,  therefore, 
an  essential  element  of  public  economy ;  and  the  insurance  company  by 
whose  agency  this  important  service  is  rendered  becomes  by  this  means 
an  indispensible  auxiliary  to  general  prosperit3\  Even  the  religious 
law  of  charity  is  enforced  by  the  consideration  that  charity  bestowed 
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BO  as  to  help  the  needy  to  become  producers  and  self-supporters  is  a 
true  economy — there  is,  that  scattereth  and  yet  increaseth,  and  there 
is  that  withholdeth  more  than  is  meet,  and  it  tendeth  to  poverty.  A 
timely  bestowment  upon  one  who  is  disabled  by  sickness  or  other 
calamity,  from  using  his  wealth-producing  power,  is  a  profitable 
outlay ;  the  withholding  of  it  perpetuates  individual  disability,  and 
tends  to  the  common  impoverishment.  Without  regarding  the  in- 
siu-ance  company  as  in  any  sense  an  eleemosynary  institution,  it  is 
still  true  that  the  same  law  of  reinstatement  prevails  in  this  as  in  the 
case  where  a  needful  charity  restores  a  sick  man  to  health  or  one  de- 
pressed by  poverty  and  want  of  food  and  household  comfort,  to  con- 
ditions in  which  his  productive  powez  shall  be  equal  to  his  necessity. 
The  action  in  both  cases  is  restoration  of  that  which,  for  the  time 
being,  Is  lost  or  rendered  unavailable,  an<I  its  conservation  for  further 
useful  effect.  It  is  a  high  and  distinguished  function  which  the  insur- 
ance company  alone  can  effectually  execute. 

These  considerations  generalized,  with  some  modifications  in  the 
statement  of  them,  appl}^  with  as  much  force  to  the  insurance  of  life 
as  to  those  other  forms  of  insurance  which,  for  convenience  of  treat- 
ment, have  been  distinctly  specified.  Every  person's  life  is  supposed 
to  have  some  wealth-producing  value  to  his  family  or  to  society  or  to 
both.  The  fact  that  some  men  are  rendered  worthless  by  their  idle- 
ness or  vices,  or  by  misdirection  of  industrial  ability,  does  not  take 
away  from  the  truth  of  the  proposition.  If,  then,  a  man  expends  the 
proceeds  of  his  labor  wisely,  or  lays  up  his  surplus  profit  as  a  reserved 
fund  against  the  time  of  his  death,  what  he  than  leaves  becomes,  in 
the  hands  of  his  survivors,  and  through  them,  the  means  of  conser^*- 
ing  and  perpetuating  the  benefits  of  his  industrial  action  while  he 
lived.  Those  who  share  his  estate,  if  the,y  are  able  and  disposed  to 
employ  it  well,  niay  go  forth  into  the  world  with  augmented  facilities 
for  making  themselves  large  and  valuable  contributors  to  the  public 
prosperity.  The  same  effect  occurs  when  a  man  invests  a  portion  of 
his  income  in  a  life  insurance  purchase.  "VVTien  death  robs  the  world 
of  the  benefit  of  his  producing  power,  the  present  value  of  at  least  a 
portion  of  it,  represented  bj-  his  insurance,  is  perpetuated  to  his  sur- 
vivors, in  whose  hands,  by  reason  of  their  augmented  ability  of  useful 
enterprise,  the  amount  of  annual  production  that  was  cut  short,  may 
be  reproduced  and  saved  as  a  perpetual  and  self-perpetuating  contri- 
bution to  the  national  wealth,  through  a  scries  of  j'ears  at  least  equal 
to  the  natural  period  of  his  single  life. 

Considerations  of  this  character  inevitably  lead  to  the  conclusion 
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Ihat  insurance,  aside  from  the  relief  which  it  brings  to  individuals  in 
the  exigencies  of  trouble,  is  founded  upon  the  broadest  principles  of 
social  economy,  and  is  a  valuable  auxiliary  to  wealth-production  in  all 
civilized  communities — an  institution  that  deserves  the  support  of  the 
hest  managerial  and  financial  talent  which  the  country  affords. 


CASES  REPORTED. 

A  fhll  report  of  the  decisions  in  eight  cases  is  given  this  month. 
In  Mickey  vs.  The  Burlington  Ins.  Co.j  the  principal  question  at 
issue  related  to  the  effect  of  a  warrant}'  in  the  application  that  the 
insured  would  keep  his  stoves  and  pipes  well  secured.     The  insured 
took  down  the  pipe  with  the  intention  of  removing  the  stove  for  the 
summer,  and  left  the  stove  standing,  in  which  a  fire  was  afterwards 
carelessly  built,  which  resulted  in  the  destruction  of  the  house.     The 
court  held,  Judge  Miller  dissenting,  that  the  wanaiit}*  did  not  apply, 
and  that  the  company  was  liable  for  the  loss.     The  court  also  held 
that,  if  the  insured  delayed  bringing  his  suit  until  after  the  time  lim- 
ited in  the  policy,  in  consequence  of  inducements  held  out  by  the 
company's  oflBcers,  causing  him  to  believe  that  the  Joss  would  be  paid 
without  suit,  that  would  operate  to  remove  the  bar  created  b}'  the 
condition  of  the  policy.     The  case  was  decided  in  the  Supreme  Court 
of  Iowa. 

Bodine  et  al  vs.  The  Exchange  Fire  Ins.  Co.,  of  the  city  of  New 
Tork,  was  decided  in  the  Conunission  of  Appeals  of  New  York.    The 
court  held  that  the  company  could  waive  by  parol,  a  written  condition 
in  the  policy  that  no  insurance  should  be  considered  binding  until  the 
actual  payment  of  the  policy  and  that  this  waiver  could  be  made  by 
the  agents  of  the  company.    It  was  also  held  that  the  maxim  of  del- 
egatus non  potest  delegare  does  not  apply  in  the  case  of  an  insurance 
iigent,  and  that  an  agent's  clerk  can  bind  the  company  as  effectually 
as  the  agent  himself.     The  judgment  of  the  lower  court  against  the 
company  was  affirmed. 

In  77ie  Illinois  Mut.  Fire  Ins.  Co.  vs.  Stanton,  the  Supreme  Court 
of  Illinois  held  that  insurance  agents  will  be  held  to  have  such  power 
ss  the  company  knowingl}'  permits  them  to  exercise,  and  that  the  fact 
that  the  company  ratifies  the  acts  of  its  agent,  is  evidence  of  author- 
ity in  the  agent.  The  court  also  held  that  a  person  insuring  in  the 
wmpany  and  paying  a  definite  sum  of  mone}'  in  lieu  of  a  premium 
note,  did  not  become  a  member  of  the  companj'^,  and  that  the  law  im- 
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posed  upon  him  no  higher  or  greater  duties  than  if  he  had  insured  in 
a  stock  company,  and  also  that  a  provision  that  the  policy  should  be 
void  in  case  of  any  change  of  title,  was  inserted  for  the  benefit  of  the 
company,  and  that  the  company  could  waive  the  condition.  There 
were  several  other  points  of  interest  involved  in  the  case. 

The  Supreme  Court  of  Vermont,  in  Patch  and  Wife  vs.  Hie  Phosnza^ 
Mut.  Ins.  Co.j  decide  that  an  entry  made  upon  the  margin  of  a  policj^ 
is  a  part  of  the  policy  the  same  as  though  inserted  in  the  body  of  the 
instrument.  The  court  also  held  that  a  paid-up  policy,  received  on 
surrender  of  an  endowment  policy,  was  forfeited  on  failure  to  pajr 
the  interest  on  two  notes,  given  as  part  premium  on  the  first  policy^ 
the  payment  of  which  interest  was  made  a  condition  of  the  second, 
policy. 

In  the  cases  of  Fernandez  et  al.vs.  The  Great  Western  Ins.  Co^ 
and  the  same  parties  against  Tlie  New  York  Mutual  Ins.  Co.,  the 
judgment  of  the  lower  court,  against  the  companies,  was  reversed, 
Ch.  Com.  Lott  and  Com.  Hunt  each  giving  an  opinion.  Several  in- 
teresting questions  arose  in  regard  to  deviation  and  reasonable  time 
for  departure.  The  insurance  was  upon  the  vessel  "  at  and  from  New 
York  to  Havana."  The  court  held  that  a  trip  made  to  a  neighboring 
port  for  the  purpose  of  procuring  coal,  was  a  deviation,  and  that  there 
was  not,  as  claimfed,  a  division  or  apportionment  of  the  insurance, 
one  portion  for  the  time  of  her  stay  at  New  York,  and  the  other  for 
the  time  after  her  departure.  Commissioner  Hunt  reviews  the  rule 
laid  down  by  Parsons,  in  regard  to  temporary  variations,  and  holds 
that  the  rule  is  only  true  as  to  time  policies,  and  never  as  to  voyage 
policies. 

Snow  et  at.  vs.  The  Columbian  Ins.  Co.,  was  a  marine  case,  decided 
in  the  Commission  of  Appeals  of  New  York.  The  policy  contained  a 
warranty  that  the  vessel  should  not  use  certain  ports,  during  certain 
seasons  of  the  j-ear.  The  vessel  was  lost  while  on  her  way  to  one  of 
the  forbidden  ports,  during  the  forbidden  season  of  the  3'ear.  The 
court  held  that  sailing-  towards  a  port,  is  not  in  any  sense  of  the  term 
"to  use  "  it ;  and  that  a  mere  intention  to  violate  a  policy  can  never 
have  the  effect  of  an  actual  violation.  The  judgment  of  the  General  . 
Term  was  reversed,  and  judgment  ordered  for  plaintiffs. 

In  the  Pacific  Ins.  Co.  vs.  Ouse,  a  case  decided  in  the  Supreme 
Court  of  Missouri,  the  question  at  issue  related  to  the  application  of 
the  statute  law  to  an  assessment  upon  a  premium  note.  The  court 
held  that  a  copy  of  the  resolution  of  the  board  of  directors,  by  which 
an  assessment  was4evied  on  all  premium  notes,  was  admissible  in  ev- 
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idence.  It  was  also  held  that  the  maker  of  the  note  was  not  liable 
npon  the  mere  assessment  of  the  directors,  but  that  there  must  have 
been  actual  losses  or  expenses  before  he  was  liable,  and  that  the  com- 
pany must  show  the  necessity  of  the  assessment. 

In  the  case  of  Reynolds  vs.  The  Commerce  Fire  Ins.  Co.  of  New 
York^  decided  in  the  same  court,  the  questions  related  to  the  charac- 
ter of  the  property  insured  under  the  classification  of  the  hazards  in 
the  policy,  and  the  effect  and  extent  of  a  notice  to  the  company's 
agent.  The  court  lay  it  down  as  a  rule  that  equivocal  language  in  a 
policy,  especially  if  calculated  to  mislead  the  insured,  must  be  con- 
straed  most  strongly  against  those  using  the  language  and  issuing  the 
policy.    Judgment  in  favor  of  the  plaintiffs  was  affirmed. 


[From  the  Chronicle.] 
IN  WHAT  DOES  THE  SECURITY  OF  FIRE  INSURANCE  CONSIST? 

One  thing  is  plain.    It  does  not  consist  in  financial  guarantees. 
The  meagre  ratio  which  the  capital  employed  in  the  business  bears  to 
the  vast  aggregate  of  wefdth  which,  in  the  shape  of  goods,  buildings, 
factories,  warehouses  and  ships,  is  dependent  upon  it  for  indemnity  in 
case  of  fire,  is  conclusive  upon  this  point.    The  aggregate  sum  insur- 
ed by  the  joint  stock  insurance  companies  doing  business  in  this  State 
was,  on  January  1st,  1872,  no  less  than  $4,062,829,746.     The  total 
assets  of  the  same  companies,  pledged  for  the  protection  of  this  enor- 
mous aggregate  of  values  were,  at  the  same  date,  $77,586,349.42.    It 
is  evident  that  the  security  of  the  insured  does  not  depend  upon  the 
♦77,576,340.42.     The  ratio  which  this  bears  to  the  whole  amount  at 
risk  is  so  trifling  and  insignificant,  that  if  even  four  per  cent,  of  tlie 
hitter  should  be  destroyed  within  the  next  twelve  months,  bankruptcy 
woTdd  overtake  every  insurance  company  in  the  country,  and  beggary 
very  many  of  the  insured. 

It  is  upon  the  sufficiency  of  the  premium  that  the  security  of  the  in- 
mred  alTnost  entirely  depends.  Past  experience  shows  that  never  less 
•  than  60  per  cent,  of  the  premiums  received  has  been  required  to  pay 
current  losses ;  in  exceptional  years,  the  entire  premiums  do  not  suf- 
fice, while  at  more  or  less  distant  intervals  a  disaster,  like  that  of 
Portkind  or  Chicago,  sweeps  the  board  of  all  capital  pledged  and  all 
the  assets  accumulated  during  many  years  of  comparative  plenty. 
If,  tuorefore,  risks  are  taken  at  less  than  an  adeouate  premium,  it 
is  done  at  the  i>eril  not  of  the  insurer,  but  of  the  insured.    Cheap 
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insurance  is  a  fraud,  and  a  fVaud  of  the  most  dangerous  kind.  The 
applicant  may  suppose  that,  if  he  can  succeed  in  obtaining  a  reduc- 
tion from  the  regular  rates,  it  is  so  much  money  in  his  pocket ,  the 
truth  is,  that  it  is  so  much,  and  many  fold  more,  out  of  it.  The  reduc- 
tion is  made,  if  made  at  all,  at  his  peril.  He  has  more  at  stake  in 
the  solvency  and  permanency  of  the  company  than  any  of  its  officers 
or  directors  possibly  can  have.  With  them,  if  the  company  fail,  it  ia 
but  the  loss  of  a  single  venture ;  with  him,  it  is  the  loss  of  all — home 
or  warehouse,  or  business  prospects,  the  dearly  bought  product  of  a 
lifetime's  labor.  The  insignificant  difference  upon  which  all  this  de- 
pends, is  a  matter  of  astonishment.  Often  it  is  only  the  difference 
between  .95  and  one  per  cent.,  so  close  and  sharp  is  the  pressure  of 
competition. 

We  say,  therefore,  to  the  applicant  for  fire  insurance,  money  is  not 
your  security,  nor  good  names,  nor  honesty  of  purpose.  Your  only 
security  is  prudence  of  management  and  adequate  rates.  Fire  insur- 
ance is  no  more  guess-work  than  merchandising  or  commerce,  or  the 
simplest  operations  of  mathematics.  It  is  founded  upon  the  asceiv 
tained  facts  of  experience,  and  it  demands  of  you  adequate  remuner- 
xition  for  the  security  which  it  offers,  not  as  a  speculation  but  as  a 
necessity ;  not  to  enrich  the  management,  but  to  protect  you.  If  you 
buy  cheap  insurance,  you  will  also  buy  dear  experience.  The  com- 
pany cannot  loseby  taking  your  risk,  unless  you  are  the  greater  loser. 
Every  dollar  you  think  to  gain  by  reducing  its  income,  reduces  3*our 
chances  of  indemnity  iu  case  of  loss.  Such  are  the  compensations  of 
fire  underwriting. 

The  act  of  taking  out  a  policy  of  insurance  differs  from  any  other 
purchase  only  in  the  danger  of  mistaking  the  nature  of  the  article  pur- 
chased. What  is  bought  is,  so  much  of  the  ability  of  the  company 
to  pay  the  losses  insured  against  as  may  be  necessary  to  make  good 
our  individual  loss.  That  ability  depends  solely  upon  the  sufficiency 
of  the  company's  receipts  from  our  own  aud  other  such  purchases.  If 
for  the  security  of  the  insured  it  were  necessary  to  match  every  dollar 
at  risk  with  a  dollar  of  assets,  it  would  require  the  whole  capital  of 
the  country  to  insure  the  property  of  the  country.  But  as  no  one 
year  will  witness  the  destruction  of  all  the  perishable  propert}-  of  the 
countr}',  but  only  of  a  certain  percentage  thereof,  so  no  one  3*ear  requires 
for  the  purposes  of  insurance  but  a  certain  percentage  of  the  capital 
of  the  country'.  Unfortunately,  in  the  business  of  fire  insurance,  we 
are  not  able  to  foretell  exactly  what  that  necessary  percentage  will 
be.    But  we  are  able  to  determine  it  approximatelj-,  and  to  distribute 
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it  in  rarying  proportions  upon  the  varioas  kinds  of  property  insured, 
ticcordirjg  \o  the  greater  or  less  hazard  to  which  they  are  exposed. 
If,  howeve':,  "he  underwriter  fails  to  receive  a  percentage  of  premium 
suflScientV  high,  it  will  be  impossible  to  meet  the  losses  accruing,  and 
the  moii^y  which  has  been  paid  him  will  have  been  lost  to  the  insured. 
Theiaterests  of  all  parties  to  the  contract  are  identical.  If  the  in- 
surer fixes  the  rate  too  high,  the  better  class  of  risks  will  not  be  in- 
S0T«d,  and  no  rate  is  sufficient  to  meet  the  losses  upon  certain  classes 
of  physical  and  moral  hazards.  If,  on  the  other  hand,  rates  arc  fixed 
to  low,  all  will  insure,  though  but  the  few  who  are  the  first  to  suffer 
loss  will  realize  any  benefit  from  their  insurance. 


THE  BOSTON  FIHE. 

On  Saturday  evening,  November  9th,  1872,  a  fire  broke  out  in  the 
city  of  Bos^iion,  which,  in  its  extfent  and  destructiveness,  was  only 
second  to  the  great  Chicago  fire  of  October  9th,  1871. 

Tae  alarm  was  first  given  about  fifteen  minutes  past  seven  o'clock, 
when  the  flames  were  observed  bursting  forth  from  a  building  on 
the  comer  of  Sumner  and  Kingston  streets,  occupied  as  a  wholesale 
dry  goods  store,  by  Tibbits,  Baldwin  &  Da^is.  The  fire  originated 
in  the  engine  room,  and  was  caused  by  raking  the  fire  out  of  the 
furnace  on  closing  up  the  store  for  the  night.  From  the  engine  room 
the  flames  passed  up  the  open  space  at  the  elevator,  until  they  reached 
the  Mansard  roof,  and  from  thence  were  communicated  to  the  Mansard 
roofs  of  other  buildings  on  the  opposite  side  of  Sumner  street,  when 
the  conflagration  became  general,  extending  from  building  to  building, 
hy  means  of  the  Mansard  roofs,  with  which  they  were  surmounted. 

The  horses  of  the  fire  department  and  of  the  city  were  sick  with  the 
prevailing  disease,  and  many  of  the  engines  were  drawn  to  the  fire  by 
men,  so  that  it  was  nearly  half  an  hour  before  any  exertions  were 
niade  to  check  the  fiames,  and  by  that  time  the  fire  was  beyond  con- 
trol, and  raged  unchecked  till  about  one  o'clock  the  next  day,  and 
until  that  portion  of  the  city  extending  from  Washington  street,  on 
the  west,  to  the  harbor,  on  the  east,  and  from  Milk  street,  on  the 
iwrth,  to  Bedford  street,  on  the  south,  was  in  ruins.  This  territory 
covers  an  extent  of  about  sixty  acres,  and  within  it  almost  the  entire 
wholesale  boot,  shoe  and  leather,  wool,  and  dry  good  business  of  the 
city  was  canied  on.  Not  a  single  wholesale  boot  and  shoe  store  was 
^e(l.   In  no  great  fire  of  modem  times  has  so  vast  an  amount  of 

property  been  consumed  on  an  equal  extent  of  territor}-.      Seven 
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hundred  and  forty-eight  buildings  were  destroyed,  including   ^whole 
streets  that  had  been  recently  rebuilt,  mostly  of  granite,  and,   -witli 
the  exception  of  the  wooden  roofs,  in  the  most  substantial  mnnner. 
Many  of  the  stores  and  warehouses  were  crowded  with  goods  to  an 
unusual  extent,  on  account  of  the  difficulty  of  shipping,  due  to  tlie 
sickness  of  the  horses.    Between  8,000,000  and  9,000,000  pounds  of 
wool  were  consumed,  and  many  thousand  tons  of  coal  were  burnedL  at 
the  wharves.    The  lowest  estimate  of  the  loss  by  this  fire,  is  about 
$100,000,000.    The  buildings  destroyed  were  assessed  in  the  city  tax 
books,  at  $7,765,000,  which  was  probably  not  more  than  two-thirds  of 
their  real  value.     The  total  amount  of  insurance  upon  the  buildings 
and  property  destroyed,  is  estimated  at  $48,572,300,  of  which  $29,- 
710,000  was  in  Massachusetts  companies. 

The  occasion  and  extent  of  this  great  fire,  unaccompanied,  as  it 
was,  by  any  considerable  wind,  must  be  accounted  for  b}-  the  large, 
combustible  wooden  roofs  upon  the  lofty  buildings ;  the  narrow  and 
crooked  streets,  and  the  tardy  arrival  of  the  firemen  and  engines,  due, 
to  a  great  extent,  to  the  sickness  and  disability  of  the  horses,  but 
partly  to  the  imperfect  character  and  organization  of  the  fire  depart- 
ment of  that  city. 


EDITORIAL  ITEMS.  which  may  bo  supposed  to  be  of  value  to 

us  will  be  thankfully  received.    Persons 

sending  information  in  regard  to  cases 

"We  shall  be  under  obligation  to  the  offl-  arising  or  decided  in  any  court,  will  please 

cers  and  agents  of  insurance  companies  gtato  careftilly  the  facts  in  the  case,  with 

and  to  members  of  the  legal  profession  the  date  and  the  name  of  the  court, 
and  others,  for  any  information  in  regard 

to  insurance  cases  that  may  come  before  ^' 

the  courts.    While  we  rely  upon  our  rcg-  BOOKS  RECEIVED. 
ular  arrangements  with  clerks  and  report- 
ers for  the  decisions  rendered  in  the  higher 

courts,  the  opinions  of  Uie  judges,  as  well  Exchanges.— TVe  are  in  receipt  of  the 

as  the  records  and  the  briefs  of  counsel ,  are  following  exchanges : 

necessarily  confined  to  the  legal  issues  insurance. 

raised  on  the  trial,  and  it  sometimes  hap-  Baltimore  Underwriter. 

I>ens,  as  in  several  cases  reported  in  this  Insurance  Times, 

journal  during  the  past  year,  that  through  Insurance  Monitor, 

the  fault  of  the  parties  or  their  attorneys ,  The  Underwriter— Philadelphia, 

the  real  merits  of  the  case  do  not  appear.  The  Spectator. 

We  are,  morever,  necessarily  compelled  Western  Insurance  Review, 

to  rel y  upon  our  IHends  and  our  exchanges  The  Chron iclc. 

for  facts  relating  to  cases  of  interest  in  the  The  Herald, 

lower  courts.  Insurance  Index. 

Any  information  of  whatever  character,  Coast  Ee\*iew. 
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The  Avalanche. 

The  Northwestern  Re^-iew. 

The  New  York  Underwriter. 

Post  Magazine— 'liondon. 

The  Insurance  Agent — ^London. 

LEGAL. 

Albany  Law  Journal. 

The  American  Law  Timca. 

Pacific  Law  Reporter. 

Chicago  Legal  News. 

Bench  and  Bar. 

American  Law  Register 

Western  Jurist. 

Legal  Gazette. 

The  Lancaster  Bar. 

The  Legal  Opinion. 

The  Law  News— St.  Louis. 

Pittsbui^h  Legal  Journal. 

The  Luzerne  Legal  Register. 

National  Bankruptcy  Register. 

The  United  SUtes  Jurist. 

Southern  Law  Review 

The  Law  Journal— London. 

Journal  of  Speculative  Philosophy. 

New  Tork  Mercantile  Journal. 

The  Industrial  Monthly. 

The  Trade  Journal. 

St.  Louis  Weekly  Railway  Register. 

New  York  Independent. 


The  Law  News  is  the  name  of  a  new 
^  IMper  published  weekly  at  St.  Louis, 
^y  Bciytmin  Hunter,  Esq.  The  New8 
proposes  to  give  all  the  decisions  of  the 
Supreme  Court  of  Missouri,  in  advance  of 
the  BepoTts,  and  as  soon  as  rendered, 
with  such  other  matters  as  are  of  interest 
^  importance  to  the  profession.  The 
"Ppearanecof  the  first  numbers  is  in  every 
way  creditable.  Such  a  journal  is  needed 
itt  Miasouri,  and  we  trust  it  will  have 
*^n«lant  prosperity  The  subscription 
Price  is  only  |3.00  per  annum. 


J^scraxce  Report.— "First  Annual 
**Port  of  the  Insurance  Commissioner  of 
^laad  to  the  Comptroller  of  the  Treas- 
™7  Dcptrtment,  December  1st,  1872." 
^^•"^  A.  Waflcs,  Commissioner. 


IxsuRANCE  Report.— >*  Third  Annual 
Report  of  the  Superintendent  Insurance 
Department,  State  of  Missouri,  1872;  Part 
II;  Life  Insurance  Companies.''  Charles 
£.  King,  Deputy  Superintendent. 


MISCELLANEOUS. 


THE  CORRECT  DATA  FOR  THE  VALU- 

ATION  OF  LIFE  IXSUR^iXCE 

POLICIES. 

We  take  the  following  extract  l^m  tlic 
report  of  Mr  Nathan  Wllley,  Actuary  of 
the  Insurance  Department  of  Ohio,  to 
Hon.  Wm.  F.  Church,  Superintendent  of 
the  Department: 

The  laws  of  Ohio  provide  that  the  Su- 
perintendent of  Insurance  *'  shall  make  or 
cause  to  be  made  net  valuations  of  all  out- 
standing policies"  of  the  companies  oper- 
ating in  this  State,  according  to  a  certain 
table  of  mortality  and  rate  of  interest. 
The  obvious  intent  of  this  law  is  to  pro- 
tect the  policy-holders  and  keep  the  com- 
panies solvent.  It  is  a  well-established 
maxim,  that  all  laws  should  be  so  inter- 
preted that  the  original  intention  of  the 
law-makers  may  be  carried  out  and  not 
frustrated,  and  therefore  the  liabilities  of 
a  life  insurance  company  should  be  deter- 
mined in  such  a  manner  that  the  policy- 
holders may  be  protected  by  a  sufficient 
reserve. 

I  admit  that  it  is  well  settled  in  law  that 
the  obligations  of  the  company  to  the  pol- 
icy-holder are  to  be  determined  strictly 
by  the  letter  of  the  i)olicy,  but  I  deny  that 
this  Department  is  obliged  to  rely  wholly 
upon  the  wording  of  that  part  of  the  con- 
tract called  the  "  policy,"  in  order  to  find 
the  data  for  a  correct  valuation.  This  In- 
surance Department  must  make  a  true 
valuation  according  to  the  actual  facts 
in  the  case,  and  if  it  docs  not  find  these 
facts  correctly  stated  in  tho  policy,  it  must 
take  them  where  it  can  find  them.  Tlio 
contract  for  insurance  consists  of  two 
ports — ^the  application  and  the  policy ;  tho 
latter  may  be  changed  and  altered  an  in- 
definite number  of  times,  while  the  former 
remains  the  same ;  but  in  all  changes  and 
mutations,  the  application  is  always  re- 
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ferred  to  as  the  basis  upon  which  the  pol-  pany  nor  the  policy-holder  has  Kay  poorer 
icy  is  issued.  to  cancel  that  liability,  as  long  aa  tbe  mu* 

The  relations  between  the  policy-holder  tual  relations  between  them  rcinaia  tlie 
and  the  company  are  not  the  sanic  as  be-  same.    If  a  company,  by  simply  ehanging 
tween  the  company  and  this  Department,  the  dates  and  ages  in  a  policy,  wbf  le  the 
In  the  former  case  there  is  a  mutual  bar-  contract  for  insurance  is  substantially  tlie 
gain,  and  both  parties  agree  upon  such  same,  can  get  out  of  one-half  or  tliree- 
terms  as  they  choose.    But  in  the  latter  fourths  of  its  liabilities,  what  reliance  can. 
there  is  no  option.    Neither    the  policy-  be  placed  on  a  State  valuation, 
holder  nor  the  company  can  say  how  a      A  policy  may  be  changed  in  some  par- 
policy  shall  bo  valued,  or  what  data  shall  ticulars  which  affect  the  policy-holder  ; 
be  taken.    The  law  is  mandatory,  and  restrictions  of  travel  may  be  removed  ;   It 
this  Department  must  take  the  whole  con-  may  be  made  payable  to  a  different  partj-^ 
tract  of  insurance  as  it  is,  and  give  the  re-  but  as  long  as  ihe  premium  remains  tbe 
suit.    I  also  claim  that  this  Department  same,  and  it  is  based  on  the  same  applica- 
has  the  power  to  decide  upon  the  correct-  tion,  none  of  these  alterations  affect  tlie 
ness  of  any  data  for  valuation,  when  there  reserve  which  this  State  requires  the  corn- 
is  any  discrepancy  between  the  terms  of  pany  to  maintain,  even  though  a  new  date 
the  policy  and  of  the  application.    If  there  and  number  may  be  given  to  it  and  an- 
is  a  collusion  between  the  company  and  other  age  expressed  in  it ,  and  it  is  not 
the  policy-holder  In  the  data  of  ai)olicy,  for  the  company  or  the  policy-holder  to 
to  escape  the  just  requirements  of  the  say  whetlier  such  an  alteration  does  or 
law,  or  if  there  is  deceit  on  tlie  one  side  does  not  affect  the  reserve, 
and  ignorance  on  the  other,  so  that  a  legal      To  obtain  the  correct  data  for  valuation, 
responsibility  is  sought  to  be  avoided,  has  this  Department  must  refer  to  the  ongin- 
this  Department  no  power  to  carry  out  al  application,  on  which  the  contract  for 
the  true  intent  of  the  law?    Suppose  by  a  insurance  is  based     The  company  does 
collusion  between  the  policy-holders  and  this  in  every  instance  where  there  is  any 
the  company,  the  ages  of  all  the  insured  question  whether  the  applicant  made  true 
had  been  written  as  being  twenty  years,  or  false  representations  to  obtain  his  in- 
or  that  the  policies  had  all  been  dated  in  surance     The  courts  do  this  in  all  cases 
1872,  instead  of  from  one  to  six  years  ear-  of  contested  claims,  and  this  Department, 
lier,  when  the  same  contracts,  as  far  as  re-  being  created  by  the  laws  of  this  State, 
lates  to  valuation,  were  originally  made ;  has  or  should  have  the  same  privilege, 
would  this  department  have  been  obliged  Kay,  it  cannot  do  otherwise,  for  in  no  pol- 
to  accept  this  data  as  final?    Could  it  not  icy  is  there  any  averment  as  to  the  age  of 
go  to  the  original  applications,  or  else-  the  policy-holder,  only  a  memorandum  in 
where  to  find  the  true  data?    I  do  not  the  margin,  nor  does  the  date  of  the  poli- 
think  it  is  the  Intent  and  meaning  of  the  cy  contain  any  averment  that  the  liability 
law  that  the  companies  should  have  the  commenced  at  that  time ,  and  therefore 
I)ower  to  6ompel  the  publication  of  a  false  for  all  the  purposes  of  a  correct  valuation 
or  incorrect  statement  of  their  condition,  the  instrument  called  the  policy  is  practi- 
Tho  law  requires  that  the  company  call y  worthless.   To  find  the  true  data,  the 
shall  hold  a  certain  reserve  on  every  con-  terms  of  the  whole  contract,  the  applica- 
tractforinsurance,  aslongasitisinforce,  tion  and  the  iwlicy,  must  be  considered, 
and  the  mere  change  of  date  and  ago  in  a  and  if  there  is  any  discrepancy  between 
policy  on  the  life  of  a  person,  as  the  years  them,  it  is  for  this  Department  to  decide 
pass  by,  does  not  altar  the  essence  of  the  which  is  correct, 

contract  between  the  policy-holder  and  

the  company,  and  still  less  does  it  relievo  THE  NINTH  CENSUS, 

the  company  from  any  liability  which  it  We  take  the  following  from  an  article 
has  once  incurred.  When  the  Insurance  in  the  Insurance  Monitor,  Speaking  of 
Department  has  once  declared  what  is  the  the  facts  shown  by  the  census  report,  it 
legal  liability  on  a  policy,  neither  the  com-  says  :— 
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FUty-three  out  of  cyery  hundred  deaths 

Teported  were  male,  which  is  chiefly  due 

to  the  preponderance  of  this  sex  Arom  im- 

migratioQ  and  other  causes.    Such  a  pre- 

pODderance  is  exhibited  in  all  those  States, 

which  are  increasing  in  population  ftom 

this  soorce,  and  especially  in  the  mining 

districts,  which  are  chiefly  occupied  by 

the  male  sex ;  while  in  several  of  the  New 

England  and  Southern  States,  which  are 

being  depleted  from  the  same  cause,  the 

reverac  is  the  case. 

The  most  interesting  feature  of  the  re- 
port \a  the  distribution  of  the  deaths 
among  the  ages,  of  which  the  following  is 
asimunaiy: 


Agau 

Deaths. 

Ages. 

Deaths 

O-l 

80.213 

5(W4 

10423 

M 

SM£) 

55-59 

13,240 

1»-U 

15,»?J 

00-tt4 

15,883 

»-19 

«0^?2 

05-09 

14.459 

SMI 

SS,9e8 

70-74 

14.019 

1^29 

22^22 

75-79 

11,602 

SM4 

19.K28 

SO-W 

9.592 

SM9 

20.(XIO 

85-89 

4.537 

l(M4 

17>»J 

90-94 

l.»8:i 

43-19 

1(5.135 

96  and  over 

1,127 

The  causes  of  death,  too,  are  a  feature 
in  the  census  returns,  hardly  second  in 
importance  to  the  distnbution  by  ages. 
Consumption,  that  scourge  of  our  climate, 
presents,  of  course,  the  most  fcarAil  ar- 
ray, being  about  one  in  seven  of  all  the 
deaths,  or  excluding  the  mortality  of 
chfldhood  and  youth,  about  one  in  three 
of  all  those  who  reach  the  age  when  its 
ravages  begin.  Its  twin-brother,  pneu- 
monia, comes  next,  in  order  carrying  off 
about  8  in  every  hundred ;  so  that  these 
two  kindred  diseases  account  for  nearly 
half  of  the  deaths  occurring  during  tho 
mature  years. 

Alter  these,  in  order,  follow  enteric  and 
scarlet  fevers,  cholera  infantum,  diarrhoea 
and  inflammation  of  tlie  brain,  the  preva- 
lence of  the  latter  testifying  to  the  wear 
and  tear  of  American  business  life.  The 
followinp^  tabic  will  show  the  percentages 
of  some  of  the  principal  disorders : — 

Prct. 

Conromptfon, 11.2 

Pnenmonia, 8.2 

Enteric  Fever, 4.5 

flcailet  Fever, 4.1 


Cholera  Infantum,         .       ...  4.1 

Diarrhcca, 8.9 

Inflammation  of  the  Brain,  .       .  2.8 

Conyuldlons, 2.6 

Debility, 2.3 

But  what  will  surprise  most  of  our 
readers  is,  that  the  cause  of  death,  more 
proliflc  than  any,  except  the  two  first, 
is  accidents,  of  which  no  less  than  22,- 
740  are  reported,  being  a  percentage  of 
4.62  of  the  whole.  1 ,582  of  these  were  the 
result  of  railroad  accidents,  1,4C5  were 
suicides,  and  2,057  were  homicides.  Ex- 
plosions killed  290,  drowning,  4,075,  and 
bums  and  scalds,  3,391.  From  all  of  these 
causes,  except  the  latter,  the  males  were 
tho  principal  sufferers,  on  account  of  their 
greater  exposure. 

INSCRAXCE  LAWS  OF  OHIO. 

According  to  the  Inisurance  Index,, 
tho  bill  entitled ''  An  Act  to  Regulate  In- 
surance Companies  doing  an  Insurance 
Business  in  the  State  of  Ohio,"  which  was 
published  as  having  passed  the  two  houses 
of  the  General  Assembly  of  that  State,  on 
the  27th  of  last  April,  and  as  having  be- 
come a  law,  is  no  law  at  all,  for  the  reason 
that  it  passed  the  Senate  and  the  house  in 
different  forms.  In  its  passage  through 
the  house,  tho  original  bill  was  so  amend- 
ed that  "July,  A.  D.  1869,"  read  "Janu- 
ary, A.  D.  1872."  By  some  mistake,  this 
amendment  was  not  inserted  in  the  bill 
as  it  passed  the  Senate.  The  question  is,, 
whether  this  mistake  nullifies  the  wholo 
Act. 

THE  MUTUAL  LIFE  OF  XEW  YORK— 
REDUCTION  OF  R.VTES. 

Great  surprise  and  excitement  has  been 
caused  in  the  life  insurance  world,  by  tho 
recent  action  of  the  officers  and  directors 
of  tho  Mutual  Life  Insurance  Company  of 
New  York.  The  President  of  this  com- 
pany, early  last  month,  addressed  a  circu- 
lar to  the  public,  which,  with  an  accom- 
panying letter  Arom  the  actuary  of  tho 
company,  to  the  directors,  has  been  ex* 
tensivcly  published  in  the  daily  papers 
throughout  the  country.  In  this  circular 
it  is  announced  that  the  Mutual  Life  will 
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hereafteri  as  soon  as  necessary  prepara-  that  last  year  only  6,000  persons  were  ac- 
tions are  made,  issue  policies  upon  the  tually  imprisoned  by  county  Judges,  and 
basis  of  a  ten  per  cent  loading,  or  addi-  many  of  them,  as  soon  as  they  reached 
tion  for  ordinary  expenses,  instead  of  for-  the  Jail,  paid  their  debts, 
ty,  the  amount  heretofore  charged.    This  _ 

amounts  to  a  reduction  of  about  twenty-  tt^^,  t  -«     rm.               ^       i       ... 

.                 «      «u           i       f    M,      If  Hon.  James  Thompson,  for  a  long  time 

two  per  cent,  on  the  premiums  for  life  poli-  ^,,  -  ,    ^,        ^  *,.     o               ^    _^     * 

,     *    , ,           ,      *              *       *u  Chief  Justice  of  the  Supreme  Court  of 

cies  and  ten  or  eleven  per  cent,  on  the  pre-  ^         i      j    v        *i    I^       ^i.   i. 

,         ,            5    «  .        m..!  Pennsylvania,  has  retired  from  the  bench 

mmms  for  endowment  policies.    This  an-  .  ^  *i,«\.^„i««h«„  «*  v«„  ♦««.„     tt«  «„  .„_ 

.  ,          ,,  J  -  _,,  ^.               .  by  tlie  expiration  of  his  term.    He  is  suc- 

nouncement  has  called  forth  the  earnest  '  ,   -  k„  tt^«  tti -.-«««  Ttr«,™  ^e  rr^«_ 

A    «.  !>   Av     12^  i                           .  ceeded  by  Hon.  Ulysses  Mercer,  of  Tonar 

protest  of  other  life  insurance  companies  .      '               ''                   ' 

and  of  a  large  number  of  the  policy-hold-  '                  ^^ 

ers  of  the  Mutual  Life.    The  proposed 

reduction  of  rates  Is  universally  condemn-  The  New  Jersey  Mutual  Life  Ins.  Co. 

ed  by  the  insurance  Journals  as  an  unwise  has  re-insured  in  the  Hope  Mutual  Lifo 

and  dangerous  experiment.    At  a  meet-  Ins.  Co.,  of  New  York,  and  retires  from 

ing  of  the  directors  of  the  company  on  business. 

the  14th  ult.,  it  was  decided  that  the  pro-  

posed  change  should  not  take  effect  until  Sir  Roundel!  Palmer  has  been  appoint- 

(Urther  action  of  that  body.    The  present  ed  Lord  Chancellor  of  Great  Britain. 

Indications  are,  that  the  officers  and  direc-  ^__^ 

tors  will  be  forced  to  abandon  their  pro-      _  ,      _  ,      . 

igg^  Hon,  Orlow  W.  Chapman  has  been  ap- 

pointed  Superintendent  of  Insurance  for 

New  York,  by  Gov.  Hoflhian,  and  the  ap- 

THE  NATIONAL  INSURAN'CE  COXVEN-  pointment  has  been  unanimously  confirm- 

^^^^'     •  ed  by  the  Senate.    Mr.  Chapman  Is  l^m 

The  National    Insurance    Convention  Binghamton,  a  lawyer  by  profession,  a 

held  its  third  annual  meeting  in  New  native  of  Connecticut,  and  a  graduate  of 

York,  in  October.    The  attendance  was  Union  college.    He  was  a  member  of  the 

quite  small,  and  the  meeting  almost  a  fail-  state  Senate  in  1870-71.    He  has  had  no 

ure.    The  principle  thing  accomplished  special  experience  in  insurance. 

wa.s  an  improvement  in  the  form  of  blanks  

for  the  statements  and  returns  of  insur- 
ance companies.    After  a  session  of  throe  The  Anchor  Life  Insurance  Company 
days,  the  Convention  aciyoumcd  to  meet  has  transferred  its  risks  to  the  St.  Louis 
at  Boston,  on  the  third  Wednesday  of  Sep-  Mutual 

tcmber,  1873.    The  officers  for  the  ensu-  

ing  year  are :    President,  Hon.  Llewellyn 

Breesc,  Secretary  of  State  of  Wisconsin;  The  President  has    appointed   Hon. 

Vice  President,  Hon.  J.  W.  Foard,  Insui^  "^a^d  Hunt,  of  Utica,  New  York,  to  fill 

ance  Commissioner  of  California;  Secre-  <^^e  vacancy  caused  by  the  resignation  of 

tary,  Hon.  Oliver  PUlsbury,  Insurance  ^r.  Justice  Nelson,  of  the  United  States 

Commissioner  of  New  Hampshire.  Supreme  Court.    At  the  time  of  his  ap- 
pointment, Mr.  Hunt  was  one  of  the  Com- 

"'  raissioners  of  the  New  York  Commission 

ITEMS.  of  Appeals. 

A  MEMORIAL  has  been  presented  to  the  Hon.  Thomas  Settle  has  been  appointed 

Attorney  General  of  England,  signed  by  Associate  Justice  of  tlie  Supreme  Court 

21,000  gentlemen,  bankers,  merchants  and  of  North  Carolina,  to  fill  the  vacancy  oo- 

tradesmcn.  against  the  proi)osed  abolition  sioned  by  the  resignation  of  Hon.  H.  P. 

of  imprisonment  for  debt.   It  was  stated  Dick. 
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—The  stock  plan  in  life  insurance  seems 

(jTjj^jyg^'p  TOPICS-  ^  ^  gaining  new  adlierants  itom  month 

to  month.    This  is   an  e>idence  of  the 

•"■^  growing  demand  on  the  part  of  the  peo- 

— ^Mr.  Willey ,  actuary  of  the  Ohio  In-  pie  for  "  a  maximum  insurance  for  a  min- 

sarance  Department,  is  in  Chicago,  inves-  imam  prtmlum."     The  Mound  City 

tigating  the  condition  of  the  Protection  Life  has  recently  increased  its  capital  to 

life  Insurance   Company.    This  is  the  $500,000  for  the  purpose  of  doing  a  stock 

company  whose  president,  not  long  since,  business  in  the  Aiture,  and  is,  we  undei^ 

fbond  the  questions  of  Mr.  Harvey,  actu*  stand,  meeting  with  that  success  which 

ary  of  the  Missouri  Department,  a  little  the  worth  of  the  company  deserves.    A 

too  searching,  and  not  only  refUsed  to  an-  good  strong  stock  company  is  what  St. 

swer  fhrther,  but  managed  to  capture  and  Louis  needs,  and  we  are  glad  to  see  the 

letain  Mr.  Harvey's  papers,  containing  step  taken  by  the  Mound  City. 

the  statements  he  had  already  made.  —John  W.  Godfrey,  Esq.,  has  been  ap- 

— The  committee  appointed  by  the  Leg-  Po^^ted  General  Manager  and  Superin- 

islature  of  Connecticut  to  make  an  inves-  Pendent  of  the  Brooklyn  Life  Insurance 

ligation,  of  the  alleged  discrepancies  be-  Company»  for  their  department  west  of 

tween  the  amounts  of  assets  returned  for  ^®  Mississippi,  and  inthe  States  of  Illinois 

taxation,  and  the  amounts  reported  to  the  *^<^  W.iconsin.    The  Brooklyn  has  been 

State   Insurance   Departments,    by  the  domg  business  in  Missouri  for  nearly  eight 

Hartford   Life   Companies,  reported:—  years,  during  which  time  the  fairness  and 

"That  the  four  companies  whose  proceed-  ^^^'^^Y  of  their  dealmgs,  the  economy  of 

inga  were  underreview,  in  the  years  1867^  ^^^  management,  and  their  promptness 

1868,  IfseO  and  1870,  omitted  from  th6ir  *°  settling  losses,  have  gained  the  confi. 

statements  to  the  comptroller,  items  which  dence  of  the  community.    The  company 

ought  to   have  been  included  therein,  is  in  excellent  financial  condition,  and  its 

amounting  in  the  aggregate  to  the  sum  of  assets,  as  shown  by  the  State  department, 

18,226,665.99.    Three  of  the  companies  in  *™  ^  actual  possession,  and  of  full  cash 

their  statements,  reported  their  invest-  "^'^'^e. 

ments  at  the  cost,  when  they  should  have  —The  estimated  value  of  vessels  bc- 

reported  tlicm   at  the  amount  standing  longing  to  or  trading  at  ports  in  the  Uni- 

npon  their  books  on  the  first  day  of  Octo-  ted  States,  reported  totally  lost  or  missing 

ber,  each  year.    It  is  imi>ossiblc  for  the  during  the  six  months  ending  July  8l8t, 

oommittce  to  state  the  amount  of  the  dif-  is  $4,990,000.    The  greatest  loss  was  ex- 

ference  between  the  two  valuations,  but  perienced  in  February,  when  $1 ,280^000 

during  the  four  years  ending  the  1st  of  worth  of  this  kind  of  property  was  swept 

October  1870,  it  cannot,  in  the  opinion  of  away.    The  value  of  shipping  lost  during 

the  committee,  have  been  less  than  $1,-  the  corresponding  months  of  1871  was 

600,000."  f5,018,000.— iSpecfaior. 

—We  arc  glad  to  see  that  our  friends,  —Our  insurance  companies  are  begin- 

SocLK,  Thomas  &  Wentworth,  sue-  ning  to  discover  that,  in  sections  of  coun- 

cessoTS  to  the  widely  and  well  known  try  at  a  distance  from  the  home  ofice,  at 

firm  of  Soule,  Thomas  &  Winsor,  of  St.  least,  a  company  is  judged  as  much  by  the 

Louis,  liave  moved  into  the  large  and  elc-  man  it  has  to  represent  it,  as  by  any  influ- 

gant  store.  No.  219  North  Fifth  street,  enoe  or  reputation  the  company  or  its  ofii- 

They  have  now  ample  room  to  display  cers  may  possess.    The  changes  that  have 

iheir  large  stock  of  Law  Books,  and  to  for  some  time  been  going  on  in  the  busi- 

accommodate  their  customers,  who  come  ness  of  insurance,  and  the  increasing  pow- 

from  all  parts  of  the  West.    In  three  ers  and  responsibilities  that  recent  a^udl- 

years  the  firm  has  developed  a  business  cations  of  our  courts  have  placed  upon 

which  already  extends  over  twenty  dif-  the  insurance  agent,  also  renders  it  of  the 

lierent  States,  and  is  still  growing.  first  importance  that  companies  select 
—5a 
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only  tn*.  class  men  to  represent  them. 
We  congratulate  the  Brooklyn  Lifo  upon 
its  good  fortune  in  securing  the  services 
of  John  W.  Godfrey,  Esq.  We  are  glad 
to  learn  that  Hr.  Godf^y  has  recoTered 
his  health,  and  that  he  is  to  he  connected 
with  so  good  a  company  as  the  Brooklyn, 
and  in  so  important  a  field  as  that  to  which 
he  has  been  appointed. 

—The  bill  to  establish  an  Insurance  De- 
partment in  Georgia  was  rejected  by  the 
Legislature  of  that  State  Just  before  its 
recent  acUoumment. 

—William  Hanlcy,  Esq.,  Secretary  of 
the  Life  Association,  died  at  St.  Louis  on 
the  17th  of  NoTembcr.  Mr.  Hanley  was 
a  brother^in-Iaw  of  J.  Thompson  Cordncr, 
better  known  as  John  P.  Thompson,  the 
originator  of  the  Association,  and  its  first 
secretary,  andhad  been  connected  with  the 
company  fhim  an  early  period  in  its  his- 
tory. Mr.  Hanley  had  the  respect  and 
esteem  of  all  who  knew  him. 

—Horace  Greeley's  lifo  is  said  to  hare 
been  insured  for  $100,000  for  the  benefit 
of  the  Tribune  Association. 

—The  executor  of  the  Colvocoresses  es- 
tate has  brought  suit  against  the  Phoenix, 
New  York,  Mutual,  Metropolitan  and 
Connecticut  Mutual  Life  Insurance  com- 
panies, upon  the  policies  in  those  compa- 
nies. 

—"'he  Western  Insurance  Beview  en- 
ters upon  its  sixth  volume  in  a  new  dress, 
and  greatly  unproved  appearance.  The 
Legal  Department  of  the  Beview  is  es- 
pecially valuable. 

—The  Mutual  Life  of  Chicago  is  erect- 
ing a  fine  building  m  that  city,  on  Fifth 
avenue,  between  Washington  and  Ban- 
dolph  streets.  The  office  of  the  company 
will  be  located  in  the  building  as  soon  as 
it  is  completed. 

—Hon.  Geo,  W.  Mowc,  for  several 
years  and  until  recently,  Insurance  Com- 
missioner of  Califomif.  tied  at  Sacra- 
mento, October  80i  i. 

—One  Passmore  recently  obtained  a 
verdict  for  $4,000  m  the  District  Court  at 


Philadelphia,  against  the  Union  Telegraph 
Company,  for  a  negligent  error  in  the 
transmission  of  a  telegram,  whereby  the 
plaintUr  lost  an  opportunity  to  sell  a  tract 
of  land  in  West  Virginia. 

—The  United  States  Supreme  Court 
completed  its  adjourned  term  Kov.  27tli. 
The  regular  Annual  Term  began  Dec.  2d. 
At  the  a4)oumed  term  about  one  hundred 
cases  were  heard  and  decided.  The  busi- 
ness of  the  court  is  now  about  two  Inara 
in  arrears. 

—Walter  S.  Griffith,  Esq.,  Presidec^of 
the  Home  Lifb  Insurance  Company,  died 
in  Brooklyn,  Nov.  26th.  Mr.  Griffith  was 
one  of  the  (bunders  of  the  company,  and 
had  been  its  President  since  its  foundation. 

— Shr  John  Duke  Coleridge,  Attorney- 
General  of  Great  Britain,  in  the  course  of 
an  address  before  the  liberal  association 
of  the  city  of  Exter,  speaking  of  the  re- 
sult of  the  Geneva  arbitration,  said  that 
England  had  got  well  out  of  a  bad  busi- 
ness. 

—The  last  Legislature  of  Pennsylvania 
passed  1,145  laws,  of  which  number  only 
48  were  public. 

—Ex-judge  Curtis,  the  senior  counsel 
for  Mrs.  Fair,  is  said  to  have  received  the 
sum  of  f8,000  for  his  services. 

—George  C.  Bipley,  Esq.,  for  many 
years  secretary  of  the  Home  Life  Insur- 
ance Company,  has  been  elected  president 
of  the  company,  to  fill  the  vacancy  caused 
by  the  death  of  Walter  S.  Griffith,  Esq. 
William  J.  Coffin,  the  former  actuary  of 
the  company,  has  been  elected  secretary. 

The  effect  of  the  Ohio  law,  requiring  all 
life  companies  doing  business  in  that 
State,  to  have  not  less  than  $200,000  cap- 
ital, will  be  to  drive  away  about  thirty 
companies  now  doing  business  there. 

—Among  other  testimonials  presented 
to  General  Meade  by  his  friends,  in  1866, 
was  a  paid  up  life  insurance  policy  for 
110,000. 

—A  California  editor  has  bought  a  mule, 
and  a  brother  editor  chronicles  it  as  a  re* 
markable  instance  of  self-possession* 
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DIGEST  OF  DECISIONS 

IN  INSUSANCE  CASES,  BENDERBD  IN  THE  UNITED  STATES  SUPREME 
AND  CIBOUIT  COUBTS,  AND  IN  THE  STATE 
SUPEEME  COUBTa 


From  certified  transcripts  in  our  possession. 


AGENT. 


§  16.    FiRK — Authority  of — Notice  to. — The  policy  contained 
a  condition  that  if  the  property  insured  should  become   alien- 
ated, or  the  title  in  any  manner  changed,  the  company  should 
not  be  Uable  for  any  loss  or   damage  that   should   happen, 
unless  the  policy  should  have  been  duly  assigned  or  confirmed  by 
consent  of  the  directors  to  the  actual  owner  or  owners  thereof 
previous  to  the  loss  or  damage,  and  that  no  policy  should  be 
deemed  to  be  duly  assigned  or  confirmed  unless  the  consent  was 
certified  on  the  policy  by  the  secretary  of  the  company.    The 
parties  in  interest  informed  the  local  agents  of  the  company,  be- 
fore the  consummation  of  the  sale,  that  they  were  about  to  make 
a  transfer,  and  asked  their  advice  as  to  the  best  course  to  be 
pmsaed  in  reference  to  the  policy.     The  agents  answered  that 
the  policy  would  be  good  until  it  could  be  procured  from  St. 
Lotiis,  and  the  formal  consent  of  the  company  entered  upon  it. 
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It  had  been  the  custom  of  the  agents  to  give  such  consent, 
and  their  acts  had  always  been  ratified  bj  the  company.  Se- 
fore  the  policy  was  received,  and  any  formal  consent  entered 
thereon,  the  property  was  destroyed  by  fire.  Bdd,  that  in  giv- 
ing such  consent,  the  local  agents  were  acting  within  the  scope 
of  their  authority,  and  that  '*  such  agents  will  be  held  to  have 
such  power  as  the  company  knowingly  permit  them  to  exercise., 
and  the  fact  that  the  company  ratify  such  acts,  -en  the  part  of 
their  agents,  will  be  regarded  as  evidence  of  that  authority  in 
the  agents."  Hdd^  also,  that  notice  to  the  agents  must  be  re- 
regarded  as  notice  to  the  company. 

Illinois  Mutual  Fire  Ins,  Co.  vs.  Stanton.* 

Rep'd  JourO,  p.  39.  III.  &  C 

CONSTRUCTION, 

§  17.  Fire. — ^*  Stoves  and  Pipes  tOfJl  secured*^ — Warranty. — 
By  a  stipulation  in  the  policy,  the  application  was  made  a  part 
of  that  instrument,  with  a  warranty,  on  the  part  of  the  insured. 
The  application  contained  the  following  interrogatory  and  an- 
swer, "  Are  your  chimneys,  fire-places,  fire-boards,  stoves  and 
pipes  all  well  secured,  and  will  you  engage  to  keep  them  so  ?'* 
Answer,  "  Yes."  The  pipe  of  a  stove,  used  in  the  house,  passed 
through  the  fioor  of  a  chamber  and  thence  with  an  elbow  into  a 
flue  in  the  wall.  The  wife  of  the  insured,  intending  to  remove 
the  stove,  took  down  the  pipe  in  the  chamber,  and  placed  a  bed 
over  the  hole  in  the  floor,  through  which  it  had  passed,  but 
neglected  to  remove  the  stove.  A  few  days  after,  forgetting  that 
the  pipe  had  been  removed,  she  caused  a  fire  to  be  built  in  the 
stove.  As  the  result  the  fire  was  communicated  to  the  bed,  and 
the  house  was  consumed.  i3eJi,  that  "this  covenant  bound 
plaintiff  to  keep  the  pipe  *  well  secured.'  He  was  obliged  there- 
by to  keep  it  in  such  condition,  and  to  exercise  toward  it  such 
care  as  a  man  of  ordinary  prudence  would  exercise  for  the  pro- 
tection of  his  property.  The  defendant  was  protected  by  this 
covenant  from  the  effects  of  defective  pipes  and  stoves.  It  did 
not  bind  plaintiff  to  keep  them  always  up  or  constantly  in  use." 
"  The  undertaking  of  plaintiff  to  keep  the  stoves  and  pipe  s^- 

*  Decision  rendered  Jan.  22nd,  1872. 


Digitized  by  LjOOQ IC 


*o<.jj  Caatrajdt.  83 

cured  must  be  applied  to  the  subject  and  time  within  the  contem- 
plation of  the  parties." 

Petereoa  vs.  The  Miss.  Vallej  Ins.  Co.,  21  Iowa,  494;  Loud  vs.  Oiti- 
sem'Mat  Ins.  Co.,  2  Gray,  221;  Sayles  vs.  N.  Western  Ins.  Co.,  2 
Cnrtis  C.  C,  610  ;  Turley  vs.  N.  A.  Fire  Ins.  Co.,  25  Wend.,  374 ; 
TowDsend  vs.  W.  W.  Ins.  Co.,  18  N.  Y.,  168  ;  Gloucester  M'f'g  Co.  vs. 
Howard  Fire  Ins.  Co.,  5  Gray,  497  ;  Troy  F.  Ins.  Co.  vs  Carpenter,  4 
Wis.,  20;  Gates  vs.  Madison  Co.  MuL  Ins.  Co.,  1  Seld.,  469  ;  Hide  vs. 
Bmoe,  3  Doug.,  213  ;  Dobson  vs.  Southby,  1  Moody  &  Malkin,  90. 

JMi,  also,  that  "  plaintiffs  warranty  did  not  forbid  the  tempo- 
rary removal  of  the  pipe  at  a  time  the  stove  was  not  in  use, 
such  restriction  not  being  within  the  contemplation  of  the  par- 
ties.'* EM^  also,  that  a  negligent  attempt  was  made  to  use  the 
stove.  From  this  the  loss  of  the  property  resulted,  and  the  com- 
pany is  liable  for  the  loss. 
Mldt^  V8,  T/ie  Burlington  Ins,  Co,* 
Itep'd  Joar'J  p.  15.  Iowa  a  0. 

CONTRACT. 

§  18.  Life. —  When  Operative — Impossibility  of  Performanoe 
—By  Act  of  God  or  Law. — The  defendants,  a  corporation  cre- 
ated by  the  laws  of  New  Jersey,  issued,  before  the  late  civil  war, 
a  policy  for  the  benefit  of  the  plaintiffs,  upon  the  life  of  their 
{ather.  The  pohcy  contained  a  provision  that  in  case  the  annual 
premiums  were  not  paid,  on  or  before  the  specified  days,  the 
company  should  not  be  liable  for  the  payment  of  the  sum  in- 
sared,  or  any  part  thereof  ;  that  the  pohcy  should  cease  and  de- 
termine, and  that  all  previous  payments  should  be  forfeited. 
The  plaintiffs  and  their  father  were,  and  continued  to  be,  citi- 
zens and  residents  of  Virginia.  The  payment  of  the  annual  pre- 
miams  was  intermitted  during  the  civil  war,  and  the  life  insured 
terminated  during  the  intermission  of  payment.  Held,  that 
"whether  a  contract  is  to  be  operative,  in  the  event  of  perform- 
ance becomiog  impossible,  is  a  question  as  to  the  intention  of  the 
parties."  Hdd,  also,  that  "  the  exact  performance  of  this  con- 
tract, on  the  part  of  the  assured,  has  been  rendered  impossible 
bj  the  act  of  the  law,  and  as  such  occurrence  was  not  a  contin- 
gency, which  can  reasonably  be  supposed  to  have  been  within 

*  Bediioii  z«ndered  Oct  10th,  187X 
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the  contemplation  of  the  contracting  parties  at  the  time  tliey 
bargained,  I  think  this  failure  in  a  strict  compliance  is  not  a 
legal  breach  of  the  agreement.  The  reasonable  and  true  doc- 
trine seems  to  be  that  express  terms  are  necessary  to  create  an 
obligation  which  will  include  a  liability,  in  case  of  an  unantici- 
pated prevention  by  the  act  of  God  or  of  the  law,  of  the  fulfill- 
ment of  a  stipulation.  In  the  absence  of  such  an  expressed  in- 
tention there  is  always  an  implied  understanding  that  the  doing 
of  the  act  agreed  to  be  done  shall  not  become  absolutely  imprac- 
ticable from  a  remote  and  unanticipated  event,  occasioned  by  a 
natural  or  legal  agency." 

Lawrence  vs,  Twentiman,  1  Roll.  Abridg.,  450,  Condition  G.  pi.  lO; 
Williams  vs.  Lloyd,  W.  Jonea,  Rep.,  179;  Ld.  Coke,  1  Inst.,  206  a.  b.  ; 
People  vs.  Manning  &  Condit,  8  Cowen,  297  ;  Baker  vs.  Hodson,  3  Man.  & 
Sel.,  271 ;  HaU  vs.  Wright,  El.  B.  &  El,  746,  (96 E.  C.  L.  R.);  Brandon  vs. 
Curling,  4  East,  417. 

Hillyard  ei  al,  vs.  T/ie  Mutual  BeneJU  Lis,  Co.* 

Kep'dJour'lp.187.  N.  J.  a  a 

§  19.  Life. — Impossibility  of  Performance — War  and  Life 
Insurance, — The  defendants,  a  corporation  created  by  the  laws  of 
New  Jersey,  issued,  before  the  late  civil  war,  a  pohcy,  for  the 
benefit  of  the  plaintiffs,  upon  the  life  of  their  father.  The  policy 
contained  a  provision  that  in  case  the  annual  premiums  were  not 
paid,  on  or  before  the  specified  days,  the  company  should  not  be 
liable  for  the  payment  of  the  sum  insured,  or  any  part  thereof ; 
that  the  policy  should  cease  and  determine,  and  that  all  previous 
payments  should  be  forfeited.  The  plaintiffs  and  the  father 
wore,  aud  continued  to  be,  citizens  and  residents  of  Virginia. 
The  payment  of  the  annual  premiums  was  intermitted  during  the 
civil  war,  and  the  Ufe  insured  terminated  during  the  intermission 
of  payment.  Held,  that  "  where  the  subject  matter  of  the  con- 
tract does  not  become  unlawful,  and  it  has  been,  in  some  degree, 
executed,  so.  that  the  parties  cannot  be  restored  to  their  original 
condition,  the  contract,  although  for  the  time  being  some  of  its 
terms  are  not  capable  of  performance,  is  not  in  a  posture  to 
be  rescinded,  either  in  whole  or  in  part.  When  suCh  a  result 
is  not  absolutely  inevitable,  and  when  it  would  lead  to  injus- 
tice, it  does  not  take  place.     Whenever  the  law  interferes  with 


*  DeciBion  rendered  Jtme  13th,  1872. 
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the  contract,  it  should  be  held  that  such  interference  will  dis- 
turb the  intentions  of  the  contracting  parties  to  the  least  degree 
practicable." 
Odlin  Ti  Ids.  Co.,  2  Wash.  0.  C.  R,  317. 

Eddy  also,  that  ''  a  continuance,  during  the  progress  oi  a  war, 
of  insurance  on  the  life  of  an  enemy  is  not  inconsistent  with 
the  welfare  of  either  of  the  belligerents." 
HWyardetal.  vs.  The  Mutual  Benefit  Ins.  Co. 

-818. 

§  20.    Life. — Illegal    Stipulations — Forfeiture    of  Policies   by 
War. — The  defendant  was  a  Kfe  insurance  company  incorporated 
by  the  laws  of  New  Jersey,  and  prior  to  the  late  civil  war,  in- 
sured, for  the  benefit  of  the  plaintifiGs,  the  life  of  their  father. 
The  father  and  the  plaintiffs  were,  and  continued  to  be,  citizens 
and  residents  of  Virginia.     The  poUcy  provided  that  in  case  the 
annual  premiums  were  not  paid  on  or  before  the  specified  diiys 
the  company  should  not  be  liable  for  the  payment  of  the  sum  in- 
sured, or  any  partthereof;  that  the  policy  should  cease  and  deter- 
mine, and  that  all  previous  payments  should  be  forfeited.    The 
payment  of  the  annual  premiums  was  intermitted  during  the  civil 
war,  and  the  father  died  during  the  intermission  of  the  payment. 
Eddy  that   ''  a  stipulation  that  the  money  should  be  payable, 
even  though  the  life  insured  should  be  lost  in   a  war  which 
might  arise  between  the  state  of  the  assured  and  the  insurer, 
would  be  clearly  illegal  and  void ;  and  the  consequence  is,  no 
such  provision,  which,  if  present,  would  vitiate  the  whole  agree- 
ment, can  be  understood  to  be  comprehended  in  the  general  ex- 
pressions which  are  in  common  use  in  these  policies.    An  excep- 
tion is  invariably  implied  embracing  every  case  of  a  loss  of  life 
by  any  means,  concerning  which  it  would  be  criminal  or  incom- 
patible with  the  law  or  against  the  pubUc  interest  to  stipulate  or 
bargain."     Hdd,  also,  that  debts  due  from  a  citizen  of  this  coun- 
try to  an  enemy  are  not  liable  to  forfeiture  on  the  breaking  out 
of  hostilities,  except  by  the  action  of  Congress ;  much  less  can  a 
vested  right,  such  as  arises  out  of  the  present  policy,  be  forfeit- 
ed by  the  operation  of  the  war,  for  the  benefit  of  one  of  the  con- 
tracting parties. 

Hillyard  et  al  vs.  The  Mutual  Benefit  Ins.  Co. 

-lis. 
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EVIDENCE.     . 

§  21,  FlHE.  —  Explanation  of  Affidavit, — After  the  loss, 
caused  by  building  a  fire  iu  a  store  after  the  removal  of  the  pipe» 
the  plaintiff  made  an  affidavit,  which  had  been  prepared  by  the 
officers  of  the  company,  setting  out  the  facts  connected  with  the 
loss.  This  paper  was  introduced  in  evidence  on  the  trial  by  the 
company,  to  prove  the  admission  of  the  plaintiff  that  he  had 
not  done  right  in  permitting  the  stove  to  stand  after  the  removal 
of  the  pipe.  Hdd^  that  plaintiff  was  properly  allowed  to  explain 
the  circumstances  under  which  the  affidavit  was  given,  and  to 
state  that  he  did  not  understand  the  purpose  defendant  had  in 
demanding  it,  and  that  he  believed  at  the  time  that  it  was  to  be 
used  for  publication  as  an  advertisement.  "  If  the  language  of  a 
witness,  either  written  or  oral,  is  introduced  to  establish  an  ad- 
mission, he  has  the  privilege  of  giving  his  understanding  of  its 
import — of  stating  its  true  meaning  in  the  connection  as  used 
by  him." 

1  Greenlear8Ev.,.462,  note  1. 

Mickey  V8,  The  Burlington  Ins.  Co. 


INSURABLE    INTEREST. 

§  22.  Fire. — Mortgagor  and  Mortgagee — Practice. — The  amount 
of  the  insurance  was  by  the  terms  of  the  policy  made  payable, 
in  case  of  loss,  to  a  third  party,  who  held  a  mortgage  on  the  pre- 
mises. Heldf  "  that  both  the  mortgagor  and  mortgagee  have  a 
separate  insurable  interest,  has  long  been  held  and  recognized 
by  all  courts,  and  the  law  upon  that  question  is  too  well  settled 
to  be  now  doubted,"  and  that  the  contract  being  with  the  mort- 
gagor, the  legal  title  vested  in  him,  but  it  was  for  the  benefit  oi 
the  mortgagee.  Hence,  the  suit  was  properly  brought  in  the 
name  of  the  assured,  for  the  use  of  the  beneficiary.  Policies  of 
insurance  are  not  assignable  at  common  law,  or  by  any  provision 
of  our  statute,  so  as  to  give  the  assignee  the  right  of  action  in 
his  own  name. 

New  England  F.  and  M.  lua.  Go.  vs.  Wetmore,  32  HL,  221. 

Illinois  Mutual  Fire  Ins.  Co.  vs.  Stanton. 
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•  LIMITATION. 

§  23.  Fire. — 0/  Suit —  Waiver. — The  policy  contained  a  pro- 
vision that  no  suit  should  be  sustained,  unless  brought  within 
six  months  after  the  occurrence  of  the  loss,  and  that  in  case  an 
action  should  be  brought  after  that  time,  "  it  shall  be  taken  and 
deemed  as  conclusive  evidence  against  the  validity  of  such 
claim,  any  statute  of  limitation  to  the  contrary  notwithstanding." 
The  action  was  brought  more  than  six  months  after  the  occur- 
rence of  the  loss.  Hddy  that  the  jury  were  correctly  instructed 
*'  that  if  plaintiff  delayed  bringing  suit  until  after  the  expiration 
of  six  months  in  consequence  of  inducements  held  out  by  de- 
fendant's officers,  causing  him  to  believe  that  the  loss  would  be 
paid  or  adjusted  without  suit,  this  would  operate  to  remove  the 
bar  created  by  the  condition  of  the  policy  requiring  an  action 
thereon  to  be  brought  within  six  months  after  the  loss." 

Grant  vs.  Lexington  F.  &  M.  Ins.  Co.,  5  Ind.,  22. 

Mickey  w.  TJie  Burlington  Ins,  Co. 

-117. 

MUTUAL  COMPANY. 

§  24.  FiBE. — Membership  in — Stock  In^aurance. — The  company 
was  organized  upon  the  mutual  plan.  By  an  amendment  to 
the  charter  of  the  company  it  was  provided  that  the  original 
charter  be  so  amended  that  "  any  party  applying  for  insurance 
for  one  year  or  less  time,  may  pay  a  definite  sum  of  money  for 
wch  insurance,  in  lieu  of  a  premium  note."  The  policy  sued 
on  was  issed  under  this  provision.  J3eW,  that  "  a  party  insur- 
ing under  this  provision  of  the  amended  charter,  does  not  be- 
come a  member  of  the  company,  and  stands  in  no  different  re- 
lation thereto  than  to  any  stock  company,"  and  that  "  the  law, 
nnder  such  circumstances,  would  impose  upon  him  no  higher 
or  greater  duties  than  if  the  insurance  had  been  effected  in  a 
stock  company." 

JtftaoM  Mutual  Fire  Ins.  Co.  vs.  Stanton. 

-lie. 

NEGLIGENCE. 

§  25.  Fire. — Evidence. — The  wife  of  the  insured  took  down 
A  stove-pipe  which  passed  through  a  chamber,  and  placed  a  bed 


Digitized  by  CjOOQIC 


88  Digest  cf  Decisions.  [-Ffe&. 

over  the  hole  in  the  floor,  through  which  it  had  passed.  A  fevr 
days  after  she  caused  a  fire  to  be  built  in  the  stove.  The  result 
was  that  the  fire  was  communioated  to  the  bed  and  the  house 
was  consumed.  Heldy  that  insurances  against  fire  on  land  cover 
losses  occasioned  by  the  mere  fault  and  negligence  of  the  as- 
sured and  his  servants,  unaffected  by  any  fraud  or  design. 

Columbian  Ins.  Go.  vs.  Lawrence,  10  Pet,  507 ;  Hackins  vs.  People's  Mat. 
Ins.  Co.,  11  Foster,  238  ;  8t  John  vs.  Am.  Ins.  Co.,  1  Daer,  371 ;  Hyndset  al. 
v&  Schenectady  Go.  Mut  In&  Go.,  16  Barb.,  119 ;  Qates  vai  Madison  Co. 
Mut  lus.  Go.,  1  Seld.,  469 ;  Gatlin  vs.  Spring&eld  Fire  Ins.  Go.,  1  Sammer  C. 
G.,  434 ;  Matthews  vs.  Howard  Ins.  Go.,  13  Barb.,  234 ;  1  Phillips  on  Ins. , 
2  1,096,  and  authorities  cited. 

Seld,  also,  that  the  testimony  of  the  insured  that  it  was  the 
custom  in  his  house,  in  the  summer  time,  to  take  the  stove  out 
of  the  room,  where  it  was  used,  and  the  testimony  of  his  wife, 
that  it  was  not  intended  or  expected  that  a  fire  would  be  placed 
in  the  stove  after  the  removal  of  the  pipe,  was  properly  admit- 
ted on  the  trial,*  as  it  was  evidence  showing  that  the  fire  re- 
sulted from  negligence  and  not  through  design. 
Mickey  vs.  The  Burlington  Ins.  Co. 

-117. 

POLIGY. 

§  26.  Fire. —  Waiver  (f  Condition  in — Assignment  of. — ^The 
poKcy  provided  that  if  the  property  insured  should  become  ahen- 
ated,  or  the  title  in  any  manner  changed,  the  company  should 
not  be  liable  for  any  loss  or  damage  that  should  happen,  unless 
the  policy  should  have  been  duly  assigned,  by  consent  of  the  di- 
rectors, to  the  actual  owner  or  owners  thereof,  previous  to  the 
loss  and  damage,  and  that  no  poUcy  should  be  deemed  to  have 
been  duly  assigned  "  unless  the  consent  of  the  directors  to  such 
assignment  or  confirmation  is  certified  on  such  poUcy  by  the 
secretary  of  said  company."  Udd^  that  this  provision  ''  was  in- 
serted for  the  benefit  and  protection  of  the  company,  and  no 
reason  is  perceived  why  the  company  may  not  waive  that  con- 
dition, as  well  as  any  other  restriction  on  the  assured,  insert- 
ed in  the  contract  for  their  benefit.  The  cases  are  numerous 
where  persons  have  been  held  to  have  waived  provisions  and 
conditions  inserted  in  contracts  for  their  special  benefit.     Where 
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such  waiver  distinctly  appears,  the  reasonable  rule  of  law  is 
that  the  party  will  be  estopped  from  insisting  on  that  which 
is  inconsistent  with  what  he  has  said  and  done,  that  affects 
the  rights  of  others.  It  is  in  such  cases  that  the  doctrine  of 
estoppels  in  pais  finds  its  just  application."  "  The  same  doc- 
trine has  repeatedly  been  held  by  courts  of  the  highest  authority 
to  apply  to  mutual  insurance  companies,  as  well  as  to  stock 
companies." 

Peck  V8.  New  London  Ins.  Co.,  22  Conn.,  565  ;  Sheldon  ys.  Conn.  Life 
Ins.  Co.,  25  Conn.,  207  ;  Bouton  vs.  The  American  Mui  Life  Ins.  Co.,  25 
Conn.,  543 ;  Wing  vs.  Harvey,  27  Eng.  Law  &  Eq.  R,  140  ;  Buckbee  vs. 
U.  S.  Ins.,  Annuity  &  Trost  Co.,  18  Barb.,  541 ;  Aug.  on  Ins.,  j 343. 

lUinois  Mutual  Fire  Ins,  Co.  vs,  Stantoju 

,  -116 

§  27.   Life. — Avoidance  cf—FravduHemi  Answera  in  Applica- 
Hon— Practice. — The  policy,  which  was  issued  upon  the  applica- 
tion of  the  plaintiff,  the  son  of  the  assured,  provided  that  if  the 
answers  to  the  questions  in  the  application  were  in  any  respect 
false  or  fraudulent,  the  policy  should  be  void.  In  the  appUcation, 
the  plaintiff  stated  that  his  father  was  then  in  good  health,  of 
sound  body  and  mind,  and  that  he  usually  enjoyed  good  health, 
and  that  he  had  not  concealed,  withheld  or  misrepresented  any 
material  circumstance  in  respect  to  the  past  or  present  state  of 
^  health  or  condition.     Among  the  questions  and  answers, 
signed  by  the  plaintiff  and  the  assured,  were  the  following  :  "  Has 
the  party  ever  had  any  of  the  following  diseases  ?"  Among  those 
named  were,  asthma,  disease  of  the  heart,  palpitation  and  spit- 
ting of  blood.    To  this  the  answer  was  :  "  See  surgeon's  report." 
It  was  also  answered  that  he  had  not  and  never  had  a  habitual 
ooagh.  The  examining  physician  stated  that  the  party  had  never 
saffered  from  disease  of  any  kind,  and  that  he  had  no  cough  and 
no  palpitation  of  the  heart.    The  referee  in  the  Supreme  Court 
found  for  the  plaintiff,  and  the  General  Term  granted  a  new  trial 
on  questions  of  fact.     Held,  that  these  questions  of  fact  are  open 
to  review  by  this  court. 

Code,  Section  278. 

Hdd,  also,  that  the  questions  asked  "  were  all  material  ques- 
tions, and  their  concealment  was  just  as  fatal  to  this  contract  as 
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their  denial ;"  that  the  assured  had  spitting  of  blood  and  disease 
of  the  heart  for  months,  before  the  application  ;  that  his  state- 
ment that  he  had  no  family  physician  was  "  a  palpable,  fraadalent 
concealment  of  a  material  fact,"  and  that  it  was  the  duty  of  the 
Supreme  Court  to  set  aside  a  verdict  which  is  against  the  clear 
weight  of  the  evidence.  "  The  order  appealed  from  is  affirmed, 
and  judgment  absolute  ordered  for  the  defendant'* 

S/nilh  vs.  The  jECna  Life  Ins.  Co.* 

Bep'd  Jour'l  p.  11«.  N.  T.  a  A. 

PRACTICE. 

§  28.  Fire. — New  THoL — ^Af ter  the  trial  in  the  court  below, 
at  which  evidence  was  adduced  by  both  parties,  the  jury  in- 
structed by  the  court,  a  verdict  found  for  the  plaintiff,  and  judg- 
ment duly  entered,  all  without  any  exception  being  taken  by  the 
company,  the  defendant,  the  defendant  moved  the  court  to  set 
aside  the  verdict  and  grant  a  new  trial.  The  court  overruled  the 
motion,  and  to  this  the  defendant  excepted,  and  in  the  bill  of  ex- 
ceptions set  out  all  the  evidence  in  the  case.  The  only  point 
made  in  this  court  is  that,  according  to  the  evidence  thus  sot  out, 
the  plaintiff  was  not  entitled  to  recover.  Hdd,  that ''  the  grant- 
ing or  overruling  of  a  motion  for  a  new  trial  in  the  courts  of  the 
United  States,  rests  wholly  in  the  discretion  of  the  court  to 
which  the  motion  is  addressed.  This  is  so  well  settled  that  it  is 
unnecessary  to  remark  further  upon  the  subject." 

Henderson  vs.  Moore,  5  Cr.,  11 ;  Barr  vs.  Gratz's  Heirs,  4  Wheat,  220  ; 
Doswell  vs.  De  La  Lanza,  20  How.,  29  ;  Sohugart  vs.  Allen,  1  Wall,  371. 

The  Home  Lis.  Co.  vs.  Barton. f 

V.  S.  S.  0. 

§  29.  Life. — Action  in  Name  of  Bene/iciary. — The  insur- 
ance was  for  the  benefit  of  the  daughters,  upon  the  life  of  their 
father.  The  person  effecting  their  insurance  was  called,  in  the 
contract,  their  agent  and  trustee,  and  the  poUcy  provided  that  he 
should  pay  the  annual  premiums.  After  the  death  of  the  father, 
suit  was  brought  in  the  name  of  the  daughters  and  their  hus- 
bands.   Held,  that  this  action  was  properly  brought  in  the  name 

«  DociBion  rendered  April  16th,  1873.    To  appear  in  46  N.  T. 
t  Decision  rendered  Blay  6th,  1872. 
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of  the  plaintiffs.  ^  The  general  rale  is  that  the  salt  may  be 
brought  on  these  policies,  when  in  the  form  of  simple  contracts, 
in  the  name  of  the  party  having  the  beneficial  interest.  It  is  true 
that  the  agent,  who  effected  the  insurance,  is  styled  in  it  a  tras- 
tee,  bat  that  does  not  make  him  such,  as  his  powers  and  capaci- 
ties appear  to  be  those  simply  of  an  agent." 

EiUyardetal  vs.  The  Mutual  Benefit  Ins,  Co. 

-118. 

PREMIUM. 

§  30.  Life.— Effect  </  War  -on  Payment  of.— The  defend- 
ant, a  life  insurance  company,  incorporated  by  the  laws  of  New 
Jersey,  issued,  before  the  late  civil  war,  a  policy  for  the  benefit 
of  the  plaintiffs,  upon  the  life  of  their  father.  The  poUcy  pro- 
vided that  in  case  the  annual  premiums  were  not  paid,  on  or  be- 
fore the  days  mentioned  in  the  policy  for  the  payment  thereof, 
the  company  should  not  be  liable  for  the  payment  of  the  sum 
insured,  or  any  part  thereof ;  that  the  policy  should  cease  and 
determine,  and  that  all  previous  payments  should  be  forfeited. 
The  plaintiffs  and  their  father  were,  and  continued  to  be,  citi- 
zens and  residents  of  Virginia.  The  payment  of  the  annual 
premiums  was  intermitted  during  the  continuance  of  the  civil 
v&r,  and  the  father  died  during  such  intermission.  Hdd,  that 
the  defendants,  by  the  interdict  of  their  own  government,  were 
<li8qualified,  during  the  war,  from  receiving  the  premiums,  and 
A  tender  of  the  money  by  the  j)laintiffs  must  of  necessity  have 
been  rejected  by  the  defendants.  They  "  cannot  be  permitted  to 
impate  a  result,  occurring  from  their  own  incapacity,  as  a  breach 
of  agreement  on  the  part  of  the  plaintiffs." 

HUlynrd  ei  aL  vs.  The  Mutual  BeTiefU  Lis.  Co. 

-Iia 

§  31.  JjSFE.— Effect  (f  War  on  Payment  of— Tender  of.— The 
defendants,  a  hfe  insurance  company,  incorporated  by  the 
laws  of  New  Jersey,  issued,  before  the  late  civil  war,  a  policy 
for  the  benefit  of  the  plaintiffs,  upon  the  life  of  their  father.  The 
policy  provided  that  in  case  the  annual  premiunis  were  not  paid 
on  or  before  the  days  mentioned  in  the  policy  for  the  payment 
thereof,  the  company  should  not  be  Uable  for  the  payment  of  the 
sum  insured,  or  any  part  thereof ;  that  the  poUcy  should  cease 
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and  determine,  and  that  all  previous  payments  should  be  for- 
feited. The  plaintiffs  and  their  father  were,  and  continued  to 
be,  citizens  and  residents  of  Virginia.  The  payment  of  the  an- 
nual premiums  was  intermitted  during  the  continuance  of  tho 
eiyil  war,  and  the  father  died  during  such  intermission.  A  tea  - 
der  of  the  premiums  was  made  after  the  close  of  the  war.  Held, 
that "  the  payment  of  these  several  premiums  on  the  contract 
days,  was  excused,  from  the  fact  that  such  payment  was  ren- 
dered impossible  by  the  war." 

The  Manhattan  Life  Ins.  Co.  vs.  Warwick,  20  Grat.,  614  ;*  Bobinson  vs. 
International  L.  A.  Co.,  42  N.  Y.,  54  ;  The  New  York  Life  Ins.  Co.  vs.  Olop- 
ton,  7  Bush,  179. 

Held^  also,  that ''  the  tender  of  these  premiums  was,  in  legal  ef- 
fect, a  compliance  with  the  plaintiffs'  stipulation  in  that  respect." 

HiUyard  et  al  vs.  The  Mutual  Benefit  Ins,  Co. 

-lie. 

§  32.  IsLEE.— Effect  of  War  on  Payment  of.— The  defend- 
ants, a  corporation  created  by  the  laws  of  New  Jersey,  issued, 
before  the  late  civil  war,  a  policy  for  the  benefit  of  the  plain- ^ 
tiffs,  upon  the  life  of  their  father.  The  policy  contained  a  pro- 
vision that,  in  case  the  annual  premiums  were  not  paid  on  or 
before  the  specified  days,  the  company  should  not  be  liable  for 
the  payment  of  the  sum  insured,  or  any  part  thereof ;  that  the 
policy  should  cease  and  determine,  and  that  all  previous  pay- 
ments should  be  forfeited.  The  plaintiffs  and  their  father  were, 
and  continued  to  be,  citizens  and  residents  of  Virginia.  The 
payment  of  the  annual  premiums  was  intermitted  during  the 
civil  war,  and  the  life  insured  terminated  during  the  intermission 
of  payment.  Hddy  that  "  a  war,  either  foreign  or  domestic,  puts 
an  end,  during  its  continuance,  to  all  amicable  intercourse  be- 
tween the  citizens  of  the  respective  belligerent  powers." 

"  All  contracts  made  with  an  enemy  during  war  are  void,  and 
all  payments  of  debts  or  remission  of  funds  under  similar  circum- 
stances, are  illegal  and  forbidden."  Hddj  also,  that  "  by  force  of 
this  nile  the  payment  of  these  premiums,  at  the  stipulated  times, 
became  legally  impossible.     If  they  had  been  tendered,  the  de- 

•  1  Ins.  Law  Joor'l,  115. 
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fendants  could  not,  without  doing  an  unlawful  act,  have  received 
them.   Both  the  payment  and  the  receipt  of  the  moneys  would 
have  been  a  breach  of  duty  and  of  law." 
BiUt/wrddaL  vs.  Tlie  Mutual  BenefU  Ins,  Co. 


-iia. 


PREMIUM  NOTES. 

§  33.  FiBE. — Assessment  on — Evidence — Staiute. — The  premium 
note  specified  that  it  was  given  for  a  policy,  issued  by  the  in- 
surance company,  and  was  to  be  paid  in  such  portions,  and  at 
such  times  as  the  directors  of  the  said  company  might,  agreea- 
bly to  the  general  incorporation  laws  of  the  State,  and  the  by- 
laws of  the  company,  require.    An  assessment  was  made  and 
suit  was  brought  upon  the  note.     The  plaintiff  offered  in  evi- 
dence, and  the  court  admitted,  a  copy  of  a  resolution  passed  by 
the  board  of  directors,  by  which  an  assessment  of  25  per  cent, 
was  levied  on  all  premium  notes  held  by  the  company,  to  dis- 
charge the  indebtedness  of  the  company  up  to  a  certain  date. 
The  resolution  was  duly  certified  to  by  the  president  and  secre- 
^iry  of  the  company,  with  the  seal  of  the  company  affixed.    The 
statute  provided  that  the  premium  notes  "  shall  be  made  payable 
^  part  or  in  whole,  at  any  time  when  the  directors  shall  deem 
the  same  requisite  for  the  payment  of  losses  and  other  expenses 
or  purchases,"  and  empowered  the  board  of  directors  to  make 
^  assessment  or  assessments  as  often  as  they  deem  it  necessary 
to  meet  the  liabilities  of  the  company.    HeLd^  that  under  the  sta- 
tute relating  to  evidence,  thd  certified  copy  of  the  resolution  was 
properly  admitted.     Udd^  also,  that  the  defendant  was  not  lia- 
ble at  the  mere  discretion  of  the  directors.    There  must  have 
been  actual  losses  or  expenses  before  the  defendant  was  liable, 
"Assessments  cannot  be  made  on  these  premium  notes,  imless 
the  necessity  therefor  properly  and  legally  arises.     The  protec- 
tion of  the  party  conditionally  bound,  demands  that  the  other 
party  should  show  the  necessity,  not  by  a  mere  resolution  or  de- 
claration, but  by  proof  that  payment  was  legally  required." 

Thomas  vs.  Whallon,  31  Barb.,  172  ;  American  Ins.  Co.  vs.  Schmidt, 
19  Iowa,  502  ;  Bangs  vs.  Gray,  2  Kern.,  477 ;  Herkimer  Co.  Mut.  Ins. 
Co.  m  Fuller,  14  Eaib.,  373;  In  re  Bangs,  15  Barb.,  264;  Atlantic 
Ins.  Co.  vs.  Fitzpatrick,  2  Gray,  279 ;  Long  Point  Ins.  Co.  vs.  Hough- 
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ton,  6  Gray,  77;  Mirage  ts.  Medbary,  19  N.  Y.,  32;  Bangs  va  Duckixi- 
field,  18  N.  Y..  592 ;  Stow  vs.  Wadley,  8  Johns.,  124  ;  Ferris  vs.  Purdy 
10  Johns.,  a59. 

Pacific  MuL  Lis.  Co.  vs,  Guse,* 

Bep'd  JoQxX  p.  80.  Ho.  S.  C 

WAR. 

§  34.  Life. — Effect  of,  on  continuing  Gontracts — On  Insurance 
Company. — The  defendant  was  an  insurance  company,  incorpor- 
ated by  the  State  of  New  Jersey.  This  company  issued,  be- 
fore the  late  civil  war,  a  policy  for  the  benefit  of  the  plain tiflfs, 
upon  the  life  of  their  father.  The  policy  contained  a  provision 
that  in  case  the  annual  premiums  were  not  paid  on  or  before  the 
specified  days,  the  company  should  not  be  liable  for  the  pay- 
ment of  the  sum  insured,  or  any  part  thereof ;  that  the  policy 
should  cease  and  determine,  and  that  all  previous  payments 
should  be  forfeited.  The  plaintiffs  and  the  father  wore,  and 
continued  to  be,  citizens  and  residents  of  Virginia.  The  pay- 
ment of  the  annual  premiums  was  intermitted  during  the  civil 
war,  and  the  life  insured  terminated  during  the  intermission 
of  payment.  Hdd,  that  a  continuing  contract,  which  has 
been  partially  performed,  and  which  will  remain  in  force  from 
its  own  intrinsic  quality,  without  the  doing  of  anything  by  any 
party  to  it,  is  not  dissolved  by  the  occurrence  of  the  war.  As 
the  payment  of  the  premiums  was  suspended,  the  continuance  of 
the  contract  in  question  was  not  dependent  on  the  doing  of  any 
act  on  the  part  of  the  company  or  the  assured,  and  the  contract 
was  not  annulled.  Heldj  also,  that  if  under  the  incorporation  of 
the  company  the  plaintiffs,  as  holders  of  a  policy,  became  part- 
ners with  the  other  corporators,  the  war  did  not  dissolve  such 
partnership  ;  and  such  dissolution,  even  if  it  took  place,  would 
not  affect  the  obligations  of  the  policy. 

HUlyard  el  al.  vs.  Tlie  Mutual  Benefit  Lis.  Co. 

*  Deddon  reudered  January  Tenn,  1872.    To  appear  in  49  Mo. 
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COURT    OF   APPEALS    OF   NEW  YORK 


-Appedfrom  Oeneral  Term  of  Court  of  Common  Pleas  of  the  City  of 
N^  York. 


SOPHIA  V.  D.  REYNOLDS,  Respondent, 

V8. 

THE  COMMERCE  FIRE  INS.  CX).,  OF  N.  Y,  App't, 

[Continued  firom  January  Nximber,  page  63. j 

At  the  close  of  the  plamtiff's  case,  the  defendant's  counsel  moved 
for  a  dismissal  of  the  complaint,  on  the  ground  that  it  appeared  by 
the  plaintiff's  own  evidence  that  at  the  time  of  the  fire  there  was  a 
change  in  the  use  and  occupation  of  the  premises  insured,  affecting 
and  increasing  the  hsk.  The  court  denied  the  motion,  and  defend- 
ant's counsel  excepted. 

At  the  dose  of  the  case  on  both  sides,  the  court  directed  the  jury 
to  find  a  verdict  upon  the  following  questions,  viz  :  Did  Mr.  Lang, 
the  agent  or  representative  of  the  plaintiff,  say  that  he  thought  that  a 
change  had  occurred  in  the  business  carried  on  in  the  premises,  and 
refer  the  defendant  to  the  Merchants  Insurance  Company  for  inform- 
ation on  that  subject,  at  the  time  the  renewal  was  asked  for  ? 

The  jury  brought  in  a  verdict  answering  the  question  in  the  affirm- 
ative.   Thereupon,  the  court  ordered  judgment,  upon  tlie  verdict,  in 
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favor  of  the  plaintiff,  for  the  sum  of  $300.09,  with  costs,  to  he  ad- 
justed. To  which  order  for  judgment^  the  defendant's  counsel  duly 
excepted. 

Church,  Ch.  J. 

It  is  objected  on  the  part  of  the  appellant,  that  some  of  the  build- 
ings insured,  and  the  two  in  which  the  fire  originated,  were  used  for 
a  purpose  not  permitted  by  the  terms  of  the  poUcy,  and  that  the 
policy  was,  therefore,  void.     Of  the  forty  buildings  insured,  seven 
only  were  injured  by  the  fire,  two  of  which  were  used  for  distillery 
purposes.     After  a  description  of  the  premises,  the  policy  contains, 
in  writing,  the  following  :     **  The  above  premises  are  privileged  to  be 
occupied  as  hide,  fat-melting,  slaughter  and    packing-houses,  and 
stores  and  dwellings,  and  for  other  extra  hazardous  purposes."    An- 
nexed to  the  policy  is  a  classification  of  hazards.     In  the  second 
class  are  defined  "  hazardous  No.  2,"  "  extra  hazardous  No.  2,"  "  extra 
hazardous  No.  3,"  and  "  specially  hazardous."    The  occupations  spe- 
cifically privileged,  such  as,  "  hide,  fat-melting,  slaughter  and  packing- 
houses," do  not  fall  within  any  definition  of  "  extra  hazardous,"  but 
do  come  within  that  of  specially  hazardous,  and  distilleries  belong  to 
the  same  class. 

In  Pindar  vs.  The  Continental  Ina  Co.,  38  N.  Y.,  366,  it  was  held 
that  the  meaning  of  the  terms  "  hazardous  "  and  "  not  hazardous  "  is 
to  be  determined  by  the  definition  of  those  terms  contained  in  the 
conditions  of  the  policy,  and  did  not  include  "  extra  hazardous  "  or 
"  specially  hazardous  "  articles,  and  consequently  that  the  keeping  of 
turpentine,  being  an  article  defined  as  "extra  hazardous,"  was  a 
violation  of  the  terms  of  the  policy,  and  prevented  a  recovery.  It 
was  not  decided,  in  that  case,  that  these  terms  had  any  such  technical 
or  fixed  meaning,  that  their  signification  might  not  be  modified  or 
varied  in  a  given  case,  by  a  reasonable  construction  of  stipulations 
inserted  by  the  underwriters,  at  the  time  of  issuing  the  poHcy.  The 
same  case  came  before  this  court  recently,  and  the  above  decision  was 
followed  upon  the  express  ground  that  the  definition  of  these  terms 
in  the  policy  was  controlling,  which,  of  course,  would  not  affect  modi- 
fications by  other  stipulations.     See  Opinion,  by  Rapallo,  J.  * 

It  is  an  elementary  rule,  that  where  there  is  an  inconsistency  in  the 
written  portion  of  a  policy,  and,  indeed,  of  any  contract,  the  written     - 
is  to  be  prefeiTed  to  the  printed,  as  the  attention  of  the  parties  is 

*  1  Tub.  Law  Jour'l,  827. 
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sappoeed  to  be  more  directly  drawn  to  such  parts  as  are  written  than 
to  the  printed,  which  axe  used  in  all  casea  2  Par.  on  Contracts,  516  ; 
1  Arnould  on  Ins.,  80. 

The  privileged  uses  specified  are  *'  specially  hazardous,"  as  defined 
in  the  classifcation  of  hazards,  annexed  to  the  poHcy.  They  are  not 
enumerated,  but  are  included  in  the  general  words  of  "  all  workshops, 
mannfacturing  establishments,  trades  and  mills  not  above  enumerated 
as  hazardous  or  extra  hazai'dous."  The  words  in  the  policy,  ''or 
other  extra  hazardous  purposes,"  must  be  taken  to  mean  purposes  of 
the  same  class  as  those  before  specified,  and  the  term  "  extra  hazard- 
ous "  must  yield  to  the  specifications  accordingly. 

If  the  language  had  been,  *'  and  other  like  purposes,"  the  right  of 
the  plaintiff  to  use  the  premises  for  any  purpose  enumerated  as  spe- 
cially hazardous,  would  have  been  unquestioned.  No  other  construc- 
tion conld  have  been  given.  The  language  used  is  certainly  capable 
of  the  same  construction,  and  such  is  the  construction  which  persons 
receiving  a  policy  would  ordinarily  put  upon  it  It  is  the  same  as 
though  every  occupation  enumerated  as  specially  hazardous  had  been 
specified,  and  then  the  general  words,  "  and  other  extra  hazardous 
pniposes,"  used.  In  such  a  case,  it  is  clear  that  the  term  "  extra 
hazardous  **  would  be  construed  with  reference  to  the  specifications 
preceding  them,  upon  the  principle  that  general  words  yield  to  par- 
ticular recitals.  2  Par.  on  Contracts,  501,  note  u.  I  think  this  prin- 
ciple appUes  to  this  poHcy,  and  that  the  plaintiff  had  a  right  to  use 
the  premises  for  any  specially  hazardous  purpose.  Insurance  com- 
panies are  not  restricted  in  the  right  to  insert  such  terms  and  condi- 
tions in  their  poUcies  as  they  see  fit,  and  it  is  the  duty  of  courts  to 
construe  them  according  to  established  legal  principles.  If  persons 
receiving  policies  neglect  to  examine  these  conditions,  they  must  take 
the  consequences.  But  legal  principles  and  public  policy  demand 
that  equivocal  language,  especially  if  calculated  to  mislead  the  as- 
sured, shall  be  construed  most  strongly  against  those  using  the  lan- 
guage, and  issuing  the  policie& 

It  is  a  general  rule  that  in  cases  of  doubt,  arising  from  the  ambi- 
guity of  the  language,  the  construction  is  to  be  favorable  to  the  gran- 
tee. [Cocheco  MTg  Co.  vs.  Whittier,]  10  N.  H.,  305.  Chancellor 
£ent  says,  the  true  principle  is,  "  to  give  the  contract  the  sense  in 
which  the  person  making  the  promise  believed  the  otlier  party  to  have 
accepted  it,  if  he  in  fact  did  so  understand  and  accept  it,"  and  this, 
of  course,  must  be  determined  by  the  language  used,  and  the  sur- 
rounding circumstances.     2  Kent's  Com.,  557 .     The  words,  "  other 
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extra  hazardous  purposes,"  would  naturally  be  understood  to  include 
other  like  purposes,  and  we  must  presume  that  both  parties  so  under- 
stood it 

The  special  finding  of  fact,  bj  the  jury,  has  an  important  bearing^ 
upon  the  qdbstion.  That  finding  is,  that  the  plaintifiTs  agent  informed 
the  company,  at  the  time  the  renewal  or  new  policy  was  applied   f or^ 
that  he  thought  that  a  change  had  occurred  in  the  business  carried 
on  in  the  premises,  and  referred  them  to  the  Merchants  Insurance 
Company  for  information  on  that  subject.    The  Merchants  Insurance 
Company  had,  it  seems,  recently  insured  the  property,  and  caused   a 
survey  to  be  made,  and  if  the  defendant  had  made  the  inquiry,   it 
would  have  led  to  a  knowledge  of  the  real  facts.     The  statement   of 
the  agent,  therefore,  that  he  thought  a  change  of  business  had  taken 
place,  and  a  reference  to  where  the  fact  could  be  ascertained,  was 
equally  effective  as  a  notice  of  the  very  change  that  had  been  made. 
In  such  a  case,  whatever  is  notice  enough  to  excite  attention,  and  pat 
a  party  upon  his  guard,  and  call  for  inquiry,  is  notice  of  eveiything* 
to  which  such  inquiry  might  have  led.     When  a  person  has  sufficient 
information  to  lead  him  to  a  fact,  he  shall  be  deemed  conversant 
with  it     2  Kent's  Com.,  630,  note  1 ;  [Kennedy  vs.  Green,]  3  MyL 
and  Keen,  719. 

It  is  unnecessary,  however,  to  go  beyond  actual  notice  that  a  change 
had  taken  place,  which  the  finding  established.  This  knowledge  is  a 
circumstance  proper  to  be  considered  in  determining  the  intention  of 
the  defendant  in  the  language  employed,  and  it  does  not  conflict  with 
the  rule,  that  parol  evidence  is  inadmissible  to  vary  the  terms  of 
written  instruments.  We  may  resort  to  surrounding  circumstances, 
in  all  cases  of  doubtful  construction,  and  patent  ambiguity.  If  the 
words  are  clear  and  unambiguous,  a  contrary  intention,  derived  from 
outside  circumstances,  is  of  no  avail  A  new  contract  cannot  be  made 
by  showing  that  the  intention  was  to  make  one  different  from  that 
expressed.  But  to  ascertain  what  the  contract  is,  in  case  of  ambigu- 
ous language,  a  resort  may  be  had  to  the  circumstances  siurounding 
the  author  at  the  time.  So,  his  knowledge  or  ignorance  of  certain 
facts,  are  competent  to  determine  what  he  meant  by  the  language 
used.  As,  in  a  devise  to  Mary  B.,  for  life,  with  remainder  to  her 
three  daughters,  Mary,  Elizabeth,  and  Ann.  At  the  date  of  the  will, 
Mary  B.  had  two  legitimate  daughters,  Mary  and  Ann,  Hving,  and 
one  illegitimate,  named  Elizabeth.  It  was  held  that  evidence  was 
admissible  to  show  that  Mary  B.  formerly  had  a  legitimate  daughter, 
named  Elizabeth,  who  died  some  vonrs  before  the  date  of  the  will,  and 
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that  the  testator  did  not  know  of  her  death,  or  of  the  birth  of  an  ille- 
gitimate daughter.  [Doe  vs.  Beynon,]  12  Ad.  &  Ell.,  431.  So,  where 
a  testator  devised  a  farm  in  A ,  in  possession  of  T.  H.,  to  T.  R.,  and 
hfi  had  two  farms  in  A.,  in  possession  of  T.  H.,  it  was  held  that  if 
one  of  the  farms  was  subject  to  a  trust,  or  if  the  testator  supposed  it 
yn&f  and  treated  it  as  such,  the  other  farm  would  pass  by  the  devise, 
as  he  was  presumed  to  have  intended  the  farm  devised  for  the  personal 
use  of  T.  R     [Blundell  vs.  Gladstone,]  12  Eng.  Law  and  Eq.,  52. 

Mr.  Parsons,  in  his  work  on  Contracts,  lays  down  the  rule  in  such 
cases  as  follows  :  "  If  the  meaning  of  the  instrument,  by  itself,  is 
affected  with  uncertainty,  the  intention  of  the  parties  may  be  ascer- 
tained by  extrinsic  testimony,  and  this  intention  will  be  taken  as  the 
meaning  of  the  parties  expressed  in  the  instrument,  if  it  be  a  meaning 
which  may  be  distinctly  derived  from  a  fair  and  rational  interpretation 
of  the  words  actually  used." 

This  intention,  however,  it  should  be  observed,  is  to  be  ascertained, 
except  in  cases  of  latent  ambiguity,  by  a  development  of  the  circum- 
stances under  which  the  instrument  was  made.  Mere  declarations  are 
not  admissible  for  the  purpose.  But  the  knowledge  of  facts  by  the 
party  is  competent ;  and  notice  that  a  change  had  been  made,  is  as 
pot^t  upon  the  question  of  '*  intention,"  as  if  the  defendant  knew 
that  these  buildings  were  actually  used  as  distillehea  I  think  they 
ure  chargeable  with  that  knowledge  ;  but  they  certainly  knew  that  a 
change  had  taken  place. 

We  are  to  place  ourselves,  as  nearly  as  may  be,  in  the  position  of 
the  author  of  the  instrument,  and  consider  the  facts  surrounding  him, 
vith  his  knowledge  or  ignorance  of  facts,  and  with  his  belief  of  the 
existence  or  non-existence  of  certain  facts,  and,  in  that  position,  we 
may  often  see  clearly  the  meaning  of  language,  which,  without  these 
aids,  would  be  unintelhgible  or  doubtful. 

The  old  policy,  which  had  expired,  contained  the  same  language  as 
this  one,  permitting,  specially,  several  specially  hazardous  uses ; 
and  with  a  knowledge  that  a  change  had  taken  place  in  the  use  of 
some  of  them,  we  must  presume  an  intention,  on  the  part  of  the  de- 
fendant, to  provide  for  them  in  this  policy ;  and  as  those  uses  ex- 
pressly permitted,  belonged  to  the  highest  grade  of  hazards,  and  the 
hmgnage  employed  is  capable  of  a  construction  permitting  all  other 
like  uses,  we  are  bound  to  presume  that  the  defendant  intended  such 
a  construction  ;  otherwise  it  must  have  acted  in  bad  faith,  which  is 
never  presumed.  "We  are  to  suppose,  if  the  language  will  permit  it, 
that  the  defendant  intended  to  protect  the  property  of  the  assured 
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i^cording  to  the  change  which  it  knew  had  taken  place.  The  distinc- 
tion between  this  and  the  Pindar  case  is,  that  in  that  case  the  lan- 
guage was  held  to  be  unambiguous,  and,  although  the  policy  T^as 
claimed  to  be  different  from  that  called  for,  yet,  having  been  issuecl, 
delivered  and  accepted,  and  sued  upon,  the  assured  was  bound  by  its 
terms,  and  that  extrinsic  evidence  of  circumstances,  or  otherwise, 
was  incompetent  to  change  it. 

Such  is  the  estabUshed  law,  but  it  does  not  apply  to  a  case  where 
the  language  is  capable  of  different  constructions.  The  defendant 
was  defeated  upon  the  issue  of  fact  made  in  the  court  below,  and  that 
finding  is  conclusive  upon  this  court,  whether  right  or  wrong,  and  the 
effect  of  it,  upon  what  the  defendant  intended  by  the  language  used, 
is  adverse  to  the  construction  put  upon  it  by  it 

This  construction  of  the  contract  renders  the  testimony  offered, 
that  distilleries  are  more  hazardous  than  the  establishments  specified, 
immaterial.  The  assured  having  the  right  to  use  the  premises  for 
any  specially  hazardous  purpose,  it  was  not  competent  to  prove  any 
distinction  of  hazards  in  these  premises. 

In  the  Pindar  case,  supra,  it  would  have  been  incompetent  to  show 
that  turpentine  was  not  more  hazardous  than  some  of  the  articles 
enumerated  as  hazardous,  simply  because,  by  the  terms  of  the  policy, 
that  article  was  fixed  at  a  higher  grade  of  hazard,  by  being  defined  as 
extra  hazardous. 

The  defendant  is  precluded  from  claiming  any  breach  of  warranty, 
or  fraudulent  representation,  in  the  application  upon  which  this  or 
the  first  policy  was  issued.  The  first  policy  was  issued  upon  the  sur- 
vey of  an  agent  of  the  Standard  Insurance  Company,  and  not  upon 
any  representation  of  the  plaintiff  or  her  agent ;  and  the  survey  was, 
in  all  respects,  correct  18  N.  Y.,  552  ;  [Rowley  vs.  The  Empire  Ins. 
Co.,]  3  Keyes,  557. 

This  finding  takes  away  all  ground  of  complaint  of  fraud  or  unfair- 
ness, on  the  part  of  the  assured  ;  and,  as  the  rigid  construction  claimed 
by  the  defendant  cannot  be  sustained,  the  judgment  must  be  affirmed, 
with  costs. 

Allen,  Peckham,  and  Rapallo,  JJ.,  for  aiffirmance,  on  the  ground 
first  stated  in  opinion.     Grover  and  Folger  not  voting. 

Judgment  afiirmed. 
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SUPEEME  COURT  OF  INDIANA. 

HAT  TERM,    1872. 


Appeal  from  Vanderburgh  Circuit  Court. 


THE  MUTUAL  BENEFIT  LIFE  INS.  CO.,  Appellant, 

KATI  A.  MILLER,  Adm'x,  of  HERMAN  A.  MILLER, 
Dec'd,  Appellee.* 

The  policy  provided  that  if  the  declaration  made  by  or  for  the  assured  should-  be 
foimd  in  any  respect  nntrue,  the  policy  should  be  null  and  Toid.  It  was  stipu- 
lated in  the  declaration,  sigpaed  by  the  assured  at  the  time  of  application  for 
insurance,  that  the  answers  of  hunself,  his  physician,  and  his  fnend,  should 
be  the  basia  of  the  contract 

In  the  particulars  given  of  himself,  in  answer  to  questions  asked,  the  assured 
stated  that  he  ha^  not  since  childhood  had  spitting  of  blood  or  consumption  ; 
that  he  had  not  had  any  sickness  within  the  last  ten  years  except  scarlet  fever, 
and  that  he  had  not  then  any  disease  or  disorder. 

For  the  errors  occurring  on  the  trial  we  must  look  to  the  reasons  assigned  in  the 
motion  for  a  new  trial  and  not  to  the  assi^ment  of  errors  except  so  far  as  it 
alleges  the  improper  overruling  of  that  motion. 

The  evidence  showed  that  prior  to  the  issuing  of  the  policy  the  deceased  had  had 
spitting  of  blood  and  that  he  then  had  consumption  ;  that  he  knew  he  had  had 
spitting  of  blood  and  had  sufficient  reason  to  believe  that  he  then  had  con- 
sumption. 

The  pohcy,  the  declaration,  and  the  particulars  stated  in  the  application,  must  be 
regarded  as  one  instrument 

A  covenant  or  agreement  to  become  a  warranty  need  not  appear  on  the  face  of  the 
policy,  bat  may  be  on  a  paper  referred  to  in  and  made  a  part  of  the  policy. 

If  the  assured  had  had  spitting  of  blood,  prior  to  the  time  when  he  effected  the 
insmance,  he  was  bound  to  state  the  faict  in  the  particulars  of  himself  given  in 
answer  to  the  questions  propounded  to  him. 

The  iact  that  he  was  examined  by  a  surgeon,  employed  for  that  purpose  by  the 
compauy,  was  no  excuse  for  his  not  having  done  so. 

b  this  case  the  answers  must  be  held  to  be  warranties  on  the  part  of  the  appli- 
cant, that  the  facts  were  as  stated  by  him. 

The  application  when  forming  port  of  the  policy  amounts  to  a  condition  or  war- 
zaoty,  which  must  be  strictly  true  or  complied  with,  and  upon  the  truth  of 

•  Dedaton  rendered  Hay  Slut,  187X 
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which,  whether  a  misstatement  be  uuintentional  or  not,  the  whole  instroznent 
depends. 

A  warranty  may  be  of  the  existence  or  non-existence  of  some  fact  when  it  is  in  tlio 
nature  of  a  precedent  condition,  or  it  may  be  promissory,  as  where  the  insured 
undertakes  to  perform  or  abstain  from  some  act  in  the  future  when  it  is  in  tiie 
nature  of  a  condition  subsequent 

A  representation  differs  fitjm  a  warranty,  for  while  the  latter  must  be  true,  the  for^ 
mer  need  only  be  substantially  true — true  so  far  as  the  representation  was  ma- 
terial to  the  risk. 

A  fact  iR  to  be  deemed  material  if  a  knowledge  of  it  would  have  induced  the  in- 
surer to  have  refused  the  risk  or  to  have  charged  a  higher  rate  of  premium  fox 
taking  it 

Whether  the  case  is  to  be  regarded  as  one  depending  on  the  warranty  or  on  the 
misrepresentations,  alleged  in  the  second  paragraph  of  the  answer,  it  w^B 
wrongly  decided. 

The  counsel  for  plaintiff  on  the  trial  openly  requested  the  judge  to  give  his  instruc- 
tions to  the  jury  in  writing,  and  afterwards,  when  it  was  -too  late  for  the  defend- 
ant to  make  the  demand  on  her  own  behalf,  withdrew  his  request    This  was 
.    nu  cause  for  reversal  of  the  judgment  for  the  plaintiff. 

Blythe  Hynes /or  Appellant, 

C.  Denby  and  D.  B-  Kumleb  for  Appellee. 

Downey,  J. 

This  was  an  action  by  the  appellee  as  administratrix  of  the  estate 
of  Herman  A.  Miller,  deceased,  against  the  appellant  on  a  policy  of 
insurance  upon  the  life  of  the  deceased.  It  was  provided  in  the  pol- 
icy that  if  the  declaration  made  by  or  for  the  assured  of  even  date 
with  the  policy,  and  upon  the  faith  of  which  the  agreement  was  made, 
should  be  found  in  any  respect  untrue,  then  in  such  case  the  poHcy 
should  be  null  and  void.  It  was  stipulated  in  the  declaration  made 
and  required  by  the  deceased  at  the  time  of  his  apphcation  for  insur- 
ance, that  the  answers  of  himself,  his  physician,  and  his  friend, 
should  be  the  basis  of  the  contract.  In  the  particulars  given  of  him- 
self, the  following  questions  and  answers  occurred  : 

10.  "  Has  the  party  had  since  childhood  disease  of  the  he&rt,  rup- 
ture, fits,  dropsy,  liver  complaint,  bilious  coUc,  rheumatism,  gout,  ha- 
bitual cough,  bronchitis,  asthma,  spitting  of  blood,  consumption,  par- 
alysis, apoplexy,  insanity,  fistula,  ulcers,  or  disease  of  the  kidneys  oz 
bladder,  and  which  ?"        "  No." 

11.  "  Has  the  party  had  any  sickness  within  the  last  tea  years  ;  if 
BO,  what  ?**     "  Yes,  scarlet  fever  eight  years  ago." 

12.  VH lis  the  party  now  any  disease  or  disorder;  if  so,  what?" 
"No." 

The  first  paragraph  of  the  answer  alleges  that  the  answer  to  the 
tenth  question  was  false  in  this,  that  before  the  time  at  which  said 
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answer  was  made,  the  said  Herman  A.  Miller  had  bad  spitting  of 
VAood  ;  and  had  had  and  then  had  consumption  ;  and  that  the  an- 
swer to  question  eleven  was  false  in  this,  that  prior  to  the  time  at 
\7bich  said  answer  was  made,  said  Miller  had  had  sickness  other  than 
scarlet  fever  eight  years  before  ;  to  wit,  bleeding  of  the  lungs  ;  and 
that  the  answer  of  said  Miller  to  the  question  numbered  twelve  was 
false  and  untrue  in  this,  that  at  the  time  when  said  answer  was  made 
<.he  said  Miller  had  conaomption  of  the  lungs. 

The  second  paragraph  of  the  answer  alleges  that  the  execution  and 
deliveiy  of  the  said  policy  of  insurance  was  obtained  by  the  fraud 
and  misrepresentation  of  said  Miller  in  this,  that  he  pretended  and 
represented  to  the  defendant  at  the  time  when  he  applied  to  the  de- 
fendant to  moke  and  deliver  to  him  the  said  policy  of  insurance,  that 
be  never  had,  since  childhood,  had  spitting  of  blood,  whereas  in  truth 
and  in  fact  he  had  had  spitting  of  blood  within  one  year  prior  to 
said  application  ;  and  that  he  had  had  no  sickness  within  the  past 
ten  jeai-s  other  than  scarlet  fever,  whereas  in  truth  and  in  fact  he  had 
liad  within  the  past  one  year  bronchitis  and  bleeding  of  the  lungs  ; 
and  that  he  then  had  no  disease,  whereas  in  truth  he  then  had  the 
disease  known  as  consumption  ;  and  that  he  had  not  had  any  medical 
attendant  for  the  past  seven  years,  when  he  had  been  attended  by  at 
least  two  physicians  within  the  past  seven  years,  all  of  which  repre- 
sentations the  said  Miller  well  knew  to  be  false. 

Issne  was  formed  by  a  general  denial  of  the  paragraphs  of  the 
answer.    There  was  a  trial  by  a  jury,  and  general  verdict  for  the  • 
plaintiff  and  also  certain  special  findings. 

The  defendant  moved  the  court  for  a  new  trial  because  : 

1.  The  verdict  was  contrary  to  law. 

2.  It  was  contrary  to  the  evidence. 

3.  It  was  not  sustained  by  sufficient  evidence. 

4.  Because  error  of  law  occurred  at  the  trial  of  the  cause,  which 
was  excepted  to  at  the  time  by  the  defendant,  in  this,  that  the  court, 
in  giving  instructions  to  the  jury,  gave  instructions  contrary  to  law. 

5.  Because  of  error  of  law  occurring  at  the  trial  of  the  said  cause, 
which  was  excepted  to  at  the  time  by  defendant,  in  this,  that  the 
court  refused  to  give  to  the  jury  instructions  asked  for  by  the  defend- 
ant, which  said  instructions  were  according  to  law. 

6.  Because  the  defendant  and  her  [its]  counsel  were  siirpr^sed  at 
the  withdrawal  by  the  counsel  for  the  plaintiff  of  his  demand  for 
wtitten  instructions,  after  he  had  notified  the  court  and  defendant's 
counsel  that  he  made  such  a  demand,  such  withdrawal  having  been 
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made  withoat  notice  to  the  defeadaut  or  her  [its]  counsel  and  .a 
knowledge  of  which  did  not  come  to  defendant  or  her  [its]  counsel 
until  too  late  to  make  such  a  demand  on  their  own  beh  ilf. 

7.  ^Misconduct  of  the  counsel  for  plaintiff  in  withdrawing  his  de- 
mand for  written  instructions  after  public  notice  of  such  demand, 
without  notifying  the  defendant  or  her  [its]  counsel  of  such  witii- 
drawal.  This  motion  was  overruled  by  the  court,  and  final  judgment 
rendered,  on  the  verdict  of  the  jury,  for  the  plaintiff. 

The  errors  assigned  are  :  1.  That  the  court  erred  in  giving  to  tlie 
jury  the  instructions  set  out  in  the  record. 

2.  The  court  erred  in  refusing  at  the  request  of  the  defendant  to 
give  the  instructions  asked  for  by  appellant  and  which  are  set  out  in 
the  record  and  numbered  1,  2,  3,  4,  5,  6,  7,  and  8. 

3.  The  court  erred  in  overruling  the  motion  of  appellant  to  set 
aside  the  verdict  of  the  jury  and  grant  her  [it]  a  new  trial  herein. 

4.  The  court  erred  in  rendering  the  judgment  against  appellant 
which  is  set  out  in  the  record.  For  the  errors  occurring  during  the 
trial  we  must  look  to  the  reasons  assigned  in  the  motion  for  a  new- 
trial  and  not  to  the  assignment  of  errors,  except  so  far  as  it  alleges 
the  improper  overruling  of  that  motion.  The  first  and  second  as- 
signments of  error  must  therefore  be  disregarded  by  us.  The  fourth 
alleged  error  has  nothing  on  which  to  rest  If  the  motion  for  a  new 
trial  was  properly  overailed  the  judgment  followed  as  of  course. 

We  shall  then  proceed  to  examine  the  reasons  which  are  assigned 
for  a  new  trial  Nothing  is  urged  under  the  first  reason  for  a  new 
trial,  that  is,  that  the  verdict  was  contrary  to  law.  The  second  and 
third  reasons  are  that  the  evidence  was  not  sufficient  to  justify  the 
finding  of  the  jury. 

The  policy  was  made  qu  the  3rd  day  of  September,  1869.  It  be- 
came material  to  know  among  other  things  whether  the  deceased  be- 
fore that  time  had  had  or  then  had  spitting  of  blood,  or  hemorrhage 
fi'om  the  lungs,  or  not,  or  whether  he  then  had  consumption  or  not^ 
and  whether  he  had  any  disease. 

John  Easch  testified  that  the  deceased  was  employed  in  his  store 
on  the  Ist  day  of  July,  1869,  and  remained  there  for  sixteen  or 
seventeen  days,  when  he  left  on  account  of  bad  health  ;  that  during 
that  time  he  had  bleeding  of  the  lungs,  several  times  very  badly  ; 
that  he  often  spit  up  more  than  a  tumbler  full  of  blood.  That  at 
one  time  while  he  was  there  they  thought  he  was  going  to  die,  and 
he  went  after  Dr.  Ehrman  and  brought  him  to  the  store  to  see  Miller. 
Tliat  Miller  told  him,  after  he  left  his  employment,  that  he  was  going 
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to  get  his  life  insured  in  order  to  get  the  money  on  the  policy.  That 
he  had  been  to  see  Dr.  Sheller,  and  that  the  doctor  told  him  that  the 
bleeding  came  from  his  lungs.  Dr.  H.  M.  Harney  testified  that  the 
deceased  came  to  his  office  in  the  early  part  of  July,  1869,  to  consult 
him  ;  that  the  deceased  told  him  that  he  had  had  hemorrhage  ;  that 
he  examined  him  and  found  that  he  had  tubercles  upon  one  of  his 
lungs,  be  did  not  remember  which.  He  told  the  deceased  that  he 
had  incipient  consumption,  and  that  he  must  change  his  employment 
and  live  more  in  the  open  air.  That  the  deceased  came  to  see 
him  a  second  time  during  the  same  month,  and  told  him  that  he  had 
had  another  hemorrhage.  That  he  told  the  deceased  that  hemor- 
rhage was  rather  a  favorable  symptom  than  otherwise,  because  the 
bleeding  carried  away  with  it  the  foreign  matter  that  was  in  his 
hmga  Thinks  he  told  him  that  there  was  nothing  serious  the  matter 
with  bin),  though  he  told  him  at  the  time  that  he  had  incipient  con- 
Bomption.  He  knew  this  to  be  so  from  a  careful  examination  of  his 
liugB,  and  from  what  the  deceased  told  him  of  his  hemorrhages. 

John  Meyer  testified  that  when  the  deceased  came  to  Basch's  store 
he  was  not  sick,  that  he  knew  of,  but  after  he  had  been  there  a  little 
whDe  he  commenced  spitting  blood.  Saw  him  spitting  blood  at  the 
store  fonr  or  five  times  ;  saw  him  spitting  blood  shortly  after  he  was 
insured.  The  deceased  staid  at  Basch's  store  after  he  was  insured  ; 
Bometimes  worked  at  the  books,  and  sometimes  sold  shoes. 

Dr.  Ehrman  testified  that  Basch  came  for  him  to  go  to  see  IVIiller. 
He  went,  and  found  Miller  suffering  from  hemorrhage  of  the  lungs, 
and  saw  him  spitting  blood.  It  came  from  the  lungs,  and  in  consider- 
able quantities.  Does  not  remember  the  time.  It  was  at  Basch's 
store ;  thinks  it  was  the  last  spring. 

Dr.  Sheller  testified  that  he  was  the  attending  physician  of  Miller 
from  August  Gth,  1869,  to  the  18th  of  November,  following.  The  first 
time  he  was  caUed  to  see  him  was  at  the  house  of  Christian  Georges, 
on  the  6th  of  August,  1869.  He  had  a  hemorrhage  of  the  lungs  ; 
aaw  him  spit  up  the  blood,  and  knew  it  came  from  the  lungs.  He 
made  a  close  examination  of  him  at  that  time.  He  then  had  con- 
somption,  and  he  attended  him  for  it  up  to  the  18th  of  November, 
1869.  When  he  first  saw  him,  he  told  him  he  was  in  a  very  danger- 
ous condition.  The  defendant  also  gave  in  evidence,  the  declaration 
and  the  particulars  of  himself,  signed  by  the  deceased,  containing  the 
questions  10, 11,  and  12,  and  the  answers  thereto,  referred  to  in  the 
pleadings,  and  also  a  statement  by  the  deceased,  that  he  had  not  had 
any  medical  attendance  for  the  last  seven  years  previous  thereto.  The 
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deceased  died  April  2ad,  1870,  of  disease  of  the  lungs.  There 
other  evidence  for  the  defendant,  and  also  evidence  for  the  plaintifi^ 
but  it  is  not  necessary  to  set  it  oat,  as  it  did  not  materially  contradict 
that  which  we  have  stated.  We  think,  from  the  evidence,  that  tlie 
jury  should  have  found  that  prior  to  the  issuing  of  the  poUcy  the  de- 
ceased had  had  spitting  of  blood,  and  that  he  then  had  consumpiioii  ; 
that  he  knew  he  had  had  spitting  of  blood,  and  had  sufficient  reason 
to  beUeve  that  he  then  had  consumption.  The  singular  charge 
given  by  the  court,  to  which  an  exception  was  taken,  was  as  fol- 
lows : 

''  The  jury  must  treat  this  case  just  as  if  it  was  between  two  indivi- 
duals, the  corporation  being  entitled  to  precisely  the  same  rights  as 
though  it  were  a  natural  person.    In  the  consideration  of  the  ques- 
tions put  to  Miller  by  the  company,  the  jury  are  to  interpret  the  lan- 
guage by  the  usual  and  ordinary  meaning  attached  to  the  words. 
These  questions  and  answers  are  contained  in  an  instrument  which  J 
hold  in  my  hand.     Now  in  his  declaration  the  party  says  he  is  twen- 
ty-two years  of  age.     Will  anybody  pretend  that  if  he  had  made  a 
mistake  of  one  day,  that  it  would  make  the  poUcy  void?    They  ask 
him  if  he  had  ever  resided  abroad,  and  if  so,  whether  he  was  affect- 
ed with  any  of  the  diseases  peculiar  to  the  climate.     No  ordinary 
man  would  know  what  diseases  were  peculiar  to  any  given  chmate. 
In  question  number  ten  they  ask  him  if  he  ever  had  since  childhood 
a  long  Hst  of  complaints  with  hard  names.     In  the  first  place,  how 
are  you  going  to  tell  when  childhood  ended.     One  of  the  diseases 
mentioned  is  rheumatism.    Nobody  knows,  except  a  physician  or  sur- 
geon, what  that  is,  and  no  two  doctors  agree  about  it.     They  tell  me 
I  have  rheumatism  when  I  know  I  have  not     There  is  not  one  man 
in  a  thousand  in  this  country  that  ever  saw  a  case  of  gout     As  to 
bronchitis,  there  is  not  one  of  you  that  knew  what  that  disease  is 
until  I  made  the  doctors  explain  it ;  perhaps  some  of  you  know 
what  asthma  is.      Consumption  is  a  term  that  we  all  understand 
to  mean  a  disease  of  the  lungs.     Here  is  mentioned  a  disease  called 
fistula.     Most  people  would  take  that  to  mean  such  a  disease  as 
horses  have,  which  almost  always  affects  them  about  the  shoulders, 
but  I  suppose  they  mean  here  what  is  called  JintiUa  in  ano.     Ques- 
tion eleven  is,  has  the  party  had  any  sickness  within  the  past  ten 
years  ?    There  is  no  man  that  has  not  been  sick  some  time  in  his 
life.     I  am  sick  now.     The  party  can  only  be  required .  to  answer  as 
to  sickness  that  was  of  such  a  character  as  to  increase  the  risk  upon 
his  life  beyond  what  it  would  be  upon  the  life  of  a  man  in  ordinary 
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good  health.  If  he  had  had  a  slight  sickness  at  some  time  dar- 
ing the  last  ten  years,  a  negative  answer  would  not  ha  so  untrue 
and  fraudolent  as  to  avoid  the  policy." 

"  Question  seventeen,  in  which  Miller  is  asked  for  the  name  of  his 
usual  medical  attendant,  most  be  taken  to  mean  a  physician  who 
has  attended  him  in  frequent  sickness,  and  cannot  be  taken  to  mean 
.  one  who  has  attended  him  only  once  or  twice  ;  and  if  he  had  two  or 
three  physicians  to  prescribe  for  him  in  occasional  sickness,  he  can« 
not  be  said  to  have  a  usual  medical  attendant" 

"  The  certificate  of  Miller  that  he  had  had  no  medical  attendance 
within  the  past  seven  years  must  be  construed  in  the  same  way.  It 
cannot  be  held  to  me£Ui  that  he  had  not  had  such  attendance  as  Har- 
n^  or  Ehrman«  one  of  whom  saw  him  twice  and  the  other  only 
once.  If  Dr.  SheUer  attended  him  from  the  6th  day  of  August,  1869, 
coMtantly  to  the  3rd  day  of  September,  1869,  frequently,  not  every 
day,  bat  often,  it  would  make  the  certificate  a  fraud  upon  the  com- 

"  In  order  to  find  that  Miller  was  guilty  of  fraud  upon  the  co  m- 
]^y  in  answering  that  had  no  disease  or  disorder  on  the  3rd  day  of 
September,  1869,  they  most  find  that  he  had  such  a  disease  or  disor- 
der as  would  materially  increase  the  risk  upon  his  life,  and  that  he 
knew  or  had  good  reason  for  beUeving  that  this  was  the  case.  A  man 
may  have  incipient  tubercular  consumption  and  not  be  aware  of  it  ; 
especially  if  the  examining  surgeon  of  the  company  has  examined 
him  and  pronounced  him  sound.  If  the  juiy  beUeve  that  on  the 
third  day  of  September,  1869,  Miller  had  consumption,  and  knew  he 
had  it,  or  had  reason  to  suspect  that  he  had  it,  they  will  have  to  find 
for  the  defendant." 

"  Spitting  of  blood  is  not  necessarily  a  disease  which  would  mate- 
rially affect  the  risk.  It  may  occur  from  a  cold  or  a  blow  upon  the 
iace,  or  chest,  or  from  infiammation  of  the  fauces  or  posterior  cavity  oi 
the  mouth,  or  inflamed  gums,  and  perhaps  sundry  other  causes,  n9ne 
of  which  would  be  deemed  material  by  the  insurance  company." 

*'  In  order  to  find  that  Miller  was  guilty  of  fraud,  the  jury  must 
find  that  he  knew,  or  was  advised,  or  had  good  reason  to  suspect  that 
he  was  in  such  a  physical  condition  as  to  render  the  risk  greater  than 
in  ordinary  cases  of  men  in  apparent  good  health." 

''  The  examining  physician,  Dr.  Walker,  must  be  deemed  an  agent 
of  the  company,  and  that  he  is  skilled  in  his  profession,  and,  in  the 
absence  of  proof  to  the  contrary,  that  he  discharged  his  duty  to  tlie 
company,  and  was  likely  to  detect  consumption  or  sHght  symptoms  oi 
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it,  if  it  had  so  far  progressed  as  to  make  the  applicant  cod  scions  of 
the  fact  that  he  was  diseased." 

The  charges  asked  by  the  defendant  and  refased  are  as  follows  : 
"  1.  If  the  jury  believe  from  the  evidence  that  the  defendant,  be- 
fore the  execution  and  dehvery  of  the  policy  sued  on,  propounded, 
the  several  questions  contained  in  the  apphcation  of  Herman  A.  Mil- 
ler, a  copy  of  which  is  set  out  in  the  answer  to  the  said  Herman.  A. 
Miller,  and  that  there  is  any  untrue  or  fraudulent  allegation  contained 
in  the  same  made  to  them  by  the  said  Miller,  as  set  up  in  the  answer, 
they  must  find  for  the  defendant." 

2.  "  The  declaration  and  answers  by  the  said  Herman  A.  Miller, 
are  to  be  taken  as  warranties  that  the  statements  and  answers  to 
questions  are  true,  and  any  misstatement  or  untrue  answer  which  is 
stated  in  the  answer  of  defendant  will  render  the  poUcy  void,  and  yoix 
must  find  for  the  defendant,  and  this  will  be  so  whether  you  find  that 
the  misstatement  or  untrue  answers  were  made  fraudulently  or  other- 
wise." 

3.  "  The  contract  between  the  insurance  company  and  the  insured 
is  like  a  contract  between  two  individuals.  If  one  makes  false  state- 
ments with  reference  to  facts  material  to  the  settlement  of  the  terms 
upon  which  the  contract  shall  be  made,  and  which  are  exclusively 
within  his  own  knowledge,  and  thereby  induces  the  other  to  agree  to 
terms  which  he  might  not  otherwise  have  assented  to,  the  party  de- 
ceived cannot  be  held  liable  upon  the  contract." 

4.  "  If  the  jury  beheve  from  the  testimony  that  in  July,  1869,  Her- 
man A.  Miller  had  spitting  of  blood,  they  must  find  for  the  defend- 
ant" 

5?  "  If  the  jury  believe  that  Herman  A.  Miller  falsely  represented 
to  the  defendant  that  he  had  had  no  medical  attendance  for  the  seven 
years  next  preceding  the  3rd  day  of  September,  1869,  they  must  find 
for  the  defendant." 

6.  "  It  is  not  necessary  for  the  defendant,  in  order  to  entitle  her  [it] 
to  a  verdict  in  her  [its]  favor,  to  show  that  Herman  A.  Miller  knew 
at  the  time  of  making  his  answers  that  they  were  untrue,  if  in  fact 
they  were  untrue." 

6.  "  If  the  jury  find  that  on  the  3rd  day  of  September,  1869,  Her- 
man A.  Miller  had  consumption,  they  must  find  a  verdict  for  the  de- 
fendant, and  it  makes  no  difference  whether  he  knew  it  or  not     He 
may  have  been  entirely  ignorant  of  the  fact,  or  may  have  beUeved  ^ 
that  the  symptoms  he  had  did  not  indicate  consumption.     Yet  if  in 
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fact  he  had  consumption  at  that  time,  the  jury  must  find  for  the  de- 
fendant" 

8-  "If  Herman  A.  Miller,  prior  to  the  3rd  day  of  September,  1869, 
and  sinoe  his  childhood,  had  had  spitting  of  blood,  no  matter  from 
what  cause,  it  was  his  duty  to  have  stated  the  fact  in  answer  to  ques- 
tion No.  10,  of  his  appUcation,  and  if  he  failed  to  do  so,  it  was  a 
fraud  upon  the  company  and  renders  the  policy  void,  and  the  jury 
must  find  for  the  defendant,  if  in  addition  to  this  they  find  that  the 
said  Miller  made  the  answers  to  the  questions  as  avowed  in  the  de- 
fendant's answer." 

We  think  that  the  policy,  the  declaration,  and  the  particulars  of 
the  applicant,  must  be  regarded  as  one  instrument  The  policy  on 
its  face  refers  to  the  declaration  and  it  refei-s  to  the  particulars.  A 
covenant  or  agj'eement  to  become  a  warranty  need  not  appear  on  the 
face  of  the  policy,  but  may  be  on  a  paper  refeiTed  to  in,  and  made  a 
part  of  the  poHcy.  Cox  vs.  The  -Etna  Ins.  Co.,  29  Ind.,  586,  and 
authority  cited  :  Angell  on  Fire  and  Life  Insurance,  Sec.  141. 
fileis  on  Life  Ins.,  Sec.  57.  If  the  applicant  had  had  spitting  of 
blood  prior  to  the  time  when  he  eflfected  insurance  on  his  life,  we 
think  he  was  bound  to  state  the  fact  in  the  particulars  of  himself 
given  by  him  in  answer  to  the  questions  propounded  to  him,  and  that 
the  fact  that  he  was  examined  by  a  surgeon  employed  for  the  pui-pose 
by  the  company,  was  no  excuse  for  not  having  done  so. 

Such  questions  are  designed  to  induce  a  full  and  fair  statement  of 
the  condition  of  the  party  seeking  insurance,  and  in  this  case  the 
answers  must  be  held  to  be  warranties,  on  the  part  of  the  applicant, 
that  the  facts  were  as  stated  by  him.  Whether  the  hemorrhage  pro- 
ceeded from  one  cause  or  another,  it  was  material  and  necessary  that 
the  statement  in  answer  to  the  question  relating  to  it  should  have 
been  true. 

Geach  vs.  Ingall,  14  M.  &  W.,  95,  was  an  action  upon  a  policy  of 
Life  Insurance,  and  was  very  similar  in  its  facts  to  the  case  under 
coDsidemtion.  The  defendant  pleaded  several  special  pleas,  among 
them  one  in  which  he  alleged  that  the  declaration  and  statement  of 
the  assured  was  untrue  in  this  :  that  at  the  time  of  making  the  same, 
the  said  assured  had  had  spitting  of  blood.  Lord  Den  man,  before 
whom  the  case  was  tried,  instructed  the  jury  that  it  was  for  them  to 
say  whether,  at  the  time  of  making  the  statement,  the  assured  had 
had  such  spitting  of  blood  as  would  have  a  tendency  to  shorten  life. 
Upon  appeal,  and  hearing  before  Pollock,  C.  B.,  and  Barons  Alderson 
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and  Bolfe,  a  new  tiial  was  ordered  for  misdirection  of  the  jadg^e. 
Pollock,  C.  B.,  said  :  "  By  the  expression  *  spitting  of  blood  '  is  no 
doubt  meant  the  disorder  so  called,  whether  proceeding  from  the^ 
lungs,  the  stomach,  or  any  other  part  of  the  body  ;  still,  however,  ou& 
single  act  of  spitting  blood  would  be  sufficient  to  pyit  the  insurers  on 
inquiry  as  to  the  cause  of  it,  and  ought  therefore  to  be  stateii."* 
Eolfe,  B.  said  :  "  I  have  no  doubt  that,  if  a  man  had  spit  blood  from 
his  lungs,  no  matter  in  how  small  quantity,  or  even  spit  blood  from. 
an  ulcerated  sore  throat,  he  would  be  bound  to  state  it.  The  fact 
should  be  made  known  to  the  officers,  in  order  that  their  medical  ad- 
viser might  make  inquiry  into  its  cause." 

In  Yose  vs.  Euge  Life  Ins.  Co.,  6  Gushing,  42,  one  of  the  questions 
propounded  to  the  insured,  when  he  apphed  for  insurance,  was, 
"  Has  the  party  or  any  of  his  family  been  afflicted  with  pulmonary 
complaints,  consumption,  or  spitting  of  blood  ?"    To  which  he  an- 
swered in  the  negative,   and  it  is  said,  "  The  usual  mode  of  proceed- 
ing to  effect  an  insurance  upon  a  life,  is  for  the  party  wishing  to  in- 
sure to  procure  at  the  office  of  the  insurers  a  printed  form  of  pro- 
posal, which  is  to  be  fiUed  up  by  him.     This  form,  in  general,  contains 
a  large  number  of  interrogatories,  the  answers  to  which  are  to  be 
written  upon  the  blanks  left  for  the  purpose."    This  was  the  course 
of  procedure  in  the  present  case,  and  several  of  the  interrogatories 
and  answers  thereto  are  given  in  the  statement     This  proposal  or 
declaration,  when  forming  part  of  the  policy,  has  been  held  to  amount 
to  a  condition  or  warranty,  which  must  be  strictly  true  or  complied 
with,  and  upon  the  truth  of  which,  whether  a  misstatement  be  in- 
tentional or  not,  the  whole  instrument  depends. 

The  party  effecting  an  insurance  cannot  be  too  cautious,  therefore » 
in  ascertaining  the  real  state  of  the  facts  alleged  in  his  declaration. 
In  that  case,  because  the  paity  had  answered  the  above  interrogatory 
untruly,  judgment  was  given  for  the  company. 

A  warranty  may  be  of  the  existence  or  non-existence  of  some 
fact,  when  it  is  in  the  nature  of  a  precedent  condition  ;  or  it  may  be 
promissory,  as  where  the  insured  undertakes  to  perform  or  abstain 
from  some  act  in  the  future,  when  it  is  in  the  nature  of  a  condition 
subsequent 

A  representation  differs  from  a  warranty,  for  while  the  latter  must 
be  true,  the  former  need  only  be  substantially  true — true  so  far  as  the 
representation  was  material  to  the  risk.  A  fact  is  to  be  deemed  ma- 
terial if  a  knowled^^e  of  it  would  have  induced  the  insurer  to  have 
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refased  the  lisk  or  to  have  charged  a  higher  rate  of  premium  for  tak- 
ing it. 

The  charge  given  by  the  court  in  this  case  need  not  be  particularly 
examined.  The  court  seems  to  have  lost  sight  entirely  of  tlie  distinc- 
tion between  a  warranty  and  a  mere  representation.  Had  the  case 
been  tried  on  the  issue  formed  on  the  second  paragraph  of  the  an- 
swer alone,  the  doctrine  with  reference  to  the  effect  of  misrepresenta- 
tion might  have  been  applicable.  But  the  chai*ge  given  to  the  jury  by 
the  court  was  wholly  inapphcable  to  the  issue  formed  by  the  first  pa- 
ragraph of  the  answer  setting  up  the  warranty. 

T^ether  the  case  is  to  be  regarded  as  one  depending  on  the  war- 
ranty, or  on  the  misrepresentations  aUeged  in  the  second  paragraph 
o!  the  answer,  we  are  dear  that  it  was  wrongly  decided. 

The  instructions  asked  by  the  defendant  and  refused  by  the  Courts 
being  in  accordance  with  the  law  as  above  stated,  should  have  been 
giyen  by  the  court,  and  the  charge  given  should  have  been  withheld, 
or  so  far  as  it  was  law,  and  applied  to  the  question  of  misrepresenta- 
tion, should  have  been  confined  to  the  issue  formed  by  the  denial  of 
the  second  paragraph  of  the  answer. 

The  remaining  question  is  new.  The  law  requires  the  judge,  when 
requested  by  either  party,  to  put  his  instructions  to  the  jury  in  writ- 
ing. Here  the  counsel  for  the  plaintiff  openly  requested  the  court  to 
pnt  the  charge  in  writing,  and  afterwards,  when  it  was  too  late,  as  is 
contended,  for  the  defendant  to  make  such  a  request,  the  demand  of 
the  plaintiff  for  written  instructions  was  withdrawn.  It  is  insisted 
that  this  is  cause  for  reversal  of  the  judgment.  We  do  not  think  so. 
It  does  not  appear  that  any  oral  instructions  were  given  by  the  court,, 
or  that  the  defendant  was  in  any  way  injured  by  the  course  pursued. 
The  court  might  without  doubt  have  taken  the  necessary  time,  if 
the  request  had  been  made,  to  prepare  instructions  in  writing,  but  no 
Boch  request  was  made. 

The  defendant  had  the  same  right  to  ask  for  and  insist  upon 
written  instructions,  that  the  plaintiff  had,  and  if  it  wished  to  make 
sore  of  such  charges  should  have  preferred  its  own  request  and  not 
depended  on  its  adversary. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded  with 
instructions  to  grant  a  new  triaL 
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COMMISSION  OF  APPEAI.S  OF  NEW  TOEK, 

SEPTEMBER   TERM,    1872. 


AjppeaH  from  General  Term,  Supreme  Court,  First  DislricL 


HOKACE  J.  FAIRCHILD,  et  al.  Appellants, 

V8, 

THE  LIVERPOOL  AND  LONDON  FIRE  AND  LIFE 
INS.  CO.,  BespH* 

The  defendant  issued  to  plaintifEs  a  policy  npon  merchandise  in  any  or  all  of  cer- 
tain warehouses,  and  while  in  transition  in  or  on  any  of  the  streets,  yards,  or 
wharves  of  New  York,  Brooklyn,  or  Jersey  City. 

A  condition  indorsed  on  the  policy  provided  that  in  case  the  property  aforesaid 
shall,  at  the  breaking  out  of  any  fire,  be  collectively  of  greater  value  than  the 
sum  insured,  then  this  company  shall  pay  such  a  proportion  only  of  the  loss 
or  damage  as  the  sum  insured  shall  bear  to  the  whole  value  of  the  property 
aforesaid.  The  same  condition  also  provided  that  if  the  goods  in  any  specified 
building  or  place  within  the  limits  of  this  insurance  shall,  at  the  time  of  any 
fire,  be  covered  by  any  other  insurance,  this  policy  shall  not  extend  to  cover 
the  same,  excepting  only  any  excess  of  value  beyond  the  amount  of  such  in- 
surance or  insurances,  which  excess  is  declared  to  be  under  the  protection  of 
this  policy,  and  subject  to  average  as  aforesaid. 

A  fire  occurred,  destroying  merchandise  in  one  of  the  warehouses  mentioned 
in  the  policy,  upon  which  the  amount  of  specific  insurance  was  less  than  its 
total  value,  but  more  than  the  amount  of  the  loss. 

Ueldt  that  where  the  language  of  the  policy  is  ambiguous,  the  surrounding  cir- 
cumstances, the  situation  of  the  parties  and  the  object  intended  to  be  accom- 
pUshed,  may  all  be  considered. 

Beldj  also,  that  the  effect  of  the  condition  in  the  policy  was,  that  if  at  the  time  of 
any  fire  there  should  be  any  specific  insurance  upon  the  merchandise,  the 
policy  should  only  protect  that  portion  which  was  in  excess  of  the  specific 
lusui-ance,  and  that  in  this  case,  as  the  specific  insurance  exceeded  the  value  of 
the  goods  destroyed,  the  loss  did  not  reach  the  interest  insured  by  the  floating 
policy,  and  the  defendant  was  not  liable  for  any  portion  of  the  loss. 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  First  District^  affirming  a  judgment  at  the  Circuit,  dis- 
missing the  complaint. 

•  Decision  rendered  September  Term.  1872. 
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The  action  was  on  a  policy  of  insurance  against  loss  by  fire,  issued 
by  the  defendant,  an  insurance  company,  doing  business  in  the  city 
of  New  "York,  dated  November  23,  1863,  by  which  the  plaintiffs,  who 
compose  the  mercantile  firm  of  Fairchild  &  Fanshawe,  in  said  city, 
were  insured  in  the  sum  of  $20,000,  on  '*  merchandise,  hazardous,  not 
hazardons,  and  extra  hazardous,  then  owned  or  held  by  them  in  trust 
or  on  commission,  or  on  joint  account  with  others,  or  sold  but  not 
deliyered,''  against  loss  or  damage  by  fire  for  one  year,  upon  merchan- 
dise **  in  all  or  any  of  the  bhck  or  stone  warehouses,  and  while  in 
transition  in  or  on  any  of  the  streets,  yards,  or  wharves  of  the  cities 
of  New  York,  Brooklyn  and  Jersey  City." 

In  the  body  of  the  policy,  following  the  description  of  the  pro- 
perty, are  the  words,  "  subject  to  average  clause  annexed."  The  pohcy 
then  contained  an  agreement  by  the  insurance  company,  as  follows  : 
"That  the  funds  and  property  of  the  said  company  shall  (subject  to 
the  conditions  and  stipulations  indorsed  hereon,  which  constitute  the 
basis  of  this  insurance,)  be  subject  and  liable  to  pay,  reinstate  or 
make  good  to  the  said  assured,  their  heirs,  executors  or  administra- 
tors, such  loss  or  damage  as  shall  be  occasioned  by  fire  to  the  pro- 
perty above  mentioned  and  hereby  insured,  not  exceeding  the  sum  or 
sums  hereinbefore  severaUy  specified  and  stated  against  such  pro- 
perty. 

The  only  ''conditions  and  stipulations"  indorsed  on  the  poUcy 
bearing  on  any  question  in  this  case  were  the  following  : 

**  XIIL  That  in  all  cases  of  insurance  this  company  shall  be  liable 
for  such  ratable  proportion  only  of  the  loss  or  damage  happening  to 
tlie  subject  insured,  as  the  amount  insured  by  this  company  shall 
bear  to  the  whole  amount  insured  thereon,  without  reference  to  the 
dates  of  the  different  pohcies,  or  the  insolvency  of  any  or  all  the 
other  insurance  companies." 
And  the  following  "  Conditions  of  average  :" 
^  It  is  hereby  declared  and  agreed  that  in  case  the  property  afore- 
said in  all  the  buildings,  places  or  limits,  included  in  this  insurance, 
shall,  at  the  breaking  out  of  any  fire  or  fires,  be  collectively  of  greater 
Talue  than  the  sum  insured,  then  this  company  shall  pay  and  make 
good  to  the  insured  such  a  proportion  only  of  the  loss  or  damage  as 
the  sum  insured  shall  bear  to  the  whole  value  of  the  property  afore- 
said, at  the  time  when  such  fire  or  fires  shall  first  happen.  But  it  is 
at  the  same  time  declared  and  agreed,  that  if  any  specific  parcel  of 
goods  included  in  the  terms  of  this  pohcy,  or  such  goods  in  any  spe- 
cified building  or  buUdings,  place  or  places,  within  the  limits  of  this 
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insurance,  shall  at  the  time  of  any  fire  be  insured  in  this  or  any  other 
office,  this  policy  shall  not  extend  to  cover  the  same,  excepting'  only 
as  far  as  relates  to  any  excess  of  value  beyond  the  amount  of  such 
specific  insurance  or  insurances,  which  said  excess  is  declared  to  be 
under  the  protection  of  this  poUcy,  and  subject  to  average  as  afore- 
said." 

During  the  life  of  the  policy,  on  January  16, 1864,  a  fire  occurred 
which  destroyed  merchandise  of  the  plaintiJSis',  in  a  warehouse.  No. 
146  Duane  street,  in  the  city  of  New  York,  of  the  value  of  $274,- 
192.46. 

At  the  time  of  the  fire  the  plaintiffs  had  goods  in  the  foUowing* 
stores,  insured  as  follows  : 

No.  5  West  street,  $134,600— Specific  insurance,  144,500. 

No.  8  Washington  street,  $57,600 — Specific  insurance,  $65,000. 

Nos.  114  and  116  Washington  street,  $61,040 — Specific  insurance, 
$63,000. 

Nos.  102  and  104  Greenwich  street,  $89,845 — Specific  insurance, 
$95,000. 

In  Cunard's  Wharf,  Jersey  City,  $7,777 — ^no  specific  insurance. 

In  public  store,  Broadway,  $7,572 — Specific  insurance,  $2,000. 

In  146  Duane  street,  $386,026— Specific  insurance,  $324,000. 

After  the  fire  the  plaintiff  presented  proofs  of  loss,  but  the  defend- 
ant refused  to  recognize  any  liability  as  insurer  in  respect  to  the  "  ex- 
cess of  value  "  of  the  goods  in  146  Duane  street,  on  the  ground  that 
their  policy  was  to  be  construed  so  as  to  exclude  any  liabiUty  under 
it,  unless  the  loss  sustained  was  in  excess  of  the  entire  amount  of  the 
specific  insurances  on  the  goods  affected  by  the  fire. 

The  only  question  upon  the  trial  was  upon  the  law  as  to  the  con- 
struction of  the  policy.  At  the  close  of  the  evidence  the  defendant 
moved  to  dismiss  the  complaint,  upon  the  ground  that  the  amount  of 
the  loss  on  the  merchandise  in  the  store  in  question  being  less  than 
the  amount  of  the  specific  insurance  thereon,  the  defendant  was  not 
liable  for  any  portion  thereof 

The  plaintifGs  contended  in  opposition,  that  the  defendant  having 
expressly  insured  the  goods  in  said  store  to  the  extent  of  the  "  excess 
in  value  "  over  the  amount  of  the  specific  insurance,  which  said  excess 
was  declared  to  be  under  the  protection  of  the  policy  in  question, 
were  bound  to  make  good  to  the  insured,  in  accordance  with  their 
"  conditions  of  average,"  the  loss  which  had  befallen  su(^  "  excess  of 
value,"  according  to  its  due  proportion. 

The  court  thereupon  granted  the  said  motion,  and  directed  the 
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complaint  to  be  dismissed,  aud  the  plaiutiffs'  counsel  excepted  to  the 
decision. 

A  motion  having  been  made  for  a  new  trial  and  denied,  the  plain- 
tiff appealed  from  the  order  and  judgment,  to  the  general  term,  and 
then  to  this  court 

Wnj^EAU  Allen  BuTLEB,/or  Appellants 
&  E.  HsiGs^foT  Bespondent. 

Eable,  Com. 

The  sole  question  to  be  determined  in  this  case  is  whether  the  pol- 
icy sued  on  covered  any  interest  affected  by  the  fire.    If  it  did,  tiien 
the  defendants  are  bound  to  contribute  to  the  loss  ;  if  it  did  not,  then 
they  are  exempt  from  liability.     This  question  depends  upon  the  con- 
struction of  the  policy,  aud  in  its  solution,  as  we  cannot  h&ve  the  aid 
and  guidance  of   any  prior  adjudication,  (as  none  has  been  found 
bearing  upon  the  question,)  we  must  seek  for  the  intention  of  the  par- 
ties, making  use  of  the  rules  and  canons  of  construction  and  inter- 
pretation which  have  heen  recognized  by  the  courts  as  useful  and 
proper  helps  in  such  cases.    If  the  language  used  by  parties  be  free 
from  ambiguity,  their  intention  must  be  sought  in  the  language  ;  but 
if  it  be  ambiguous,  then  the  surrounding  circumstances,  the  situation 
of  the  parties,  and  the  objects  intended  to  be  accomplished,  may  all 
be  considered,  and  the  language  read  in  the  light  which  they  reflect. 

This  is  what  is  called  a  floating  policy,  intended  to  cover  property 
or  value  which  cannot  well  be  covered  by  specific  insurances,  ^om  the 
circamstance  that  it  is  changing  in  quantity  or  location.  The  ordin- 
ary purpose  of  such  a  policy  is  to  supplement  specific  insurances,  and 
to  cover  values  not  covered  by  them.  Here  the  plaintiffs'  property 
would  sometimes  be  in  one  warehouse  and  sometimes  in  another,  and 
sometimes  on  wharves  or  in  transit  over  the  streets,  and  sometimes 
above  the  specific  insurances  and  sometimes  under  them  in  value. 
Hence  the  necessity  for  this  floating  policy,  to  attach  to  the  property 
wherever  it  might  be,  and  in  all  cases  where  it  happened  to  exceed  the 
specific  insurance. 

Insurance  is  matter  of  contract,  and  the  parties  to  it  can  specify 
what  property,  value  or  interest  it  shall  in  any  case  cover.  It  may 
cover  the  whole  property  or  any  specified  interest  or  value  in  it ;  it 
may  indemnify  against  loss  generally,  or  loss  above  a  certain  sum  or 
percentage. 

This  insurance  was  upon  merchandise  described  and  located  in  the 
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policy,  but  subject  to  the  average  clause,  which  provided  that  if  the 
merchandise  should  at  the  time  of  any  fire  be  insured  by  any  specific 
insurance,  then  "  this  policy  shall  not  extend  to  cover  the  same^  ex- 
cex^ting  only  so  far  as  relates  to  any  excess  of  value  beyond  the 
amount  of  such  specific  insurance  or  insurances,  which  said  excess  is 
declared  to  be  under  the  protection  of  this  policy." 

It  was  thus  provided  that  if  at  the  time  of  any  fire  there  should,  be 
any  specific  insurance  upon  the  merchandise,  this  policy  should  ziot 
cover  the  same,  but  should  then  attach  to  and  protect  only  that  por- 
tion of  the  value  of  the  same  which  was  in  excess  of  the  specific  in- 
surance. In  that  event  it  was  such  excess  or  value  alone  which  vras 
intended  to  be  insured,  and  incase  of  fire,  the  whole  loss  was  intended 
to  be  thrown  upon  the  specific  insurances  unless  it  exceeded  the 
amount  of  them,  and  then  the  excess  alluded  to  fell  upon  the  floating 
pohcy. 

Here  the  specific  insurance  far  exceeded  in  amount  the  value  of  the 
goods  destroyed,  and  hence  the  loss  did  not  reach  the  interest  insured 
by  the  floating  pohcy  ;  and  therefore  I  can  perceive  no  rule  of  law  or 
principle  of  justice  which  requires  the  insurers  by  this  policy  to  con- 
tribute any  portion  of  the  loss. 

The  judgment  should  be  affirnted  with  cosls. 

'*  Earle,  C,  reads  for  affirmance.  All  concur.  Judgment  affirmed 
with  costs." 


COUET  OF  APPEALS  OF  NEW  YORK. 


Ajjpecd  from  General  Term  of  Supreme  CourL 


CHARLES    F.   SMITH,   Appellant, 

V8. 

THE    ^TXA    LIFE    INS.   CO.,   Respondeni* 

The  policy,  which  was  issued  on  the  application  of  the  plaintifif,  the  son  of  the  as- 
sured, provided  that  if  the  answers  to  the  questions  in  the  application  were  in 
any  respect  false  or  fraudulent,  the  policy  should  be  void. 

Among  the  questions  were  the  following  :   *'  Has  the  party  ever  had  any  of  the  fol- 

*  Decision  rendered  AprU  16th,  1872. 
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lowing  difleases  ?"  Among  those  named  were,  asthtua,  disease  of  the  heart,  pal- 
pitation, and  spitting  of  blood.  The  answer  was  :  **  See  surgeon's  report  It 
"was  also  answered  that  he  had  no  family  physician. 

The  referee,  in  the  Supreme  Court,  found  for  the  plaintiff,  and  the  General  Tem 
granted  a  new  trial,  on  questions  of  fact 

These  questions  ore  open  to  review  by  this  court. 

The  above  were  all  material  questions,  and  their  concealment  was  just  as  fatal  to 
this  contract  as  their  deniaL 

The  assored  had  spitting  of  blood  and  disease  of  the  heart,  for  months  before  the 
application,  and  his  statement,  that  he  had  no  family  physician,  was  a  palpable 
finaadnlent  conoealment  of  a  material  &^L 

It  was  the  duty  of  the  Supreme  Court  to  set  aside  a  Terdict,  which  is  against  the 
clear  weight  of  evidence. 

The  order  appealed  from  is  affirmed,  and  judgment  absolute  ordered  for  the  de- 
fendant 

Appeal  from  the  order  of  the  General  Term  of  the  Supreme  Ck>urt 
in  the  Fourth  Department,  setting  aside  the  judgment  entered  upon 
the  report  of  the  referee,  ordering  a  new  trial  herein. 

L.  TB£MAiN,/or  Appellant. 
R  Tract,  Opposed. 

PECEHASi,  J. 

The  action  was  upon  a  policy  of  insurance,  applied  for  by  the  plain- 
tiff on  the  19th  day  of  January,  1867,  upon  the  life  of  his  father,  J. 
C.  Smith.  PoHcy  issued  February  11th,  1867,  and  the  insured  died 
May  11th,  same  year. 

In  the  application  for  insurance,  plaintiff  stated  that  his  father  ''  is 
now  in  good  health,  c^  sound  body  and  mind,  and  usually  enjoys 
good  health,  *  *  *  and  that  I  have  not  concealed,  withheld 
or  misrepresented  any  material  circumstance,  in  relation  to  the  past 
01  present  state  of  his  health  or  condition,  which  may  render  an  as- 
surance of  his  life  more  than  usually  hazardous,  or  with  which  the 
directors  of  said  company  ought  to  be  made  acquainted."  The  ques- 
tipns  and  answers  were  signed  by  the  applicant,  with  his  name  and 
^th  that  of  the  insured,  and  it  was  agreed  that  if  the  answers  were 
in  any  respect  false  or  fraudulent,  the  policy  would  be  void.  Among 
the  questions  were  these  :  "  Has  the  party  ever  had  any  of  the  f ol- 
loviDg  diseases  V  naming  some  twenty  in  number,  among  which  are, 
asthma,  disease  of  the  heart,  palpitation  and  spitting  of  blood.  The 
anawer  is,  "  See  surgeon's  report" 

Another  question  :  "  Name  and  residence  of  the  family  physician 
of  the  party,  or  of  one  whom  the  party  has  usually  employed  or  con- 
Bnlted."    Answer  :    "  Had  no  physician." 
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Another  :     "  Has  the  party,  or  has  he  had,  an  habitual  coagrli  ?" 
Answer:     "No." 

The  examining  physician,  in  answer  to  the  question,  whether  tlie 
party  has  "ever  suflfered  from  disease  of  any  kind,"  said,  "No." 
Also,  in  answer  whether  cough,  occasional  or  habitual,  or  expectora- 
tion, or  occasional  or  uniform  difficulty  in  breathing,  or  palpitation^ 
the  physician  said  :  "  No  cough  ;  walking  fast  up  stairs  or  up  hill^ 
produces  difficulty  in  breathing  ;  no  palpitation." 

The  referee  found  generally  for  the  plaintiff,  and  that  deceased 
died  of  pleui*a  pneumonia,  and  he  refused  to  find  that  deceased  was 
afflicted  with  spitting  of  blood  at  time  oi^  or  prior  to,  the  application. 

The  General  Term  granted  a  new  trial,  on  questions  of  fact,  and 
hence  they  are  open  to  review  in  this  court.     Code,  §  278. 

Then,  was  the  deceased  in  ''  good  health  "  when  this  application 
was  made,  or  did  he  then  "  usually  enjoy  good  health  ?"  Had  he  had 
spitting  of  blood,  asthma,  or  disease  of  the  heart  ? 

These  were  all  material  questions,  and  their  concealment  was  just 
as  fatal  to  this  contract  as  their  denial  I  think  it  is  established,  be- 
yond doubt  or  contradiction,  that  he  had  spitting  of  blood  for  months 
prior  to  this  application.  I  am  satisfied  he  had  disease  of  the  heart 
for  many  months  prior  to  his  death  ;  but  a  question  was  made  among 
the  doctors  upon  that  point,  and  whether  he  died  of  pneumonia  or  of 
disease  of  the  heart,  and  I  do  not  intend  to  examine  that  point  now, 
if  at  all. 

As  to  spitting  blood,  his  physician,  Dr.  Hoxie,  testified  to  his  rais- 
ing blood  from  two  to  two  and  a  half  years  prior  to  his  death.  The 
doctor  called  it  a  passive  hemorrhage  of  the  lungs.  He  spoke  to  the 
doctor  about  it.  "  He  would  cough,  and  when  he  raised,  it  was  par- 
tially mixed  with  blood.  This  continued  to  the  time  of  his  death. 
It  would,  and  did  have,  a  tendency  to  weaken  him.  Some  one  and  a 
half  or  two  years  before  he  died,  he  was  at  our  house  frequently,  and 
requested  me  to  prescribe  for  this  difficulty,  and  I  did  so.  He  told 
me  that  expectoration  of  blood  had  continued  two  and  a  half  years 
before  he  died — a  rusty  colored,  bloody  expectoration."  This  witness 
visited  him  in  his  last  illness,  a  very  few  days  prior  to  his  death. 

Jno.  Aiken  :  "  Lived  within  one  and  one  quarter  miles  of  him  ; 
saw  him  once  a  week  ;  never  saw  him  spit  blood,  but  heard  of  it" 
Witness  noticed  a  general  failing  of  his  health,  in  June,  1866.  He 
looked  sick. 

Eli  Smith — ^brother-in-law  of  deceased  :  "  Saw  him  spit  blood  in 
December,  1866." 
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"Wajne  Gallup  :  "  Noticed  failing  of  deceased  for  some  time  before 
lie  died,  particularly  in  the  last  fall  and  winter.  I  talked  with  him  in 
tlie  winter,  and  he  said  he  had  been  failing  for  some  time  and  had 
been  raising  blood.  Noticed  his  failing  two  or  three  months  before 
that" 

mi  Smithy  son  of  dece^ed,  testified  to  his  spitting  blood  the 
sammer  before  his  death.  "  Saw  him  often  a  year  or  two  before  his 
deatL    He  staid  with  witness  then.    It  continued  while  he  lived." 

This  is  all  the  testimony,  as  to  spitting  blood,  except  plaintiff's 
proof  that  he  spit  blood  in  his  last  illness. 

There  is  not  a  word  of  contradiction.  The  plaintiff,  the  son  of 
the  deceased,  was  examined,  but  was  asked  nothing  on  the  subject 
Had  he  not  known  of  the  blood  spitting,  it  is  clear  he  would  have  so 
stated. 

The  plaintiff  knew  that  the  defendant  regarded  this  as  b  fact  ma- 
terial to  the  contract.  The  question  was  distinctly  put  to  the  plain- 
aS,  and  plainly  evaded.  Tlie  matter  was  referred  to  the  examining 
doctor,  who  knew  nothing  on  the  subject,  as  he  had  never  attended 
the  deceased.  He  falsely  stated  that  he  had  had  no  physician,  when 
he  had  been  doctoring  for  shortness  of  breath,  and  this  blood  spitting, 
for  months.     This  was  told  to  prevent  inquiry  of  his  doctor. 

Can  any  one  pretend  that  the  company  did  not  regard  this  fact  as 
material  to  this  risk — to  this  contract  ? 

This,  then,  was  a  palpable,  fraudulent  concealment  of  a  material 
fact  It  was  also  a 'plain  untruth  in  stating  that  he  was  then  in  good 
health.  He  repeatedly  spoke  of  his  health  as  faihng.  So  he  appeared, 
and  so  continued  till  he  died.  The  son,  the  plaintiff^  was  obviously 
the  manager  in  this  business.  He  signed  the  name  of  the  deceased, 
though  with  his  consent 

In  my  judgment,  here  is  a  plain  fraud,  clearly  proved.  Unless  a 
different  rule  is  to  be  adopted  in  reference  to  an  insurance  company, 
th«m  prevails  among  others,  this  fraudulent  attempt  at  speculation 
should  not  succeed.  Such  frauds,  if  successful,  always  beget  others. 
They  have  followers.  Besides,  they  confound  all  calculation  of  in- 
surance companies  for  sound  insurance,  thus  necessarily  increasing 
their  risks,  and  compelling  honest  applicants  to  pay  higher  premiums 
by  reason  of  such  dishonest  practices. 

The  action  of  the  Supreme  Court  was  plainly  right  It  is  their 
duty  to  set  aside  a  verdict  which  is  against  the  clear  weight  of  the 
evidence,  not  merely,  as  this  is,  against  the  evidence.  In  deciding 
a  case  upon  the  facts,  this  court  occupies  the  same  position  which 
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that  coTirt  held  upon  this  subject.  Justice  would  be  promoted  if  tlie 
Supreme  Court  should  more  frequently  exercise  its  unquestioae<i 
right  of  reviewing  verdicts  upon  the  facts. 

The  order  appealed  from  is  affirmed,  and  judgment  absolute  or- 
dered for  the  defendant 

"  Peckham  reads  opinion  for  judgment  absolute  for  defendant  AH 
agree.    Bapallo  and  Allen  not  voting." 


#♦» 
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CAROLINE  FRIED,  Be^pondent, 

V8. 

THE  ROYAL  INSURANCE  CO.,  AppdlarU* 

The  acceptance,  by  the  defendants,  of  the  propoaition  contained  in  the  contract 
made  oy  their  agent,  is  condusive  of  their  assent  to  his  authority  to  make  the 
precise  contract  he  did  make. 

The  contract  contained  a  proposition,  on  the  port  of  the  plaintifl^  for  insorance 
upon  the  life  of  her  hnsband,  and  the  usual  premium  for  one  year  was  paid  in 
advance.  The  company,  by  their  agent,  agreed  that  if  the  proposition  was  ac- 
cepted at  the  head  of&ce,  they  would  issue  a  policy  in  accordance  therewith, 
but  if  it  was  rejected  that  the  premium  should  be  returned  ;  and  that  if  the 
nominee  should  die  before  the  decision  of  the  head  ofi&oe  was  received,  the 
amount  of  the  insurance  should  be  paid. 

The  proposition  was  accepted  at  the  head  office  and  a  policy  was  forwarded  to  the 
agent,  to  be  executed  and  delivered.  It  was  executed  by  the  agent,  but  on  the 
ground  of  a  change  in  the  health  of  the  nominee,  was  never  delivered. 

The  general  instructions  of  the  company  to  the  agent  were  that  no  policy  should 
be  in  force  or  delivered  until  the  premium  was  paid,  and  that  if  it  should 
come  to  his  knowledge  that  any  change  had  taken  place  in  the  health  of  the 
assured,  between  the  date  of  the  proposal  and  the  receipt  of  the  policy,  be 
should  not  deliver  it  until  he  had  communicated  with  the  company. 

The  acceptance  of  the  company  was  absolute,  and  not  qualified  by  the  general  in- 
structions of  the  agent,  which  were  not  brought  to  the  notice  of  the  plaintiff. 
Such  instructions  could  not  alter  or  qualify  the  terms  of  the  contract^  to  the 
prejudice  of  the  plaintiff. 

The  contract  of  insurance  was  to  take  effect  from  the  date  of  the  proposal.  If 
accepted^  the  risk  of  an  unfiEtvorable  change  of  health,  after  that  time,  was 
necessarily  assumed  by  the  company. 

The  construction  to  be  given  to  the  instructions  to  the  agent,  in  new  of  the  lan- 
guage of  those  instructions  ;  the  terms  of  the  contract ;  the  situation  of  the 

*  Deciaion  rendered  November  11th,  1873. 
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parties  and  the  objects  to  be  attained  ;  mast  be  most  unlayorable  to  the  party 

giving  the  instructions. 
&lthoagh  the  defendants  failed  to  issue  the  policy  according  to  their  contract,  they 

are  liable  upon  the  contract  as  a  contract  of  insurance,  and  they  are  liable  for 

dBznages  for  not  dellTering  the  policy. 
The  decision  by  the  referee  upon  the  question  of  fact,  whether  there  was  fraud  in 

the  original  application  or  not,  is  conclusive  upon  this  court. 

W.  W.  McFakland,  for  Appellant, 
BoGEB  A.  Prior,  for  Bespondent. 

Church,  Ch.,  J. 

There  is  no  dispute  that  the  agent  had  authority  to  make  the  pre* 
cise  contract  which  he  did  make  with  the  plaintiff,  and  the  acceptance 
of  the  proposition  contained  in  it  bj  the  defendants  is  conclusive  of 
their  assent  to  the  exercise  of  such  authority  in  their  behalf. 

The  terms  of  the  contract  are  too  clear  for  construction.  It  con- 
tains a  proposition  on  the  part  of  the  plaintiff  for  insurance  of  the 
life  of  her  husband,  for  which  she  advanced  the  usual  premium  for 
one  year.  The  defeadants  by  their  agent  agreed  that  if  the  propo- 
sition was  accepted  at  their  head  office  in  Liverpool  they  would  issue 
a  policy  in  accordance  therewith  ;  but  if  rejected  they  would  return 
the  premium.  If  the  nominee  died  before  the  decision  of  the  head 
office  was  received,  the  sum  insured  was  to  be  paid  in  accordance 
with  instructions.  It  was  a  present  insurance  in  the  event  of  death 
before  the  decision  was  received,  and  the  only  contingency  upon 
which  the  contract  of  insurance  could  fail,  was  the  rejection  by  the 
head  office  of  the  proposition,  and  the  receipt  of  such  decision  before 
the  death  of  the  nominee.  To  this  extent  only  the  assured  took  the 
risk  of  a  failure  to  consummate  the  contract  That  contingency  did 
not  happen.  The  defendants  receipted  the  proposition  and  forwarded 
a  policy  to  their  agent  to  be  executed  and  delivered.  It  was  executed 
by  the  agent,  but  never  dehvered,  on  the  ground  of  an  alleged  un- 
favorable change  in  the  health  of  the  nominee. 

It  is  now  claimed  by  the  learned  counsel  for  the  defendant},  that 
no  contract  was  ever  consummated,  that  it  was  entirely  optional  with 
the  company  whether  to  accept  or  reject ;  and  that  the  acceptance 
most  be  qualified  by  the  standing  instructions  from  the  company  to 
the  agent,  the  substance  of  which,  as  claimed,  is  not  to  deliver  any 
policy  if  a  change  had  taken  place  in  the  health  of  the  assured.  It  is 
proper  to  observe  that  it  is  immaterial  whether  this  is  to  be  regarded 
A8  aa  action  upon  the  pohcy  or  an  action  for  damages  upon  the  con-, 
ttact  to  issue  a  policy.    The  facts  ai*e  sufficiently  stated  in  the  com* 
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plaint  to  recover  on  either  ground  under  our  system  of  practice,  Cknd 
I  do  not  understand  that  any  technical  objection  is  made  upon  tliis 
point.     The  point  insisted  upon,  as  before  stated,  is  that  the  accept- 
ance was  not  absolute,  but  qualified  by  the  general  instructions  of  tlie 
agent     This  position  cannot  be  sustained,  for  two  reasons.     First  : 
The  instructions  constituted  no  part  of  the  contract  and  were  not 
brought  to  the  notice  of  the  assured,  and  as  chumed  to  be,  are  in- 
consistent with  the  terms  of  the  contract    The  contract  is  unquali- 
fied, that  in  case  of  acceptance  by  the  head  office,  "  a  poHcy  will  be 
issued."    If  the  alleged  instructions  are  controlling,  we  must  inter- 
polate the  words,  "  unless  in  the  meantime  a  change  shall  take  place 
iu  the  health  of  the  nominee."    This  would  be  a  material  alteration, 
aud  one  affecting  the  substance  of  the  contract     The  contract  of  in- 
surance was  to  take  effect  from  the  date  of  the  proposal   If  accepted, 
the  risk  of  an  unfavorable  change  of  health  after  that  time,  was 
necessarily  assumed  by  the  company.     Even  death  before  the  receipt 
of  the  decision  of  the  company  was  expressly  asilumed  by  it     The 
assured  took  the  risk  that  the  application  was  in  the  prescribed  form, 
and  presented  a  proper  subject  for  life  insurance  at  that  time,  not 
that  the  nominee  would  continue  in  such  a  state  of  health  as  to  be 
acceptable  to  the  company  for  an  indefinite  period.     The  company 
was  to  act  upon  the  papers  presented,  and  they  related  to  the  con- 
dition of  the  nominee  at  the  time  they  were  prepared.    If  the  papers 
presented  showed  a  proper  case  for  insurance,  the  risk  of  rejection 
by  the  company  was  very  shght,  while  the  risk  of  the  health  of  the 
nominee  for  one,  two  or  six  months  might  be  very  serious. 

In  effect  there  would  be  no  insurance  unless  the  nominee  contin- 
ued in  good  health  or  died,  until  the  policy  was  delivered. 

The  alleged  instructions  could  have  no  such  effect  upon  the  con- 
tract They  could  not  alter  or  qualify  the  terms  of  the  conti-act  to 
the  prejudice  of  the  plaintiff.  If  the  agent  made  a  contract  in  vio- 
lation of,  or  inconsistent  with  his  instructions,  the  plaintiff  had  no 
notice  of  it,  and  the  principals  afterwards  ratified  it 

It  is  argued  that  having  the  power  to  accept  or  reject  the  propo- 
sal, the  company  might  do  either  with  qualifications.  It  is  sufficient 
to  answer  that  they  did  not  make  any  qualification.  The  accept- 
ance was  absolute,  and  the  supposed  qualification  is  not  binding  upon 
the  plaintiff  so  as  to  vary  the  terms  of  the  agreement  It  was  com- 
petent for  the  company  to  make  a  contract  in  entire  disregard  of 
tbe  instructions  to  their  agent  They  are  chargeable  with  know 
ledge  that  this  contract  is  inconsistent  with  what  is  now  claimed  to 


.     ^ 


Digitized  by  CjOOQ IC 


1873]  Fried  vs.  Boyal  Ins.  Co.  123 

be  their  instructioiis  to  their  agent,  and  with  that  knowledge  to 
hare  assented  to  it,  and  it  is  too  dear  for  argument  that  they  can- 
not set  up  the  instructions  to  defeat  it  It  is  a  familiar  principle 
that  priyate  instructions  to  an  agent  will  not  affect  third  persons. 
4  Ca,  645  ;  [?]  23  Wend.,  18  ;  Story  on  Agency,  133.  But  this  is  a 
case  where  the  principal  assented  to  a  contract  inconsistent  with 
the  instructions.  In  the  next  place,  I  do  not  think  the  instructions 
will  hear  the  construction  claimed  by  the  defendant's  coimseL  They 
are  as  follows  :  "  No  policy  is  to  be  in  force,  or  is  to  be  delivered 
on  any  account  whatever  until  the  premium  be  paid.  If  it  should 
therefore  come  to  your  knowledge  that  any  change  shall  have  taken 
place  in  the  health  of  the  assured  between  the  date  of  the  proposal 
and  the  receipt  of  the  policy,  you  will  please  to  withhold  it  until 
you  have  communicated  with  the  company  on  the  subject" 

This  direction  not  to  deliver  a  policy  applies  only  to  cases  where 
the  premium  has  not  been  paid.  In  such  cases  the  application 
would  be  for  a  contract  to  commence  at  a  future  tiite.  In  other 
words,  there  would  be  no  insurance,  provisional  or  otherwise,  until 
the  premium  was  paid.  In  such  a  case  it  would  be  reasonable  and 
proper  that  the  appUcant  should  then  be  satisfactory,  but  to  ap- 
ply this  direction  to  such  a  contract  as  this,  where  the  premium 
lias  been  paid,  would  be  unreasonable  if  not  absurd.  It  would  de- 
prive the  party  of  any  insurance  until  the  delivery  of  the  policy. 
Such  a  construction  is  repelled  by  the  clause,  that  in  case  of  the 
death  of  the  party  before  the  decision  of  the  head  office  is  received, 
the  sum  insured  shall  be  paid.  It  cannot  be  supposed  that  the  par- 
ties intended  to  protect  the  plaintiff  in  case  of  the  death  of  the 
nominee  before  the  delivery  of  the  policy,  and  not  to  protect  her  in 
case  of  an  unfavorable  change  of  health.  Looking  at  the  language 
of  the  instructions  and  the  terms  of  the  contract,  the  situation  of 
the  parties  and  the  objects  to  be  attained,  and  giving  that  oon- 
stniction  to  the  language  most  unfavorable  to  the  party  using  it,  as 
^e  are  bound  to,  the  instructions  produced  in  evidence  have  no  ap- 
plication to  this  case.  With  those  out  of  the  case  it  is  not 
claimed,  but  the  acceptance  by  the  company  of  the  proposal  consum- 
mated the  contract 

The  minds  of  the  parties  then  met,  and  the  mind  of  each  was  ev- 
idenced by  an  act  upon  which  the  other  had  a  right  to  rely.  The 
P^tiff  said,  I  will  give  you  so  much  a  year  to  insure  my  hus- 
band's life,  and  pay  yon  the  first  year  in  advance  ;  to  which  the  de- 
fendants answered,  I  accept  your  proposal  and  receive  your  money, 


Digitized  by  CjOOQ IC 


124  Bqpart  of  Decisions.  [jPe6. 

and  I  will  issue  a  policy.  This  is  a  binding  contract  within  all 
the  authorities.  6  Wend.,  103  ;  36  N.  T.,  307.  Those  dted  by  the 
defendant's  counsel  are  not  in  conflict  with  these  views. 

Although  the  defendants  failed  to  issue  the  policy  according  to 
their  contract,  yet  they  are  liable,  I  think,  upon  the  contract  as  a  con- 
tract of  insurance,  and  at  all  events  are  clearly  liable  for  damage  for 
not  delivering  the  policy. 

The  decision  by  the  referee  upon  the  disputed  question  of  fact^ 
whether  there  was  fraud  in  the  original  application  or  not,  which 
is  conclusive  upon  us,  fixed  the  l^biUty  of  the  defendants  in  this 
case,  and  the  judgment  must  be  affirmed. 
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Appeal  from  (hneral  Term  cf  New  York  Superior  Court 


THE  HOME  INS.  CO.,  Bespondents, 

THE  WESTERN  TRANSPORTATION  CO.,  Appellants,* 

The  assignors  of  the  plaintifif  shipped  from  Oswego,  on  defendants'  canal  boat, 
5,720  bushels  of  wheat,  to  be  delivered  in  good  order  to  the  consignees  in  New 
York  city,  the  bill  of  lading  stipulating  that  damage  or  deficiency  in  quantity 
was  to  be  deducted  from  the  charges  by  the  consignees.  The  voyage  was 
suspended,  the  latter  part  of  December,  at  Fort  Plain,  and  the  wheat  was 
found  to  be  damaged  by  water.  The  defendants  gave  notice  of  the  facts  to  the 
consignees,  and  they  notified  the  plaintifb,  who  had  insured  the  cargo  for 
them.  Under  the  instructions  of  the  defendants,  the  plaintifTs  agent  took 
charge  of  the  cargo  **  for  account  of  whom  it  may  concern,"  and  by  consent  of 
sdl  the  parlies  sold  the  damaged  portion  of  the  wheat  and  stored  the  remainder, 
and  in  the  spring  the  sound  wheat  was  delivered  from  the  storehouse,  upon  the 
order  of  the  deleudants,  and  reshipped  by  them  to  New  York,  under  the  terms 
of  the  original  bill  of  lading,  and  delivered  to  the  consignees,  who  gave  a 
receipt  for  the  amount  shipped,  less  the  amount  sold  as  damaged.  At  the  same 
time  there  was  a  settlement  between  the  consignees  and  the  defendants,  in 
which  the  defendants  ullowed  for  some  bushels  of  wheat  short,  and  $50.0 J 
"for  general  avei-age." 

*    Decision  rendered  September  Term,  UT^ 
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The  loss  of  the  consignees,  after  allowing  for  salyage,  was  $1,846.75.  The  plain- 
ti£Es  paid  the  consignees  the  amount  of  their  loss,  and  took  an  assignment  of 
their  claim  for  damages  against  the  defendants. 

The  defendants  claimed  the  $50.00  was  paid  for  the  damage  to  the  wheat,  which 
is  cJaimed  in  the  action. 

The  referee  in  the  court  below  found  that  the  settlement  did  not  include  the  dam- 
age to  the  wheat. 

Htidy  that  it  was  not  proyed  how  the  damage  was  occasioned,  nor  that  it  resulted 
Ixom  any  cause  that  would  excuse  the  defendants  from  their  liability  as  common 
carriers.  Hence  sufficient  appeared  to  establish  their  liability.  If  they  claimed 
that  the  wheat  was  damaged  from  ineyitable  accident,  the  burden  was  upon 
ttiem  to  show  it 

There  was  nothing  to  indicate  that  the  consignees  or  the  insurance  company  in 
tended  to  discharge  the  defendants  from  payment  of  the  damages  to  the  wheat, 
when  the  agent  received  it  at  Fort  Plain. 

The  $50.00  paid  at  the  time  of  settlement  was  not  in  satis&ction  of  the  full  amount 
of  Ions,  bat' was  probably  taken  by  mistake  from  the  carriers  instead  of  from 
the  insured,  in  accordance  with  a  provision  in  the  policy,  that  in  case  of  loss, 
the  insurers  should  pay  the  whole  amount  of  loss,  deducting  $50.00  instead  of 
avem-ge. 

The  judgment  against  the  defendants  is  probably  too  much  by  $50.00,  but  can- 
not b«  rectified  here,  as  the  amount  was  not  claimed  in  the  court  below,  and 
no  exception  was  taken  in  regard  to  it 

The  finding  of  the  referee,  that  the  damage  claimed  in  this  action  was  not  included 
in  the  settlement^  is  conclusiye. 

Appeal  from  a  judgment  of  the  General  Term  of  the  New  York 
Superior  Court,  affirming  a  judgment  entered  upon  the  report  of  a 
referee  in  favor  of  the  plaintiffs. 

The  action  was  brought  by  the  plaintiff,  assignees  of  Messrs.  L. 
Boberts  &  Co.,  against  the  defendants,  as  common  carriers,  to  re- 
cover damages  for  injuries  to  5,720  bushels  of  red  wheat,  shipped  on 
the  defendants'  canal  boat  Denison,  Nov.  23,  1860,  at  Oswego,  to 
Messrs.  L.  Boberts  &  Co.,  New  York  city,  and  damaged  by  water, 
through  the  negligence  of  defendants. 

The  answer  denied  that  the  damage  to  the  wheat  was  caused  by 
the  negligence  of  defendants,  and  averred  that  it  was  owing  to  the 
freezing  of  the  Erie  Canal,  and  the  drawing  off  of  the  water  of  the 
canal  by  the  State  authorities. 

It  also  averred  a  settlement  of  the  cause  of  action  by  Messrs.  L 
Roberts  &  Co.,  the  plaintifB:)'  assignors  before  their  assignment  to  the 
plaintiffs. 

The  cause  was  referred  to  a  referee,  and  upon  the  trial  the  follow- 
ing facts  appeared  : 

On  the  23rd  of  October,  1860,  J.  W.  Smith  shipped  at  Oswego,  in 
good  order  and  condition,  on  tho  defendant's  canal  boat  Denison, 
5,720  bushels  of  wheat,  to  be  dehvered  in  like  good  order  and  con- 
dition to  L.  Boberts  &  Co.,  consignees  at  the  city  of  New  York,  they 
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paying  fi*eight  and  charges,  it  being  stipulated  in  the  bill  of  lading 
that  damage  or  deficiency  in  quantity  was  to  be  deducted  from  the 
charges  by  the  consignees.  On  the  arrival  of  the  boat  at  Fort  Plain, 
in  the  latter  part  of  December,  1860,  she  suspended  her  voyag^e,  and 
the  wheat  was  found  to  be  damaged  by  water.  The  defendants  g-ave 
notice  to  the  consignees,  and  they  notified  the  plaintiffs,  who  had  in- 
sured the  cargo  for  them. 

Plaintiffs  had  an  agent  at  Fort  Plain,  and  defendants'  agent   at 
New  York  telegraphed  plaintiffp*  agent  at  Fort  Plain,  Dec  27,  1860, 
to  take  charge  of  the  cargo  for  account  of  whom  it  might  concern. 
The  defendants  also  sent  an  agent  from  Albany  to  Fort  Plain,  to  act 
for  them,  and  after  conference  with  him,  and  by  consent  of  all  par- 
ties, plaintiffs'  agent  took  the  entire  cargo,  separated  the  damaged 
wheat,   1,781U   bushels,  from  the  uninjured  portion  of  the  cargo, 
sold  it  for  the  best  price  that  could  be  obtained,  and  stored  the  resi- 
due. .  The  wet  wheat  realized  $534.38,  and  the  actual  loss  and  dam- 
age sustained  by  the  consignees  on  the  wheat  was  $2,461.98,  less  the 
salvage,  leaving  a  net  loss  of  $1,846. 75.     In  the  spring  of  1861,  by 
consent  of  all  parties,  the  defendants  took  the  sound  wheat,  which 
had  been  stored,  and  re- shipped  the  same  on  another  boat  belonging 
to  them,  called  the  Northamptonshire,  and  brought  the  same  to  New 
York,  where  they  dehvered  it  to  the  consignees,  under  the  terms  of 
the  original  bill  of  lading.   On  the  delivery  of  the  same.  May  9,  1861, 
the  consignees  gave  the  defendants  a  receipt  acknowledging  that  they 
had  "  received  fifty-seven  hundred  and  twenty  bushels  of  wheat,  less 
seventeen  hundred  and  eighty-one  \^  bushels  received  by  consignees 
at  Fort  Plain,  from  boat  Lyman  Denison."     At  the  time  this  receipt 
was  given,  there  was  a  settlement  between  the  consignees  and  the 
defendants,  in  which  the  defendants  allowed  for  some  bushels  of 
wheat  short,  and  fifty  dollars  "  for  general  average."     This  fifty  dol- 
lars the  defendants  claim  was  paid  for  the  damage  to  the  wheat, 
claimed  in  this  action.     There  was  conflict  in  the  evidence  as  to  what 
the  $60  was  paid  for. 

On  the  20th  of  May,  1861,  the  plaintiffs  paid  the  consignees  the 
amount  of  their  loss,  and  took  an  assignment  of  their  claim  for  dam- 
ages against  the  defendants. 

The  referee  reported  in  favor  of  the  plaintiffs,  and  found  substan- 
tially the  above  facts,  and  also  that  the  alleged  settlement  did  not 
cover  or  include  the  damages  claimed  in  this  action.  The  defendants 
took  various  exceptions  to  the  report,  and  appealed  fi-om  the  judg- 


Digitized  by  CjOOQ IC 


1873]  H(me  Ins.  Co.  vs.   Western  Transp'n  Co.  127 

ment  entered  thereon,  to  the  General  Term  of  the  Supreme  Court. 
and  then  to  this  Court 

JOHH  HUBBELL,   fOT  AppdlaiUS. 

WnxjAM  AiuEM  BuuuEB,  for  Beispondenta. 

F^ATtT.w^  Com. 

The  plaintifGs  in  their  complaint  base  their  right  to  recover  solely 
upon  a  cause  of  action  alleged  to  have  been  assigned  to  them  by 
L.  Roberts  &  Co.,  and  they  must  upon  this  appeal,  as  they  did  upon 
the  trial,  stand  by  the  theory  of  their  complaint. 

It  was  admitted  upon  the  trial  that  the  wheat  was  damaged  by  wa- 
ter on  the  way  to  Fort  Plain,  before  delivery,  while  in  possession  of 
the  defendants  as  carriers.    It  was  not  proved  how  the  damage  was 
occasioned,  nor  that  it  resulted  from  any  cause  that  would  excuse  the 
defendants  from  their  liability  as  common  carriers.     Hence  sufficient 
appeared  to  establish  the  liability  of  the  defendants.     If  they  claimed 
that  the  wheat  was  damaged  from  inevitable  accident,  the  burden 
was  upon   them   to   show  it.      Angell  on  Carriers,  seca.  188,  202, 
472;   King  vs.   Shepherd,   3   Stoiy  Cir.   Co.  R,  340  ;    Hawkes  vs. 
Smith,  1  C.  &  Marsh.  R,  72.     It  is  only  necessary  further  to  inquire 
whether  the  defendants  were  discharged  from  this  liability  by  the  de- 
livery and  receipt  of  the  wheat  at  Port  Plain,  or  the  alleged  settle- 
ment made  in  New  York. 

1.  It  is  claimed  that  L.  Boberts  &  Co.  volrmtarily  received  the  dam- 
aged wheat  at  Fort  Plain,  and  that  this  discharged  the  defendants 
from  all  liability  for  damage  to  the  wheat ;  and  this  claim  is  sought 
to  be  sustained  by  the  case  of  Propeller  Mohawk,  8  Wallace,  53.  In 
that  cose  Judge  Nelson,  after  stating  that  in  case  the  disaster  to  the 
cargo  happened  in  consequence  of  one  of  the  perils  within  the  excep- 
tion in  the  bill  of  lading,  it  is  perfectly  well  settled  that  if  .the  ship- 
per voluntarily  accepts  the  goods  at  the  place  of  the  disaster,  or  at 
any  intermediate  port,  such  acceptance  terminates  the  voyage  and  all 
responsibility  of  the  carrier,  and  that  the  master  is  entitled  to  freight 
pro  rata  ilineris,  further  states  as  follows  :  "  The  same  rule  as  it  re- 
spects the  effect  of  the  voluntary  acceptance  of  the  goods  at  the  place 
of  the  disaster  or  intermediate  port,  applies  in  case  the  ship  is  disa- 
bled or  prevented  from  forwarding  them  to  the  port  of  destination  by 
a  peril  or  accident  not  within  the  exception  in  the  bill  of  lading.  The 
only  difference  between  the  cases  is  that  inasmuch  as  in  the  lutt^ii*  the 
▼C9sel  is  responsible  for  all  damages  that  )iave  resulted  from  tbe  mis- 
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fortune  to  the  cargo,  the  proofs  of  the  acceptance  of  the  goods  at  the 
intermediate  port,  in  order  to  operate  as  a  discharge  of  the  vessely 
should  be  clear  and  satisfactory.    The  mere  acceptance  in  such  cases, 
and  nothing  else  passing  between  the  parties,  ought  not  to  preclude 
the  shipper  of  his  remedy.    It  should  i^pear  from  the  evidence  and 
circumstances  attending  the  transaction  that  the  acceptance  was  in- 
tended as  a  discharge  of  the  vessel  and  owner  from  any  further  re- 
sponsibility— what  would  be  equivalent  to  a  mutual  arrangement  ex- 
pressed or  impHed,  by  which  the  original  contract  in  the  bill  of  lading- 
was  rescinded.    The  ground  of  the  exemption  from  responsibility  of 
vessel  in  both  cases,  is  the  voluntary  acceptance  of  the  goods  at  the 
intermediate  port"    After  thus  laying  down  the  law,  the  learned 
judge  reaches  the  conclusion  upon  the  evidence  that  the  acceptance 
of  the  goods  in  that  case  at  the  place  of  the  disaster  was  voluntary, 
and  with  intent  to  discharge  the  carrier  from  all  liability. 

Here  there  was  no  such  acceptance.  All  parties  were  notified  of  the 
detention  of  the  boat  and  the  disaster  to  her  cargo.  The  general  agent 
of  the  defendants  at  New  York  telegraphed  to  the  insurance  agent 
of  the  plaintifiEs  at  Fort  Plain,  to  take  entire  charge  of  the  cargo  of 
wheat  **  for  account  of  whom  it  may  concern."  In  pursuance  of  this 
telegram  the  insurance  agent,  with  the  knowledge  and  consent  of  the 
defendants,  took  the  wheat  from  the  boats,  sold  the  damaged  wheat, 
and  stored  the  balance  in  a  storehouse.  In  the  spring  the  sound 
wheat  was  deHvered  from  the  storehouse  upon  an  order  of  the  de- 
fendants, and  taken  by  them  and  carried  to  New  York  in  fulfillment 
of  their  original  contract  to  carry  it,  and  was  there  deHvered  to 
L.  Boberts  &,  Co.,  the  consignees.  Here  there  was  positively  nothing 
to  indicate  that  the  consignees,  or  the  insurance  company,  the  plain- 
tiffs, intended  at  Fort  Plain  to  discharge  the  defendants  from  liabil- 
ity for  the  damage  to  the  wheat  The  defendants  certainly  did  not 
understand  that  their  original  contract  in  their  bill  of  lading  was  re- 
scinded, because  they  took  the  wheat  in  the  spring  and  carried  it  to 
its  destination  under  that  bill  of  lading.  It  would  be  quite  prepos- 
terous to  hold  that  because  the  insurance  agent  took  possession  of 
the  wheat  at  the  request  of  the  defendants,  and  with  the  consent  of 
the  consignees  and  the  insurance  company,  for  the  benefit  of  all  par- 
ties interested,  such  acceptance,  without  more,  should  operate  to 
discharge  the  defendants  from  their  hability  as  carriers.  To  reach 
such  a  result,  the  proof  should  be  quite  clear  and  satisfactory.  The 
defendants  did  not  ask  to  be  discharged,  and  what  reason  could  have 
induced  the  consignees  or  the  insurance  company  voluntarily  to  dis- 
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charge,  without  any  consideration  or  compensation,  a  liability  which 
6eems  to  be  nndispated  for  nearly  $2,000  ?  The  defendants  are  with- 
out any  finding  from  the  referee  that  the  wheat  was  accepted  at  Fort 
Plain  with  intent  to  discharge  the  defendants.  But  he  found  simply 
that  the  consignees  abandoned  the  wheat  to  the  plaintifiGs  as  insurers 
thereof  and  that  the  latter  took  possession  thereof  with  the  consent 
of  the  defendants.  In  support  of  the  judgment  we  must  assume  that 
the  referee  found,  as  he  was  authorized  to  upon  the  proof,  that  the 
acceptance  was  without  any  intent  to  discharge  the  defendants.  The 
only  effect,  therefore,  of  the  acceptance  of  the  damaged  wheat  at  Fort 
Plain,  was  to  enable  the  defendants  as  carriers  to  charge  pro  rata 
freight  upon  it,  and  it  did  not  discharge  them  from  the  liability 
sought  to  be  enforced  in  this  action. 

2.  It  is  further  claimed  that  the  defendants  maintained,'  upon  the 
trial  of  this  action,  their  defence  of  settiemeni  It  was  proved  that 
after  the  delivery  in  New  York  of  the  sound  wheat,  aderk  of  the  con- 
signees and  an  agent  of  the  defendants  settled  for  the  freight  and 
towing,  and  that  upon  such  settlement  a  deduction  was  made  from 
freight  due  the  defendants  for  deficiency  in  quantity  of  wheat  deliv- 
ered, and  also  '^  $50  for  general  average."  This  settlement  was  made 
between  two  persons  who  knew  nothing  about  the  extent  of  the  dam- 
age to  the  wheat,  and  without  any  figures  or  data  from  which  they 
could  ascertain  the  damage.  It  does  not  appear  that  the  amount  or 
extent  of  damage  was  talked  over.  While  it  is  quite  improbable  that 
the  $50  was  allowed  and  agreed  upon  as  a  satisfaction  for  the  damage, 
amounting  to  nearly  $2,000,  it  does  not  satisfactorily  appear  what  it 
was  allowed  for.  Defendants'  agent  testified  that  it  was  allowed  for 
the  entire  damage  to  the  wheat.  The  clerk  of  the  consignees  testified 
that  it  was  not  allowed  for  that^  but  that  it  was  a  customary  deduc- 
tion in  all  settlements  for  freight  in  such  cases,  and  he  was  confirmed 
&8  to  the  custom  by  the  testimony  of  an  insurance  adjuster.  But 
there  is  probably  some  mistake  about  it  The  blank  poUcy  which  I 
find  in  the  case  provides  that  in  case  of  loss  the  insurer  shall  pay  to 
tlie  insured  the  whole  amount  of  loss  to  the  amount  insured,  ''de- 
ducting in  all  cases,  instead  of  average,  $50  on  losses  on  wheat  and 
other  grains."  This  deduction  would  in  all  cases  fall  upon  the  as- 
sored,  as  his  contribution  towards  the  loss.  It  was  this  rule  of  de- 
duction which  the  parties  probably  attempted  to  apply  in  this  settle- 
iQeni  But  by  mistake  they  took  the  $50  out  of  the  carriers  instead 
of  the  assured,  and  the  result  is  that  after  allowing  the  $50  as  a  de- 
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dnction  from  their  freight,  the  carriers  are  still  adjudged  to  pay  the 
fall  amoant  of  the  damage. 

There  can  be  no  usage  or  custom  which  tolerates  or  sanctions  this. 
The  judgment  against  the  defendants  in  this  case  is  therefore  pro- 
bably too  much  by  $50,  but  we  cannot  rectify  the  mistake,  as  the 
allowance  of  the  $50  was  not  claimed  on  the  reference  nor  upon 
the  trial,  and*there  is  no  exception  which  brings  the  question  beforo 
us. 

The  evidence  as  to  the  settlement  is  quite  vague  and  uncertain. 
To  establish  a  settlement  of  so  large  a  sum  by  the  payment  or  allow- 
ance of  such  a  small  amount,  it  should  have  been  clear  and  satisfac- 
tory. It  is  enough  for  us  that  the  referee  found  that  the  claim  made 
in  this  action  was  not  included  in  the  settlement.  His  finding  upon 
this  question  is  conclusive. 

I  therefore  reach  the  conclusion  that  the  judgment  should  be 
a£Szmed  with  costs. 


UNITED  STATES   SUPKEME   COUET. 

DECEMBEB  TERM,   1871. 


In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 


THE  PHOENIX  INS.  CO.,  OP  BBOOELTN,   N.  T., 

PMnJtiffs  in  Error y 

vs. 

VINCENT   HAMILTON    AND   JOSHUA  D.  COOK.*. 

Insurance  vns  effected  with  the  i^laintifGs  in  error,  in  the  name  of  the  firm  of 
Hsuoiilton  &  Cook,  grain  commission  merchants,  against  loss  or  dama^  by  fire 
on  **  grain  in  store,  their  own,  or  held  by  them  in  trust  or  on  commission,  or 
sold  and  not  delivered."  Prior  to  effecting  the  insoranoe,  Hamilton,  one  of  the 
members  of  the  firm,  had  retired,  and  Cook,  by  mutual  agreement,  was  allowed 
to  carry  on  business  in  tJie  putnership  name.  No  notice  of  the  dissolution  was 
given. 

*  Decision  rendered  November  ISth,  1873. 
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The  film  k&pt  their  oonsiguments  of  grain  in  store  in  an  eleyator  belonging  to  a 

railroad  company,  whoise  employees  had  the  entire  charge  and  care  of  it. 
The  interest  of  a  nominal  partner  in  the  liabilities  of  the  firm  is  snch  as  should 
entitle  him,  in  absence  of  any  attempt  to  defraud,  to  join  with  the  other  mem- 
bezB  of  the  firm  in  effecting  insurance  on  the  property  of  the  concern. 
The  intimate  connection  of  Hamilton  with  the  business,  and  the  fact  that  as  be- 
tween himself  and  the  consignors,  the  railroad  company,  with  whom  the  grain 
W&8  stored,  and  all  other  persons  deling  with  it,  he  was  actually  a  parcner  and 
ineoned  all  the  responsibility  and  risk  attacliing  to  that  relation,  constituted  a 
BQJBcient  basis  of  interest  for  effecting  insurance  in  the  name  of  the  firm. 

This  ease  is  an  especially  strong  one,  £rom  the  fact  that  the  insurance  was  effected 
nainhr  for  the  benefit  of  the  owners  of  the  grain  held  on  commission,  and 
tbftfc  the  action  was  prosecuted  solely  for  their  banefit. 

Polides  are  constantly  applied  for  and  granted  on  general  stocks  of  goods  held  in 
trast  or  consignment  for  numerous  and  unknown  patties.  In  such  cases  it  is 
not  expected,  nor  would  it  be  possible,  that  the  insurers  should  be  Informed  as 
to  the  ownership,  and  an  omission  to  disclose  it  cannot  be  regarded  us  an  im- 
proper concealment. 

There  ma  no  error  in  the  charge  of  the  court  below  that  if  no  misrepresentations 
were  made  with  regard  to  the  individuals  who  composed  the  firm  of  Hamilton 
k  Cook,  there  was  no  misreprentation  which  could  avoid  the  policy  ;  and  that 
if  Hamilton  &  Cook  had  no  actual  care  or  custody  of  the  grain,  but  that  so  &r 
as  regards  its  preservation  from  fire,  it  was  entirelv  in  the  control  of  the  rail- 
road company,  and  so  understood  to  be  by  the  defendants'  agent,  when  the 
policy  was  effected,  the  omission  to  notify  the  defendants  of  the  dissolution  of 
the  firm,  was  not  a  concealment  which  would  avoid  the  policy. 

Mr.  Justice  Bbadlet  delivered  the  opinion  of  the  court. 

ilamilton  &  Cook  were  partners  in  the  grain  commission  business  at 
Toledo,  Ohio,  and  kept  their  consignments  of  grain  in  store  in  an 
elevator  at  that  place,  belonging  to  the  Michigan  Southern  Bailroad 
Company,  whose  employees  had  the  entire  charge  and  care  of  it. 
Hamilton  retired  fi'om  the  firm  in  July,  1867,  but  no  notice  of  the 
dissolution  was  given,  and  by  mutual  agreement  Cook  was  allowed  to 
carry  on  the  business  in  the  partnership  name  until  the  end  of  the 
year.  During  this  period,  insurance  to  the  amount  of  $10,000  was 
effected  with  the  plaintiffs  in  error  in  the  name  of  the  firm,  EEamilton 
k  Cook,  against  loss  or  damage  by  fire  on  the  "  grain  in  store,  their 
own,  or  held  by  them  in  trust  or  on  commission,  or  sold  and  not  de- 
livered," this  being  the  usual  method  of  taking  insurance  among  com- 
mission merchants  in  Toledo  ;  and  the  loss  for  which  this  action  was 
brought  by  Hamilton  &  Cook  occurred  on  the  21st  of  December, 
whilst  the  policy  was  running.  The  defense  set  up  was,  first,  want  of 
insurable  interest  in  Hamilton,  and,  secondly,  misrepresentation  and 
concealment  with  regard  to  the  interest.  The  case  comes  up  on  ex- 
ceptions to  the  charge  of  the  court,  which  was  in  favor  of  the  plain- 
tiff below  ;  and  the  principal  question  is,  whether  insurance  can  be 
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effected  in  the  name  of  a  nominal  partnership  where  the  business  is 
carried  on  by  and  for  the  use  of  one  of  the  partner& 

HamOton  was  a  nominal  partner,  held  out  to  the  world  as  a  member 
of  the  firm  by  his  own  consent,  and  affected  with  every  liability  of  a 
partner — to  consignors,  creditors,  and  all  persons  dealing  with  the 
concern.  The  plaintiffs  claim  that  this  was  a  sufficient  interest  to 
support  the  policy,  at  least,  in  a  commission  business,  where  insur- 
ance was  effected  for  the  benefit  of  the  real  owners  of  the  good&  It 
is  objected  that  a  nominal  partner  is  only  held  such,  adversely,  for 
the  purpose  of  subjecting  him  to  liability  as  a  partner  and  not  for 
the  purpose  of  giving  him  the  benefits  and  advantages  of  a  partner. 
But  whilst  this  is  generally  true,  the  interest  of  a  nominal  partner  in 
the  liabilities  of  the  firm  is  such  as  should  entitle  him,  in  the  absence 
of  any  attempt  to  defraud,  to  join  with  the  other  members  of  the 
firm  in  effecting  insurance  on  the  property  of  the  concern.  As 
Chief  Justice  Jones  remarked  in  De  Forest  vs.  Fulton  Ins.  Co.,  1  Hall, 
110  :  "  It  does  not  always  require  either  the  legal  title  or  beneficial 
interest  in  the  property  to  entitle  a  party  otherwise  connected  with  it 
to  effect  a  valid  insurance  upon  it  A  carrier  may  insure  goods  he 
contracts  to  convey,  yet  he  has  neither  the  legal  title  nor  the  beneficial 
interest  in  them,  but  he  is  responsible  for  their  loss." 

But  the  case  of  a  nominal  partnership  carried  on  for  the  benefit  of 
one  or  more  members  of  the  firm  seems  to  be  still  stronger.  For  it 
may  be  said  that  the  legal  interest  in  the  business  is  in  the  firm, 
whilst  the  beneficial  interest  is  in  the  member  or  members  for  whose 
use  it  is  carried  on.  In  the  case  before  us,  as  to  all  the  world  except 
themselves,  the  legal  interest  of  the  business  was  in  the  firm  of  Ham- 
ilton &  Cook,  the  beneficial  interest  in  Cook  alone.  And  as  it  is  well 
settled  that  a  trustee  or  agent  may  insure  the  property  held  in  that 
capacity  for  the  benefit  of  all  concerned,  there  seems  to  be  no  valid 
reason  why  persons  constituting  a  nominal  partnership  should  not  be 
competent  to  effect  insurance  as  well  as  transact  the  other  business  in 
the  partnership  name.  In  this  case  the  intimate  connection  of  Ham- 
ilton with  the  business,  and  the  fact  that  as  between  him  and  the  con- 
signors of  the  grain  insured,  the  railroad  company  with  whom  it  was 
stored,  and  all  other  persons  dealing  with  it,  he  was  actually  a  part- 
ner, and  incurred  all  the  responsibihty  and  risk  attaching  to  that  re- 
lation, constituted,  in  our  judgement,  a  sufficient  basis  of  interest  for 
effecting  insurance  in  the  name  of  the  firm.  The  doctrine,  estab- 
lished by  a  number  of  cases,  that  nominal  partners  are  proper  plain- 
tiffs as  well  as  proper  defendants  in  actions  by  and  against  the  firm. 
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lends  support  to  this  view.     See  Parsons  on  Partn.,  134  ;   Story  on 
Partn.,  §§  241.  242  ;  1  Smith's  Lead.  Ca.,  1,190. 

The  case  before  us  is  an  especially  strong  one,  from  the  fact  that 
the  policy  was  effected  mainly  for  the  benefit  of  the  owners  of  grain 
held  by  Hamilton  &  Cook  on  commission.    The  action  was  prose- 
cuted solely  for  their  benefit     The  plaintiffs,  on  the  trial,  expressly 
waived  any  daim  for  grain  belonging  to  themselves  individually,  and 
asked  a  verdict  only  for  the  value  of  the  grain  which  was  received  on 
commission,  claiming  to  recover  this  amount  for  the  use  and  benefit 
of  the  owners.     The  liberahty  with  which  policies  of  this  character, 
issaed  to  trustees  and  agents  for  the  benefit  of  parties  really  inter- 
ested, are  sustained  by  the  courts,  is  stated  and  illustrated  in  the 
case  of  The  Insurance  Company  vs.  Chase,  decided'  by  this  court  in 
December  Term,  1866.    6  Widlace,  609.    As  looking  in  the  same 
direction,  we  may  refer  to  the  cases  in  New  York  which  decide  that 
a  sale  by  a  retiring  partner  to  his  copartners  of  his  interest  in  the 
firm,  ]&  not  a  breach  of  the  condition  that  the  policy  shall  be  void  if 
the  property  is  conveyed  without  the  consent  of  the  insurance  com- 
pany.   See  Hofl&nan  vs.  ^tna  Insurance  Co.,  32  N.  Y.  Rep.,  405,  and  • 
caaes  there  reviewed. 

The  other  ground  of  defense  was,  that  there  was  misrepresentation 
and  conceahnent  as  to  the  interest,  which  vitiated  the  policy.    It  is 
laid  down  by  this  court  in  The  Columbian  Ins.  Co.  vs.  Lawrence,  2 
Peters,  49,  that  an  applicant  for  insurance  is  bound  to  fair  dealing 
with  the  underwriters,  and,  in  his  representations,  should  omit  noth- 
ing which  it  is  material  for  them  to  know ;  nothing  which  would 
probably  iafluence  the  mind  of  the  underwriter  in  forming  or  decUn- 
ing  the  contract     This  doctrine  is  repeated  in  several  subsequent 
cases,  and  is  undoubtedly  the  well-established  law.    But  its  applica- 
tion will  depend  upon  the  circumstances  of  each  case.     Generally 
speaking,  it  is  undoubtedly  true  that  any  misrepresentation  with  re- 
gard to  the  ownership  of  the  property  insured  will  suffice  to  vitiate 
the  policy.    But  poUcies  are  constantly  applied  for  and  granted  on 
general  stocks  of  goods,  held  in  trust  or  on  consignment  for  numer- 
ous and  unknown  parties    In  such  cases  it  is  not  expected,  nor  would 
it  be  possible,  that  the  insurers  should  be  informed  as  to  the  owner- 
ship.   They  are  content  to  insure  for  the  benefit  of  whom  it  may  con- 
cern.   Of  course,  an  omission  to  disclose  the  ownership  in  such  cases 
cannot  be  regarded  as  an  improper  concealment.    In  some  cases  it 
is  important  for  the  insurers  to  know  who  is  interested  in  the  pro- 
perty, in  order  that  they  niay  form  a  judgment  as  to  the  probable 
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care  which  will  be  bestowed  in  its  custody  and  preservation.  In  other 
cases  this  knowledge  may  be  a  matter  of  little  importance.    In  tlie 
case  before  us,  the  grain  insured  was  in  the  sole  custody  and  care  of 
the  railroad  company,  and  the  insurers  were  little  concerned,  as,  in 
fact,  their  agent  made  no  inquiry  who  were  the  owners  or  interested 
therein ;  and  no  representation  was  made  on  the  subject  farther  than 
to  make  the  application  in  the  name  of  Hamilton  &  Cook,  and  to  ask 
for  a  general  insurance  on  the  grain  in  the  elevator,  whether  theiz 
own  or  held  by  them  in  trust  or  on  commission,  etc.    Under  the  cir* 
cumstances  of  the  case  we  do  not  see  that  anything  material  for  ilie 
insurers  to  know,  or  that  would  have  had  a  bearing  on  taking  tlie 
risk  or  fixing  the  premium,  was  concealed  or  withheld.     On  this  sub- 
ject the  court,  at  the  request  of  the  plaintiffs'  counsel,  charged  the 
jury  that  if  no  representations  were  made  with  regard  to  the  indi- 
viduals who  composed  the  firm  of  Hamilton  &  Cook,  there  was  no 
misrepresentation  which  could  avoid  the  policy  ;  and  that  if  Hamilton 
&  Cook  had  no  actual  care  or  custody  of  the  grain,  but  that  so  far 
as  regards  its  preservation  from  fire,  it  was  entirely  in  the  control  of 
the  railroad  company,  and  so  understood  by  the  defendants'  agent 
when  the  policy  was  effected,  the  omission  to  notify  the  defendants  of 
the  agreement  of  dissolution  could  not  be  considered  a  concealment 
which  would  avoid  the  policy.    Under  the  circumstances  of  the  case, 
we  do  not  think  there  was  any  error  in  this  charge. 

The  judgment  is  affirmed. 

Dissenting,  Mr.  Justice  Clifford. 


COUET    OP   APPEALS   OF   NEW  TOEK. 


Appeal  from  Genej^d  Term  of  Supreme  Court 


ISAAC    C.   OQDEN,  et  at,,   Bespondents, 

vs. 

mE    EAST    RIVER   INS.    CO.,    AppeUanis* . 

The  olaose  in  policies  of  insarance,  providing  for  an  apportionment  of  the  I088  in 
case  of  other  insorance,  is  a  part  of  the  contract,  and  most  receive  a  reasona- 

*  DedBion  rendered  December  8rd,  1872. 
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Ue  constnictioii.  The  rules  goyeming  contiibation  among  insurers,  oannot  be 
engrafted  upon  it. 
Opinion  in  Uoward  Ins.  Co.  V3.  Scrlbner  et  aL,  that  where  a  specific  x^rcel  of  pro- 
perty is  inmired  by  one  policy,  and  the  same  property  is  covered  by  another 
poUcT,  which  also  includes  other  property,  the  latter  policy  is  to  be  thrown 
ybolly  out  of  Tiew,  and  does  not  constitute  other  insurance  within  the  mean- 
ing of  the  clause,  overruled. 

Ute  role  for  apportioning  the  loss,  in  case  of  over-insurance,  when  several  parcels 
of  property  are  insured  together  by  one  policy  for  an  entire  sum,  and  one  of 
the  parcels  is  insured  separately  by  another  policy,  is  that  the  sum  insured  by 
the  first-mentioned  policy  is  to  be  distributed  among  the  several  parcels,  in  the 
proportion  which  the  sum  insured  upon  each  parcel  bears  to  the  total  value  of 
all  the  parcels. 

The  defendant  issued  a  policy  for  $3,000.00  upon  a  jMurcel  of  property,  worth  $16,- 
000.00.  There  was  other  insurance  for  $47,000.00  upon  this  and  other  parcels 
of  property  insured  together.  The  value  of  all  the  property  covered  by  the 
other  insnmnce  was  $fi^,000.00.  All  the  parcels  of  property  covered  by  the 
defendants'  policy  and  by  the  other  insurance  was  destroyed. 

In  case  of  a  total  loss,  each  parcel  covered  by  the  insurance,  other  than  the  de- 
feodants',  should  be  deemed  insured  for  |i  of  its  value,  and  the  parcel  covered 
by  defendants'  policy,  for  f^  of  its  value. 

In  this  case  there  was  no  over-insurance,  and  consequently  there  is  no  occasion 
for  any  apportionment. 

Rapallo,  J. 

The  clause  now  usual  in  policies  of  insui'ance  which  provides  for 
M  apportionment  of  the  loss,  in  case  of  other  insurance  on  the  prop- 
yl) is  a  part  of  the  contract  and  must  receive  a  reasonable  construc- 
tion. \ie  bave  no  right  to  engraft  upon  it  the  rules  governing  suits 
for  (contribution  among  insurers,  or  to  restrict  its  operation  to  cases 
vbere  such  suits  could  be  maintained,  but  must  look  at  the  language 
of  the  clause  itself  and  construe  it  as  we  would  any  other  stipulation 
hetweeu  the  insurer  and  the  insured. 

We  cannot  adopt  the  view  taken  of  this  clause  in  the  case  of  How- 

wd  In&  Co.  vs,  Scribner,  5  Hill,  298,  where  it  was  held,  in  analogy  to 

the  rule  in  actions  for  contribution,  that  where  a  specific  parcel  of 

property  is  insured  by  one  policy,  and  the  same  property  is  covered 

hy  another  policy,  which  also  includes  other  property,  the  latter  poU- 

cj  is  to  be  thrown  wholly  out  of  view,  and  does  not  constitute  other 

insurance  within  the  meaning  of  the  clause  ;  in  either  case,  we  agree 

to  the  doctrine  contended  for  by  the  counsel  for  the  appellant,  that 

the  whole  sum  insured  by  the  more  comprehensive  policy  is  to  be 

considered  as  so  much  additional  insurance  upon  the  parcel  separately 

insured. 

Yihere  several  parcels  of  property  are  insured  together  for  an  en- 
tire sum,  it  is  impossible  to  say,  as  to  either  of  the  parcels,  that  there 
is  no  msurance  upon  it,  neither  is  it  reasonable  to  assume  that  any  of 
the  parcels  is  insured  for  more  than  its  value  when  the  whole  sum  in- 
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Bored  is  less  than  the  aggregate  valae  of  all  the  parcels  covered  by 
the  policy.  The  difficulty  lies  in  determining  what  part  of  the  whole 
sum  insured  is  to  be  deemed  applicable  to  either  parcel,  when  the  po- 
licy  itself  makes  no  separation. 

If  the  entire  property  is  destroyed,  as  in  this  case,  the  rule  laid 
down  in  2  Phillips  on  Insurance,  p.  36,  No.  1,263  a,  and  in  Blake 
vs.  Exchange  Mutual  Ins.  Co.,  12  Gray,  265,  carries  out  the  intent  of 
the  clause  and  works  entire  equity  between  the  insurers  and  the  in- 
sured, as  well  as  between  the  several  insurers.  That  rule  is  in  sub- 
stance, that  for  the  purpose  of  apportioning  the  loss,  in  case  of  over- 
insurance,  where  several  parcels  are  insured  together  by  one  policy 
for  an  entire  sum,  and  one  of  the  parcels  is  insured  separately  by  an- 
other policy,  the  sum  insured  by  the  first-mentioned  policy  is  to  be 
distributed  among  the  several  parcels  in  the  proportion  which  the 
sum  insured  by  the  policy  bears  to  the  total  value  of  all  the  parcels. 
Thus  in  round  numbers  the  sum  insured  in  this  case  by  the  policies 
other  than  the  defendant's  on  the  property  as  an  entirety  was  $47,- 
000.  The  total  value  of  the  property  covered  by  these  policies  was 
$88,000.  In  case  of  a  total  loss,  each  parcel  should  be  deemed  in- 
sured thereby  for  ^  of  its  value.  The  parcel  separately  insured  by 
the  defendant  was  worth  $16,000,  and  was  insured  by  the  defendant 
for  $3,000,  which  was  equal  to  -^  of  its  value.  It  is  manifest  that 
there  was  no  over-insurance,  and  that  consequently  there  is  no  occa- 
sion for  any  apportionment. 

Whether  this  would  be  the  proper  rule  in  case  the  $16,000  parcel 
alone  had  been  destroyed  or  damaged,  it  is  not  now  necessary  to  de- 
termine. In  that  event,  if  the  defendant's  policy  had  not  existed,  the 
whole  loss  would  have  been  recoverable  under  the  $47,000  insurance. 
It  may  be  that  the  rule  for  ascertaining  the  amount  of  insurance  upon 
any  particular  parcel  when  insurances  are  commingled,  as  in  this 
case,  is  dependent  upon  the  extent  of  the  loss,  and  that  whatever 
could  be  recovered  upon  the  more  comprehensive  pohcy,  without  re- 
gard to  the  other,  is  the  amount  to  be  deemed  insured  thereby  on  the 
part  injured,  in  case  of  a  partial  loss,  and  that  on  that  basis  an  over- 
insurance  to  the  extent  of  the  separate  policy  might  be  established. 
By  insuring  several  parcels  of  property  for  an  entire  sum  the  insured 
obtains  the  advantage,  and  the  insurer  subjects  himself  to  the  liability 
of  having  so  much  of  the  total  sum  insured  as  may  be  necessary  to 
compensate  for  damage  to  any  part  of  the  property  applied  to  that 
part,  though  the  sum  named  in  the  policy  would  have  been  insuffi- 
cient to  cover  the  loss,  if  the  whole  had  been  destroyed.    Thus  it  is 
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left  to  the  result,  in  case  of  a  partial  loss,  to  determine  what  sum  is 
insured  upon  any  particular  parcel,  the  only  limit  being  its  yalue.   On 
the  other  hand,  it  would  be  desirable  to  adopt  a  general  rule,  appli- 
cable to  all  contingencies.    We  refrain  from  expressing  an  opinion 
now  npon  the  several  phases  which  might  be  developed  under  an  in- 
surance of  this  character  in  case  of  partial  loss,  confining  our  adju- 
dication to  the  case  before  us,  which  was  that  of  a  total  loss  of  the 
whole  subject  insured  by  all  the  policiea 
The  judgment  should  be  affirmed  with  costs. 
All  concur.    Judgment  affirmed. 


SUPEEME   COUET   OF   NEW  JEESET. 

FEBBUABT  TERM,    1872. 


HENRIETTA   HILLYARD  et  d. 

THE  MUTUAL   BENEFIT   INS.    CO.* 

The  defendants,  a  corporation  created  by  the  laws  of  New  Jersey,  before  the  war, 
isned  a  policy  for  the  benefit  of  the  plaintiffa,  npon  the  life  of  their  father. 
The  policy  contained  a  provision  that  in  case  the  tmstee  should  not  pay  the 
ftonoal  pi^minm,  on  or  before  the  days  therein  mentioned  for  the  payment 
thereof;  the  company  should  not  be  liable  for  the  payment  of  the  sum  insured, 
or  any  part  thereof ;  that  the  policy  should  cease  and  determine  ;  and  that  all 
prenoos  payments  should  be  forfeited.  The  plaintifis  and  the  father  were 
nadsats  of  Virginia.  The  payment  of  the  annual  premiums  was  intermitted 
daring  the  civil  war,  and  the  life  insured  terminated  during  such  intermission. 
A.  tender  of  the  premiums  was  made  after  the  close  of  the  war. 

Amr,  either  foreign  or  domestic,  puts  an  end,  during  its  continuance,  to  all  ami- 
cable intercourse  between  the  citizens  of  Uie  respective  belligerent  powers. 
All  contracts  made  with  an  enemy  during  war  are  void,  and  cdl  payments  of 
debti  or  remission  of  funds  during  war  are  illegal  and  forbidden. 

The  payment  of  these  premiums,  at  the  stipulated  times,  became  legally  impos- 
nole.  If  they  had  been  tendered,  the  defendants  could  not,  without  doing  an 
nnlawful  act^  have  received  them. 

The  exact  performance  of  this  contract,  on  the  port  of  the  assured,  has  been  ren- 
dered impossible  by  the  act  of  the  law,  and  as  such  occurrence  was  not  a  con- 

•  ItadalKm  renderedJnne  UMh,  1873. 
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tingency  which  can  reasonably  be  Rnpposed  to  have  been  within  the  contem.*- 
plation  of  the  contractiug  parties  at  the  time  they  bargained,  this  &ilnre  in  & 
strict  compliance  is  not  a  legtil  breach  of  the  agreement. 

The  reasonable  and  tme  doctrine  seems  to  be  that  express  terms  are  necessary  to 
create  an  obligation  which  will  inclnde  a  liability,  in  case  of  an  unanticipated 
prevention,  by  the  act  of  Qod  or  of  the  law»  of  the  fulfillment  of  a  stipnlation. 

The  payment  of  the  several  premiums  on  the  contract  days  was  excused,  from  the 
fact  tl^at  such  payment  was  rendered  impossible  by  the  war. 

When  the  subject  matter  of  the  contract  does  not  become  unlawfdl,  and  it  has 
been  in  some  degree  executed,  so  that  the  parties  cannot  be  restored  to  their 
original  condition,  the  contract,  although  for  the  time  being  some  of  its  terms 
are  not  capable  of  performance,  is  not  in  a  posture  to  be  rescinded  either  in 
whole  or  in  part  mien  such  a  result  is  not  absolutely  inevitable,  and  where  it 
would  lead  to  injustice,  it  does  not  take  place. 

Whenever  the  law  interferes  with  the  contract,  it  should  be  held  that  such  inter- 
ference will  disturb  the  intentions  of  the  contracting  parties  to  the  least  degree 
practicable. 

The  tender  of  the  premiums  was,  in  legal  effect^  a  compliance  with  the  plaintifEs' 
stipulations  in  that  respect 

The  defendants,  by  the  interdict  of  their  own  government,  were  disqualified  dar- 
ing the  war  from  receiving  the  premiums,  and  a  tender  of  the  money  by  the 
plaintiffs  must,  of  necessity,  have  been  rejected  by  the  defendants.  They  can- 
not be  permitted  to  impute  a  result,  occurring  from  their  own  incapacity,  as  a 
breach  of  agreement  on  the  part  of  plaintiflGi. 

X  continuing  contracti  which  has  been  partiy  performed,  and  which  will  remain 
in  force  from  its  own  intrinsic  quality,  without  the  doing  of  anything  by  any 
party  to  it,  is  not  avoided  by  the  occurrence  of  the  war.  As  the  i>ayment  of 
the  premiums  was  suspended,  the  continuance  of  the  contract  in  question  was 
not  dependent  on  the  doing  of  any  act,  on  the  part  of  the  company  or  of  the 
assured,  and  the  contract  was  not  annulled. 

Debts  due  from  a  citizen  of  this  country  to  an  enemy,  are  not  liable  to  forfeitore 
on  the  breaking  out  of  hostilities,  except  by  the  action  of  Congress.  Much 
less  can  a  vested  right,  such  as  arises  out  of  the  present  policy,  be  forfeited  by 
the  operation  of  the  war  for  the  benefit  of  one  of  the  contracting  parties. 

The  continuance,  during  the  progress  of  a  war,  of  insurance  on  the  life  of  an  en- 
emy, is  not  inconsistent  with  the  welfare  of  either  of  the  belligerents. 

A  stipulation  that  the  money  should  be  payable,  even  though  tiie  life  insured 
should  be  lost  in  a  war,  which  might  arise  between  the  States  ot  the  assured 
and  the  insurer,  would  be  clearly  illegal  and  void,  and  no  such  provision, 
which  if  present  would  vitiate  the  whole  agreement,  can  be  understood  to  be 
comprehended  in  the  general  expressions,  which  are  in  common  use  in  these 
{>olicies.  An  exception  is  invariably  implied,  embracing  evezy  case  of  a  loss  of 
life  by  any  means  concerning  which  it  would  be  criminal  or  incompatible  with 
the  law  or  against  the  public  interest  to  stipulate  or  bargain. 

This  action  was  properly  broaght  in  the  name  of  the  plaintifEs.  The  general  rule 
is  that  the  suit  may  be  brought,  on  these  policies,  when  in  the  form  of  simple 
contracts,  in  the  name  of  the  party  having  the  beneficial  interest  The  agent 
who  effected  the  insurance,  is  styled  a  trustee,  but  that  does  not  make  him 
such,  as  his  powers  and  capacities  appear  to  be  those  simply  of  an  agent 

If,  under  the  incorpoiation  of  the  company,  the  plaintifE^  as  holders  of  a  policy, 
became  partners  with  the  other  corporators,  the  war  did  not  dissolve  such  part* 
nerahip,  and  such  dissolution,  even  if  it  took  place,  would  not  affect  the  oUi- 
gations  of  the  policy. 

This  was  a  suit  on  a  policy  of  life  insurance,  dated  27th  December, 
1849.    The  plaintifiEs  were  the  daughters  of  John  H.  Hilljard,  and 
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their  respective  husbands,  and  the  declaration  stated  that  being  inter- 
ested in  the  hfe  of  their  father,  they,  by  one  Edwin  Hillyard,  their 
trustee  and  agent,  entered  into  an  agi*eement  with  the  defendants 
in  and  by  which  said  agreement  it  is  recited  that  the  said  defendants, 
in  consideration  of  the  sum  of  $302.50,  to  them  in  hand  paid  by  Ed- 
win Hillyard,  trustee,  and  of  the  annual  premium  of  $302.50,  to  be 
paid  on  or  before  twelve  o'clock,  M.,  on  the  twenty-seventh  day  of 
December,  in  every  year  during  the  continuance  of  that  poHcy,  do 
assor©  the  life  of  John  H.  Hillyard,  of  Richmond,  in  the  County  of 
Henrico,  State  of  Virginia,  (meaning  thereby  the  father  of  the  last 
named  plaintiffii,)  in  the  amount  of  five  thousand  dollare,  for  the 
term  of  life,  etc. 

Among  the  conditions  expressed  in  the  policy  was  the  following 
one,  viz.:  that  in  case  the  said  Edwin  Hillyard,  trustee,  should  not 
pay  the  said  annual  premiums  on  or  before  the  several  days  there- 
in before  mentioned  for  the  payment  thereof,  then,  and  in  every  such 
case,  the  said  company  should  not  be  liable  to  the  payment  of  the 
som  insured,  or  any  part  thereof,  and  that  the  poUcy  should  cease  and 
determine ;  and  that  it  was  thereby  further  agreed  that  in  every  such 
case,  where  the  pohcy  should  cease  and  become  null  and  void  all 
prerions  payments  made  therein  and  all  profits  should  be  forfeited  to 
the  said  company. 

It  was  then  stated  that  the  trustee  paid  the  annual  premiums  "  up 
to  and  until "  the  twenty-sixth  day  of  December,  1861,  that  for  a 
long  time  before  and  after  that  date  the  plaintifiis  and  the  said  trustee 
were  inhabitants  of  Virginia,  and  the  defendants  were  inhabitants  of 
the  State  of  New  Jersey,  and  that  on  the  first  day  of  December,  1861, 
the  President  of  the  United  States,  by  virtue  of  the  power  and  au- 
thority in  him  vested,  and  according  to  the  statute,  etc.,  had  by  his 
proclamation,  bearing  date,  etc,  declared  that  the  inhabitants  of  the 
said  State,  so  as  aforesaid  inhabited  by  the  said  plaintiff  and  their 
said  trustee,  and  the  section  or  part  of  the  said  State  so  inhabited  by 
them,  were  in  a  state  of  insurrection  against  the  United  States ;  and 
that  the  said  proclamation  remained  in  force,  and  the  state  of  insur- 
rection and  condition  of  hostihty  therein  declared  to  exist,  continued 
for  a  long  space  of  time,  etc.,  by  reason  whereof  all  commercial  inter- 
obtuse,  etc.  continued  to  be  unlawful  and  impossible  ;  and  during  all 
that  time  hindered  the  payment  of  said  annual  premiums 
The  declaration  then  alleged  a  tender  after  the  war. 
There  was  a  general  demurrer  to  this  declaration. 
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Beaslet,  Ch.  J. 

This  Boit  is  on  a  policy  of  life  insurance  made  by  the  defendants,  a 
corporation  created  by  the  laws  of  this  State,  in  favor  of  the  plaintiffs^ 
who  were  residents  of  the  State  of  Virginia.  The  person  whose  life 
was  insured  was  also  a  resident  of  this  latter  State.  The  payment  of 
the  annnal  premiums  was  intermitted  during  the  recent  civil  war, 
and  the  life  insured  terminated  during  such  intermission.  The  pol- 
icy contained  the  usual  clause,  that  in  case  the  annual  premiums 
should  not  be  paid  on  or  before  the  days  designated,  the  company 
should  not  be  Uable  to  the  payment  of  the  sum  insured,  and  that  the 
policy  should  cease  and  determine.  It  was  this  last  provision  which 
gave  rise  to  the  first  objection  to  the  present  action,  taken  on  the 
argument  before  this  court 

The  declaration  admits  that  the  premiums  were  not  paid  accord- 
ing to  the  terms  of  this  stipulation,  and  that  the  death  occurred 
during  the  period  of  such  non-payment  The  existence  of  the  civil 
war  is  rehed  upon  as  an  excuse  for.  this  default 

No  one,  at  the  present  day,  can  doubt  that  a  war,  either  foreign 
or  domestic,  puts  an  end,  during  its  continuance,  to  all  amicable  in- 
tercourse between  the  citizens  of  the  respective  belligerent  powers.  In 
this  respect  all  the  judicial  decisions,  as  well  in  England  as  in  this 
countr}',  agree  with  the  opinion  expressed  by  the  publicists,  and  with 
the  practice  of  all  civilized  nations.  The  interdiction  extends  to  every 
species  of  friendly  commimication.  All  contracts  made  with  an  ene- 
my during  war  are  void,  and  all  payments  of  debts,  or  remission  of 
funds,  under  similar  circumstances,  are  illegal  and  forbidden. 

As  the  doctrine  is  expressed  by  the  English  jurists,  there  cannot 
exist,  at  the  same  time,  a  war  for  arms  and  a  peace  for  commerce,  the 
principle  being  that  the  belligerent  condition  places  every  individual 
of  the  respective  governments,  as  well  as  the  government  themselves, 
in  a  state  of  hostility. 

By  force  of  this  rule  the  payment  of  these  premiums,  at  the  stipu- 
lated times,  became  legally  impossible.  If  they  had  been  tendered, 
the  defendants  could  not,  without  doing  an  unlawful  act^  have  re- 
ceived them.  Both  the  payment  and  the  receipt  of  the  moneys  would 
have  been  a  breach  of  duty  and  of  law.  The  question  is  whether  the 
act  of  payment,  having  become  thus  illegal,  the  performance  of  such 
act  was  not  excused. 

The  exact  performance  of  this  contract,  on  the  x^art  of  the  assured, 
has  been  rendered  impossible  by  the  act  of  the  law,  and  as  such  oc- 
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ciirrence  was  not  a  contingency  which  can  reasonably  be  supposed  to 
have  been  within  the  contemplation  of  the  contracting  parties  at  the 
time  they  bargained,  I  think  this  failure  in  a  strict  compliance  is  not 
a  legal  breach  of  the  agreement  The  reasonable  and  true  doctrine 
seems  to  be,  that  express  terms  are  necessary  to  create  an  obligation 
which  will  include  a  hability  in  case  of  an  unanticipated  prevention, 
by  the  act  of  God  or  of  the  law,  o^  the 'fulfillment  of  a  stipulation. 
In  the  absence  of  such  an  expressed  intention  there  is  always  an  im- 
phed  understanding  that  the  doing  of  the  act  agreed  to  l>e  done  shall 
not  become  absolutely  impracticable  from  a  remote  and  unexpected 
event  occasioned  by  a  natural  or  legal  agency. 

This  role,  as  well  as  its  conditions  and  limitations,  is  clearly 
marked  in  the  judicial  decisions,  and,  as  an  ancient  illustration,  I  re- 
fer to  the  case  of  Lawrence  vs.  Twentiman,  1  Boll.  Abridg.,  450. 
Condition  G.,  pL  10,  where  it  was  ruled  that  if  a  man  covenant  to 
build  a  house  before  a  certain  day,  and  the  plague  breaks  out  in  the 
place  where  the  house  is  to  be  built  before  the  day,  and  continues  un- 
til after  the  day,  the  covenantor  is  excused  from  the  performance  of 
the  covenant  at  the  day,  for  the  law,  it  is  said,  will  not  compel  him  to 
venture  his  life,  but  he  may  do  it  after.  Another  example  occurs  in 
Williams  vs.  Lloyd,  W.  Jones,  Bep.,  179,  in  which  the  declaration 
stated  that  the  plaintiff  delivered  a  horse  to  the  defendant,  which  the 
defendant  promised  to  redeliver  on  request,  and  a  defence  was  sus- 
tained which  set  up  that  the  horse  died  before  a  request  to  redeliver 
him.  Ld.  Coke,  1  Inst,  206,  a,  b,  expresses  the  same  rule,  saying 
that  where  the  condition  of  a  bond  or  recognizance  becomes  impos- 
sible by  the  act  of  God,  or  of  the  law,  or  of  the  obligee,  there  the  ob- 
ligation is  saved,  as  if  a  man  be  bound  by  recognizance  or  bond, 
with  condition  that  he  appear  at  the  next  term  of  such  court,  and  be- 
fore the  day  he  dieth,  the  recognizance  or  obligation  is  saved. 

This  rule,  as  thus  expounded,  was  applied  and  enforced  by  the 
Supreme  Court  of  New  York  in  the  case  of  the  People  vs.  IVIanning 
&  Ck}ndit,  8  Cowen,  297  ;  and  its  existence  is  very  pointedly  recog- 
nized by  Ld.  Ellenborough  in  Barker  vs.  Hodson,  3  Man.  &  Sel.,  271. 
The  doctrine  was  much  discussed  and  considered  in  the  modern  case 
of  HaU  vs.  Wright,  El.,  B.  &  El.,  746,  (96  E.  C.  L.  B.,)  which  was  an 
action  for  breach  of  promise  of  marriage.  And  in  the  several  opin- 
ions read  in  the  case  it  seems  to  be  either  expressly  stated,  or  impli- 
edly assumed,  that  if  the  performance  of  the  promise  had  become 
impossible  by  the  act  of  God,  as  by  a  visitation  of  grievous  sickness, 
it  would  have  been  an  excuse  for  non-performance. 
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It  is  true  that  in  jadicial  dicta  and  in  the  works  of  some  of  tlie 
text  writers  it  is  affirmed,  as  a  general  rule  or  principle  of  law,  tlxat 
whenever  a  party  enters  into  an  unqualified  agreement  to  do  some 
particular  act,  that  the  impossibility  of  performance,  occasioned  by 
inevitable  accident,  or  an  unforeseen  occurrence  over  which  he  had  no 
control,  will  not  release  him  from  his  contract  Mr.  Addison,  in  his 
treatise  on  contracts,  thus  declares  the  law  ;  but  an  examination  ol 
the  cases  cited  will  show  that  the  deduction  made  by  him  is  not  war- 
ranted.  The  examples  adduced  are  all  cases  of  difficulty,  and  not  of 
impossibility  of  performance. 

This  erroneous  statement  of  the  rule,  erroneous  on  account  of  its 
universaHty,  seems  to  have  proceeded  from  the  leading  case  of  Para* 
dine  vs.  Jane,  Aleyn,  26,  in  which  the  distinction  is  drawn  between 
such  duties  as  the  law  charges  upon  a  party,  and  those  which  he 
voluntarily  assumes.  The  difference  being  that  it  is  only  in  the  for- 
mer class  of  cases  that  non-performance  will  be  excused  when  it 
arises  from  inevitable  necessity.  The  reason  given  for  this  discrimin- 
ation is,  that  in  instances  of  self-assumed  obligations  provisions 
should  be  made  for  the  contingency  set  up  as  an  excuse  for  non-com- 
pliance with  the  express  stipulation. 

The  rule  in  the  case  cited  is  expressed  in  too  general  terms,  but 
limiting  it,  as  it  should  be  limited,  by  its  apphcation  to  the  facts  to 
which  it  belongs,  it  is  correct  The  action  was  in  debt  for  rent,  and 
the  defendant  pleaded  that  he  had  been  expelled  from  the  premises 
demised,  and  from  the  profits,  by  the  pubhc  enemy.  Obviously,  this 
was  not  a  ca«e  of  impossibility  of  performance,  for  it  was  simply  a 
hardship  for  the  tenant  to  pay  rent  when  no  benefit  had  accrued 
to  him  from  the  property. 

There  could  be  no  reasonable  inference,  from  the  conditions  of  the 
case,  that  the  parties  intended  that  the  rent  was  not  to  be  exacted  in 
the  event  of  the  possession  of  the  premises  being  lost  to  the  tenant 

Whether  a  contract  is  to  be  operative,  in  the  event  of  performance 
becoming  impossible,  is  a  question  as  to  the  intention  of  the  parties. 

There  are  few  contracts,  if  any,  which  express  in  terms  the  full 
meaning  of  the  contractors  under  all  possible  circumstancesv  and 
hence  the  limitations  and  incidents  which  the  law  so  often  suppliea 
It  is  not  intended  to  be  questioned  that  when  a  contract  is  made  in 
intelligible  terms,  which  are  sufficiently  specific,  the  law  will  neither 
add  to  nor  take  anything  from  it ;  but  when  general  terms  only  are 
used,  and  remote  contingencies  arise,  rendering  a  strict  compliance 
impossible,  it  then  becomes  obvious  that  to  give  full  effect  to  such 
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general  terms  would  often  be  to  lend  them  a  force  which  might  lead 
to  injusUoe,  and  to  result  quite  aside  from  what  was  contemplated. 
For  example,  if  a  man  promise,  in  an  unqualified  form,  that  he  will 
write  a  certain  treatise^  or  paint  a  certain  picture  within  a  given  time, 
it  would  hardly  be  denied  that  his  death  before  the  lapse  of  the  pe- 
riod would  excuse  his  non-compUance  with  the  yerj  terms  of  his 
agreement 

This  limitation  of  the  language  used  would  be  deduced  from  the 
nature  of  the  undertaking,  which  requires  for  its  performance  the 
personal  services  of  the  promisor,  and  from  the  consequently  well 
founded  inference  that  it  could  not  have  been  intended  to  regard  the 
contract  as  broken  if  death  intervened.  Such  promise  is  uncon- 
ditioned and  absolute,  but  its  generalitj  is  restrained  by  an  implica- 
tion which  belongs  to  the  very  substance  of  the  transaction. 

On  the  other  hand,  as  an  illustration  of  the  opposite  class  of  cases  : 
When  a  tenant  agrees  in  an  imrestricted  form  to  pay  a  certain  rent, 
he  will  not  be  released  by  a  destruction  of  the  premises  from  natural 
cansefi,  the  reason  being  that  such  casualty  is  not  unusual,  and  was 
therefore  probably  within  the  contempaltion  of  the  contracting  par- 
ties, and  performance,  though  a  hardship,  is  not  impracticable. 

The  distinction  is,  I  think,  a  plain  one,  and  establishes  a  rule  which 
is  indispensable,  if  courts  are  to  enforce  the  real  design  and  will  of 
those  who  impose  duties  on  each  other  through  the  medium  of  agree- 
menta  It  is  so  seldom  that  persons  would  be  willing  to  bind  them- 
selves for  the  consequences  of  a  breach  of  contract  occasioned  by  the 
act  of  God  or  that  of  the  law,  that  I  think  that  it  is  safe  to  lay  down 
the  rale,  that  such  an  obligation  will  not  be  deduced  from  general 
term%  but  that  a  specific  stipulation  is  necessary  to  produce  such  a 
resolt 

A  strong  case  in  favor  of  controlling  a  stipulation,  couched  in  gen- 
eral language,  is  afforded  by  the  decision  of  Ld.  Ellenborough,  in 
Brandon  Curling,  4  East,  417. 

The  suit  was  on  a  marine  policy,  containing  the  usual  clause  of 
indemnification  against  all  captures  and  detention  of  princes.  The 
vessel  had  been  taken  by  the  government  of  the  underwriter,  and 
the  decision  was  to  the  effect  that  the  insurance,  though  general,  must 
be  considered  as  containing  an  exception  against  a  loss  happening 
daring  the  existence  of  hostilities  between  the  respective  countries  of 
the  assured  and  assurer.  I  cannot  find  that  it  has  ever  been  ruled 
that  if  the  performance  of  a  promise  turns  out  to  be  impossible,  with- 
out the  fault  of  the  promisor,  that  the  performance  will  not  be  ex* 
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cosed,  unless  the  contract,  in  express  and  specific  terms,  provided  £ojr 
the  event  occasioning  the  impossibility. 

Applying  this  rule  to  the  facts  now  under  judgment,  I  condade 
that  the  intermission  of  these  payment.s  was  excused  on  the  grouzxd 
of  necessity,  and  because  the  parties  did  not  contemplate  the  occax*- 
rence  of  such  necessity,  and  consequently  did  not  provide  for  it  It 
is  very  unreasonable  to  infer  that  it  was  the  intention  that  a  forfeit- 
ure should  be  incurred  if  the  insured,  by  no  fault  of  his,  but  from  tlie 
intervention  of  the  law,  failed  to  fulfill  his  contract^  with  respect  to 
punctuality  of  payment,  according  to  the  view  of  the  defendants,  and 
regarding  this  stipulation  as  unquahfied  if  the  assured,  on  one  of  the 
days  for  annual  payment,  being  on  his  way  to  settle  the  premium,  had 
been  taken  with  a  sudden  sickness,  and  had  remained  in  a  state  of 
insensibility  until  the  time  for  payment  had  passed,  all  his  interest  in 
that  policy  wotild  have  been  irretrievably  forfeited.  So  unreasonable 
a  force  should  not  be  given  to  this  provision. 

In  my  opinion  the  payment  of  these  several  premiums  on  the  con- 
tract days,  was  excused  from  the  fact  that  such  payment  was  rendered 
impossible  by  the  war. 

The  true  meaning  of  the  agreement^  read  in  the  light  of  its  neces- 
sary implications,  is  that  the  premium  was  to  be  paid  at  the  times 
specified,  unless  prevented  by  the  act  of  God  or  of  the  law.  A  legal 
interdict  was  temporarily  imposed  on  such  payments,  and  the  effect 
was  to  suspend  the  obligation  to  pay  ;  but  such  suspension  did  not 
affect  the  obhgations  of  the  defendants.  To  hold  that  the  liability 
of  the  defendants  was  suspended,  would  be  to  declare  a  forfeiture 
protarUo. 

When  the  subject  matter  of  the  contract  does  not  become  un- 
lawful, and  it  has  been  in  some  degree  executed,  so  that  the  parties 
cannot  be  restored  to  their  original  condition,  the  contract,  although 
for  the  time  being  some  of  its  terms  are  not  capable  of  performance, 
is  not  in  a  posture  to  be  rescinded  either  in  whole  or  in  part  When 
such  a  result  is  not  absolutely  inevitable,  and  when  it  would  lead  to 
injustice,  it  does  not  take  place.  Whenever  the  law  interferes  with 
the  contract,  it  should  be  held  that  such  interference  will  disturb  the 
intentions  of  the  contracting  parties  to  the  least  degree  practicable. 

[Concluded  in  Much  Number.] 
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QUALIFICATIONS    NECESSAKY    FOR    A    SUCCESSFUL    LIKE 
UNDERWBITER. 

BY      NATHAN      W I L L E T  . 

Until  recently  it  has  been  the  common  impression  that  the  business 
of  life  insurance,  and  especially  the  management  of  a  company,  was 
one  which  required  no  special  preHminary  training,     jilost  of  the 
new  companies  of  the  last  ten  years  have  been  organized  and  man- 
aged by  men  who  have  been  unsuccessful  in  other  pursuits,  and  have 
regarded  hfe  insurance  as  a  promising  field,  where  all  they  needed  to 
make  a  prosperous  company  was  the  capital  stock,  as  required  by  law, 
and  an  office  in  which  to  write  the  policies.     The  stock  has  generally 
been  obtained  from  the  personal  friends  of  those  who  expected  to  be 
pensioned  off  with  a  comfortable  salary,  and  who  have  been  promised 
a  share  in  the  profits,  or  to  be  accommodated  with  the  loans  which 
result  from  the  accumulation  of  funds  seeking  investment ;   and  the 
brilliant  prospects  caused  by  high  commissions  and  lucrative  contracts 
liave  usually  found  a  class  of  agents  who  were  willing  to  press  the 
advantages  and  special  features  of  any  company  without  making  a 
careful  inquiry  into  the  qualifications  of  those  who  were  its  ofiicers 
and  managera     It  is  not  surprising  that  companies  organized  on 
*»ucii  principles  have  not  succeeded  better.     The  long  and  ominous 
^t  of  those  which  have  recently  been  compelled  to  reinsure  their 
^%  and  the  want  of  prosperity  which  attends  some  others,  leads  us 
to  inquire  what  qualifications  are  necessary  for  the  officers  of  a  com- 
pany to  have,  in  order  to  inspire  the  pubHc  with  confidence,  and  ob- 
to  the  amount  of  new  business  which  is  necessary  for  their  sue- 
ceas. 

^e  first  of  these  which  we  shall  notice  is  a  clear  and  accurate 
^owledge  of  the  fundamental  principles  on  which  life  insurance  is 
"^d.  The  science  of  life  contingencies  depends  upon  certain  pro- 
positions, which  long  experience  and  patient  investigation  have  proved 
"^  be  mathematical  truths,  and  a  knowledge  of  them  is  of  the  .utmost 
^portance.    Any  persistent  deviation  from  them  is  sure  to  caufle 
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great  damage  to  a  company.    In  many,  not  a  day  passes  bat  some- 
thing occurs  which  makes  a  knowledge  of  them  necessary.    Not   a 
contract  is  made  with  an  agent,  bat  the  question  of  his  commissions 
must  be  considered  in  relation  to  the  effect  they  will  have  on  the 
surplus  or  assets  at  the  end  of  the  year ;  not  a  surrender  Talue  is 
paid  for  a  contract  of  insurance,  but  the  inquiry  is  made,  what  does 
the  policy  holder  expect  is  his  due,  and  how  much  can  the  company 
afford  to  give  without  detriment  to  the  remaining  members  ?  and  not 
a  premium  rate  is  computed  but  the  question  arises,  is  it  safe  and 
profitable  ?    Officers  without  any  special  training  seldom  investigate 
these  subjects  for  themselves  ;  they  are  satisfied  to  follow  the  lead, 
as  far  as  they  know  how,  of  older  and  more  successful  companies  ; 
and  by  attempting  to  rely  upon  their  experience,  they  adopt  more  of 
their  errors  than  of  their  good  qualities.    Agents  very  soon  learn 
that  they  are  men  to  whom  they  can  dictate  their  own  terms  for  com- 
missions, and  the  policy  holders,  finding  that  the  company  fails  to 
fulfill  the  promises  made  by  the  agents  and  indorsed  by  the  company, 
become  dissatisfied  and  allow  their  policies  to  lapse.     The  general 
management  of  a  company  involves  many  purely  scientific  questions, 
as  much  as  the  manufacture  of  chemicals  or  navigating  an  ocean 
steamer,  and  only  those  companies  can  succeed  whose  officers  habit- 
ually recognize  this  truth.    It  is  also  a  fatal  mistake,  and  one  which 
is  too  often  made  by  officers  as  well  as  the  public,  to  suppose  that  a 
large  volume  of  new  business  is  an  evidence  of  solid  prosperity  ;   as 
well  might  one  say  that  a  great  amount  of  real  estate,  mortgaged  to 
nearly  its  full  value,  is  an  evidence  of  wealth.    It  is  the  business  of 
a  life  insurance  company  to  assume  contingent  debts,  and  at  the 
same  time  to  hold  a  reserve  sufficient  to  discharge  them  ;  but  if  its 
premiums  are  procured  at  too  great  an  expense,  its  increase  of  busi- 
ness may  be  fatal  to  its  success  or  solvency.    An  officer  should  know, 
and  not  conjecture,  where  is  the  limit  of  safety.     Again,  there  are 
two  classes  of  persons  to  be  considered  :   the  policy  holders,  who 
must  be  liberally  treated  and  who  must  be  certain  of  the  ultimate 
success  of  the  company,  and  the  agents  and  officers,  who  too  often 
care  for  only  their  own  commissions  and  salaries.     Unless  an  officer 
knows  where  the  dividing  line  ought  to  be  between  these  two,  and 
has  the  firmness  to  abide  by  it,  he  is  not  fully  qualified  for  his 
position. 

There  are  other  branches  of  knowlege  and  qualifications  which  are 
scarcely  less  important  to  a  life  underwiiter.  Hardly  a  day  passes  in  a 
large  company  but  some  question  of  law  must  be  decided,  some  intei- 
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pretation  of  a  conti-act,  some  question  relating  to  the  investment  of 
funds,  or  pertaining  to  real  estate,  needs  explanation.  It  often  hap- 
pens that  these  am  be  decided  without  referring  them  to  an  attorney, 
and  if  the  underwriter  has  the  general  principles  of  law  firmly  fixed 
in  bis  mind,  his  reputation  and  usefulness  will  be  greatly  increased. 

The  science  of  accounts  is  another  subject  which  is  of  great  im- 
portance. It  is  injudicious  and  unsafe  to  leave  this  matter  wholly  to 
the  care  of  clerks  and  bookkeepers.  The  president  and  every  execu- 
tive ofticer  of  a  company  should  be  so  familiar  with  the  books  of  the 
company  and  the  practice  of  bookkeeping,  that  they  can  easily  tell 
whether  they  are  correctly  written  up. 

It  is  not  necessary  for  an  officer  to  be  a  medical  expert,  but  he 
should  be  faniihar  with  the  general  laws  which  regulate  health  and 
longevity,  and  should  be  able  at  any  time  to  give  clear  and  correct 
views  upon  the  sanitary  condition  of  different  localities,  and  the  pe- 
culiar diseases  incident  to  them,  and  the  influence  of  different  trades 
and  professions  on  human  life.     All  these  topics  should  be  familiar  to 
him,  80  that  in  all  his  correspondence  with  agents  and  his  intercourse 
^th  employees,  he  may  be  able  to  impress  them  with  the  fact  that  he 
is  fully  prepared  for  any  exigency,  and  that  it  is  useless  for  them  to 
urge  him  to  adopt  any  plan  or  new  feature  which  will  not  bear  the 
test  of  careful  examination. 

He  sbonld  have  some  practical  knowledge  of  the  duties  and  diffi- 
culties of  the  agency.     Successful  soliciting  requires  men  of  peculiar 
tact,  and  that  officer  who  can  decide  intuitively  whether  a  man  will 
make  a  success ful  agent  or  not,  will  save  the  company  a  great  amount 
of  expense.     He  should  know  how  to  advise  agents  in  all  their  diffi- 
culties, to  guide,  stimulate  and  encourage  them  under  all  circum- 
stances.   His  visits  to  the  different  agencies  should  be  followed  by  an 
increased  energy  in  obtaining  applications  and  greater  confidence  in 
the  success  of  the  company,  and  in  all  his  intercourse  with  agents  he 
should  make  them  feel  that  he  is  perfectly  familiar  wdth  every  agency 
under  his  care. 

Finally,  there  are  some  business  qualifications  which  are  indispen- 
sable to  a  successful  life  underwriter.  He  should  be  a  man  of  sys- 
tem, energy  and  perseverance.  He  should  have  the  power  to  inspire 
men  with  confidence  in  his  integrity,  so  that  they  wdll  feel  safe  to 
trust  their  money  in  his  hands  ;  he  should  be  sufficiently  progi'essive 
to  accept  anything  new  which  is  of  a  real  and  substantial  benefit,  and 
conservative  enough  to  reject  everything  which  will  not  bear  a  rigid 
scientific  examination,  and  he  should  bo  able  to  convince  the  public 


148  MisceUaneovs  DtpartmerU.  {Feb. 

that  his  company  is  managed  on  solid  conservative  principles,  and 
that  its  policy  holders  may  look  forward  to  a  lifetime  of  security  in 
the  protection  which  it  affords. 

If  these  views  are  correct,  can  we  not  see  the  reason  why  so  many 
companies  have  gone  out  of  the  field  ;  that  there  is  hardly  a  voca- 
tion, with  the  exception  of  some  of  the  learned  professions,  which  re- 
quu'es  more  careful  study,  more  general  knowledge,  more  business  ca- 
pacity and  executive  ability,  or  a  better  reputation  for  honor  and  in- 
tegrity,  than  the  management  of  a  life  insurance  company,  and  tbad 
the  disastrous  reign  of  empirics  is  soon  to  come  to  an  end  ? 


TONTINE   INSURANCE. 


Among  the  various  temporary  expedients  to  which  many  life  insur- 
ance companies  have  of  late,  by  reason  of  the  declining  state  of  their 
business,  found  it  necessary  to  resort,  the  Tontine  plan  appears  to 
have  been  regarded  with  especial  favor,  as  the  one  most  available  for 
popular  effect.  As  a  financial  device  it  is  historic,  dating  back  as  far 
as  1648,  and  as  an  adventure  it  has  in  a  few  instances  been  adopted 
by  men  of  wealth  for  special  investment  of  money  based  on  the  con- 
sideration of  a  life  annuity  with  the  benefit  of  survivorship.  About 
the  middle  of  the  17th  century  it  was  introduced  into  France  by  the 
inventor,  Lorenzo  Tonti,  a  Neapolitan,  as  a  scheme  of  government 
finance.  It  was  once  resorted  to  by  the  government  of  England,  and 
occasionallly  Tontine  associations  have  been  formed  for  various  pri- 
vate purposes  both  in  Europe  and  America,  but  without  large  suc- 
cess. Within  a  few  years  the  Tontine  principle  has  been  engrafted 
on  life  insurance  by  some  of  our  American  companiea  The  argu- 
ment offered  in  its  support  is  that  it  tends  to  a  more  equable  distribu- 
tion of  cost  of  insurance  between  the  early  decedents  on  the  one 
hand  and  the  surviving  members  on  the  other  than  is  effected  by  the 
ordinary  graduated  premiums  ;  that  those  members  who  die  early 
can  well  afford  to  relinquish  their  portion  of  the  accruing  surplus  for 
the  benefit  of  those  who  outlive  them,  since  they  secure  a  large  ad- 
vantage to  their  estates  at  small  cost,  having  paid  but  few  pre- 
miums, and  that  the  surviving  members,  who  pay  a  large  number  of 
annual  premiums,  are  fairly  entitled  to  reimbursement  of  a  part  of 
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heir  outlay  from  the  early  dividends  and  from  forfeitures.      It  is  fur- 
lier  represented  that  financially  it  will  be  a  very  profitable  adventure 
;o  those  who  live  and  continue  their  insurance  to  the  end  of  a  speci 
led  term  of  years. 

The  manner  in  which  the  equalization  of  cost  is  proposed  to  be  ef 
fected  is  by  creating  a  retersionary  fund  for  the  benefit  of  those  mem- 
bers of  the  Tontine  class  who  outlive  the  term  and  who  continue  tc 
keep  their  pohcies  in  force.  The  revenues  from  which  this  fund  i$ 
to  be  derived  are  the  surplus  that  may  arise  from  the  several  Tontine 
policies,  known  in  mutual  companies  by  the  name  of  di\dsible  sur- 
plus, and  the  forfeited  reserves  of  such  policies  of  this  class  as  lapse 
by  non-payment  of  premiums  before  the  expiration  of  the  Tontine 
term.  It  is  expected  that  the  revenue  from  this  latter  source  will  be 
very  large.  At  the  end  of  this  term  the  fund  thus  constituted,  with  its 
interest  accumulations,  is  to  be  distributed  pro  rata  among  the  surviv- 
ing members  of  the  class  in  such  way  as  they  may  elect,  in  cash,  in 
reduction  of  future  premiums,  or  in  increased  insurance. 

After  the  distribution,  the  policies  thus  taken  will  stand  in  the 
company  on  the  basis  of  ordinary  policies  of  the  same  tenor,  but  it  is 
supposed  that  the  siu-plus  accruing  upon  them  thereafter  will  be  so 
large  as  to  make  the  continuance  of  that  form  of  policy  unprofitable. 
In  the  event  of  the  death  of  a  member,  before  the  expiration  of  the 
Tontine  term,  his  heirs  shall  be  entitled  to  receive  the  full  amount  for 
which  he  was  insured,  but  without  benefit  of  any  portion  of  the  Ton- 
tine reversion  ;  but  this  term  is  usually  so  determined  that  the 
amount  of  the  insurance  realized,  even  in  the  case  of  the  last  dece- 
<lent  during  the  term,  may  never  be  less  than  the  sum  of  all  the  pre- 
miums that  have  been  previously  paid  by  him,  accumulated  at  ten 
per  cent  interest 

The  plan,  the  argument,  and  the  appeal,  by  which  it  is  urged  upon 
the  public,  bear  such  an  aspect  of  plausibility  and  such  promise  of 
advantage  that  an  unsuspecting  mind  might  be  easily  made  to  believe 
that  it  is  a  valuable  improvement  in  life  insurance,  yet  when  it  is  ob- 
Btrved  that  the  scheme  has  in  most  cases  been  resorted  to  as  an  ex- 
pedient to  create  a  new  excitement  under  the  pressure  of  a  threatened 
dechne  of  business ;  that  many  of  our  oldest  and  best  companies 
have  not  adopted  it,  and  that  some  actuaries  of  eminent  learning  and 
ability  have  expressed  their  disapproval  of  it,  it  will  appear  that  the 
iiierita  of  the  plan  are  not  such  as  to  entitle  it  to  an  unqualified  re- 
commendation, and  a  careful  reflection  Avill  show  that  there  are  ad- 
verse considerations  which  are  of  so  great  importance  that  they  out- 
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weigh  all  the  specious  pretensions  aud  promises  of  advantages  inrhich 
are  held  out  by  the  advocates  of  the  system. 

In  the  first  place  it  is  to  be  considered  that  the  Tontine  policy  sns* 
pends  the  payment  of  the  annual  dividends,  and  abolishes  the   rig^ht 
of  the  policy  holder  to  call  upon  the  company  for  the  surrender  Taloe 
of  his  policy  during  the  whole  of  the  Tontine  period,  which  may  be 
fifteen  years  or  mora    In  ordinary  insurance,  a  person  not  only  par- 
ticipates in  the  annual  surplus,  but  if  he  is  poor,  or  is  under  a  doad 
of  misfortime,  he  may,  on  being  compelled  to  stop  payment,  call  back 
in  cash,  with  a  small  deduction,  the  value  of  his  policy  ;  but  in  the 
Tontine  insurance,  failure  to  pay  any  premium  on  the  day  it  becoznes 
due,  even  though  it  be  the  last  one  of  the  series,  works  forfeiture  of 
the  whole. 

A  second  suggestion,  which  is  inferential  from  the  foregoing,  is  that 
the  Tontine  insurance  is  a  snare  in  which  the  poor,  and  men  oi 
moderate  and  uncertain  income,  should  not  allow  themselves  to  be 
entangled,  for  it  is  certain  from  experience  that  nine  out  of  ten  who 
are  in  this  condition  will  lose  by  the  adventure ;  yet  they  are  the 
very  persons  who  are  most  liable  to  be  fascinated  by  it  through  the 
representations  of  unscrupulous  agents.  Another  inferential  sug- 
gestion is  that  it  is  an  act  of  questionable  morality  in  a  life  company 
to  offer  the  temptation  to  the  public,  knowing  full  well  that  the  for- 
leitures,  which  are  rehed  upon  for  making  up  the  greater  part  of  the 
survivorship  fund,  will  be  derived  from  those  persons  who  have  been 
disabled  by  poverty  or  misfortune,  for  it  is  certain  that  none  will  suf- 
fer their  poUcies  to  lapse  but  such  as  are  compelled  to  do  so  by  the 
pressure  of  necessity.  Another  very  grave  consideration  is  that  as 
the  rich  only  can  hope  to  cany  their  premiums  along  to  the  end  of 
the  term,  they  alone  will  reap  the  benefits  of  the  system,  and  thus 
the  system  is  seen  to  be  one  which  is  eminently  calculated  to  ag- 
grandize the  rich  and  to  impoverish  the  poor. 

It  is  unquestionably  true  that  the  poor  have  the  right  to  run  into 
hazardous  adventures  equally  with  the  rich,  but  whether  it  be  con- 
sistent with  the  dignity  and  honor  of  a  life  company,  or  with  the  law 
pf  morality,  to  encourage  men  to  do  this  by  taking  a  form  of  insur- 
ance which  depends  for  its  popularity  mainly  upon  the  known  and 
even  advertised  fact,  that  the  company  expect  to  make  large  profits 
for  them  by  inducing  many  persons  to  enroll  themselves  in  the  class, 
who  will  certainly  break  down  before  the  time  expires,  is  a  question 
which  the  common  sense  of  mankind  may  easily  answer. 

Let  it  fuiiher  be  considered  that  the  motive  to  which  the  company 
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appeals  in  behalf  of  the  Tontine  plan,  and  upon  which  it  bases  its 
expectations  of  success,  lies  in  the  strength  of  the  selfish  principle  in 
the  human  breast,  the  same  that  engenders  in  many  persons  the  greed 
for  speculation,  lawful  or  unlawful,  and  for  gambling  adventures — a 
motive  that  always  tends  to  the  secret  demoralization  of  all  nobility 
of  mind  and  character — and  it  will  readily  be  seen  that  the  plausibility 
of  the  argument  in  favor  of  the  plan  consists  in  the  concealment  of 
the  objectionable  methods  by  which  the  object  of  the  plan  is  proposed 
to  be  secured. 

It  would  be  easy  to  extend  this  line  of  criticism  into  other  specifi- 
cations, such  as  the  corruption  of  pure  insurance  by  the  addition  of 
the  evil  elements  of  speculation  and  gambling,  which  are  foreign  to 
its  nature,  and  the  possible  infringement  of  the  laws  restraining  com- 
panies of  this  kind  from  engaging  in  banking  and  other  financial  op- 
erations, thus  making  insurance  the  vehicle  of  various  sorts  of  mon- 
ey transactions  for  the  sole  purpose  of  enriching  the  managers  and 
increasing  the  current  revenues  and  the  funded  investments  of  their 
companies  ;  but  resting  the  case  at  this  point,  enough  has  been  said 
to  show  that  there  are  very  many  adverse  considerations  of  a  grave 
character,  which  utterly  forbid  the  approval  of  this  system  of  life  in- 
surance. No  doubt  these  considerations  have  been  duly  weighed  by 
those  managers  of  life  companies  who  have  thus  far  refused  to  incor- 
porate the  Tontine  principle  into  their  plans  of  insurance,  and  that 
in  refusing  to  adopt  it,  they  have  been  actuated  by  an  honorable  de- 
termination to  maintain  the  purity  of  insurance  by  keeping  it  within 
its  legitimate  province,  and  to  preserve  it  fi'om  every  corrupting  al- 
hance. 


CASES   BEPOETED. 


This  number  of  the  Journal  contains  a  full  report  of  the  decisions 
in  eight  insurance  cases,  besides  that  of  Reynolds  us.  The  Commercial 
Ins.  Co.,  which  is  concluded  from  last  number. 

In  the  case  of  the  Mutual  Benefit  Life  Ins.  Co.  vs.  Ililler,  the  j^olicy 
proTided  that  if  the  declaration  made  by  the  apphcant  should  be 
found  untrue,  the  policy  should  be  null  and  void  ;  and  the  declaration 
stipulated  that  the  answers  of  the  applicant  should  be  the  basis  of  the 
contract  The  Supreme  Court  of  Indiana  decided  that  the  poHcy, 
Ibe  declaration,  and  the  answers  of  the  assured  were  to  be  regarded 
z'\  one  instrument ;  that  a  covenant  or  agreement,  to  become  a  war- 
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ranty,  need  not  appear  on  the  face  of  the  policy,  but  may  be   on  a 
paper  referred  to  in  the  policy ;  and  that  the  answers  must  be  lield.  to 
be  warranties,  on  the  part  of  the  applicant,  that  the  facts  ^ere  as 
stated  by  him.     The  court  also  held  that  if  the  applicant  had  had 
spitting  of  blood  before  the  time  of  his  application,  he  was  bound  to 
mention  it  in  his  answer  to  a  question  on  that  point ;  that  the  fact 
that  he  was  examined  by  a  surgeon  employed  by  the  company  for  that 
purpose  was  no  excuse  for  his  not  having  done  so,  and  that  it  made 
no  difference  whether  a  misstatement  was  intentional  or  not     Tbe 
defence  on  the  part  of  the  company  was  that  the  answers  of  the  as- 
sured, in  his  application,  that  heliad  never  had  spitting  of  blood  or 
consumption,  were  false.    The  judgment  in  the  court  below,  in  favor 
of  the  plaintiff  and  against  the  company,  was  reversed. 

In  Fairchild  et  at.  vs.  The  Liverpool  and  London  Fire  and  Life  Ins, 
Go,,  decided  in  the  Commission  of  Appeals'of  New  York,  the  question 
related  to  the  construction  of  a  condition  in  a  floating  policy,  where 
there  was  other  and  specific  insurance  upon  the  same  property.  The 
court  held  that  if  the  language  of  the  policy  is  free  from  ambiguity, 
the  intention  of  the  parties  must  be  sought  in  the  language,  but  if  it 
is  ambiguous,  then  the  surrounding  circumstances,  the  situation  of 
the  parties,  and  the  objects  intended  to  be  accomplished,  are  all  to  be 
considered. 

Smith  vs.  The  ^na  Life  Ins,  Co,,  was  decided  in  the  Court  of 
Appeals  of  New  York.  The  defense  on  the  part  of  the  company  was 
that  the  assured  had  made  false  representations  in  the  application,  in 
regard  to  his  health.  The  refotee  in  the  Supreme  Court,  against  the 
evidence  in  the  case,  found  for  the  plaintiff.  The  Court  of  Appeals 
afltened  the  order  of  the  General  Term,  setting  aside  the  report  of 
the  referee,  and  granting  a  new  trial,  and  ordered  judgment  absolute 
for  the  company.  Judge  Peckham  remarking  that  justice  would  be 
promoted  if  the  Supreme  Court  would  more  frequently  exercise  its 
unquestioned  right  of  reviewing  verdicts  upon  the  facts. 

In  Fried  vs.  The  Royal  Ins.  Co.,  the  questions  at  issue  related  to  the 
power  and  authority  of  an  insurance  agent,  and  the  effect  of  what  is 
called  a  binding  receipt.  The  plaintiff  appUed  to  the  agent  of  the 
company  for  a  policy  upon  the  hfe  of  her  husband,  and  paid  the  pre- 
mium at  the  time  of  making  the  application.  It  was  agreed,  at  the 
same  time,  that  if  the  application  was  accepted  at  the  head  of&ce  of 
the  company  in  Liverpool,  a  policy  should  be  issued,  and  that  if  the 
husband  should  die  before  the  decision  was  received,  the  amount  of 
the  insurance  should  be  paid.     The  company  accepted  the  application 
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and  forwarded  the  policy,  but  the  agent,  iu  accorcLiuce  with  his  gen- 
eral instructions,  refused  to  deliver  it  on  the  ground  of  an  unfavor- 
able change  in  the  health  of  the  assured-  The  case  was  decided  in 
the  Court  of  Appeals  of  New  York.  The  court  held  that  the  accept- 
ance of  the  company  was  absolute  and  not  modified  by  the  general 
instructions  to  the  agent,  and  that  the  contract  took  effect  from  the 
date  of  the  application,  and  that  if  it  was  accepted,  the  risk  of  an 
unfavorable  change  of  health  after  that  time  was  assumed  by  the 
company.  The  court  also  held  that  the  construction  to  be  given  to 
the  instructions  to  the  agent  must  be  most  unfavorable  to  the  party 
giving  them. 

In  the  case  of  the  Home  Ins.  Co.  vs.  The  Western  Tt'ansporlalion 
Co.,  the  court  held  that  the  burden  of  proof  is  upon  common  car- 
riers to  show  that  damage  to  goods  intrnsted  to  their  care  resulted 
from  unavoidable  accident  A  question  also  arose  iu  the  case  in  re- 
gard to  a  reduction  for  general  average,  and  a  discharge  by  the  agent 
of  the  consignees,  who  assigned  the  claim  to  the  insurance  company. 
The  jadgment  of  the  court  below  in  favor  of  the  plaintiff  and  against 
the  transportation  company  was  sustained.  The  decision  was  ren- 
dered in  the  Commiasion  of  Appeals  of  New  York. 

The  Phoenix  Ins.  Co.  vs.  Hamilton  ei  al.,  was  decided  in  the  United 
States  Supreme  Court  in  error  to  the  U.  S.  Circuit  Court  for  the 
Northern  District  of  Ohio.  The  court  held  that  the  interest  of  a  no- 
minal partner  in  the  liabilities  of  the  firm  is  such  as  should  entitle 
him,  in  the  absence  of  any  attempt  to  defraud,  to  join  with  the  other 
members  of  the  firm  in  effecting  insurance  on  the  property  of  the 
concern,  and  that  the  omission  of  the  insured  to  notify  the  company 
of  the  dissolution  of  the  firm  in  whose  name  the  insurance  was  pro- 
cured, or  of  the  ownership  of  the  property,  could  not  be  considered 
as  a  concealment,  antl  did  not  avoid  the  policy.  Mr.  Justice  Clifford 
diaeented  from  the  opinion  of  the  court. 

In  Ogden  et  d.  The  East  Rieer  Ins.  Co.,  the  Court  of  Appeals  of 
New  York  decided  that  the  clause  iu  policies,  providing  for  an  ap- 
portionment of  loss,  must  receive  an  independent  construction,  and 
that  the  rules  of  contiibution  cannot  be  engrafted  upon  it  The  de- 
fendant issued  a  policy  for  $3,000.00  upon  a  parcel  of  property 
worth  $16,000.00.  The  policy  provided  for  au  apportionment  of  the 
loss  in  case  of  other  insurance.  There  was  other  insurance  for  $47,- 
OOO.OO  upon  this  parcel  and  upon  other  parcels  of  property  insured 
together.  The  value  of  all  the  property  covered  by  other  insurance 
was  $88,000.00.     All  the  property  covered  by  the  defendants*  policy. 
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and  by  the  other  insurance,  was  destroyed.   The  court  stated  tlie  rale 
applicable  to  this  case,  and  held  that  the  parcel  covered  by  tlie  de- 
fendants' policy  was  insured  by  the  defendants  for  ^  of  it»  value,  and 
that  each  parcel  covered  by  the  other  insurance  was  insured  for  ^  of 
its  value,  and  that  as  there  was  no  over-insurance,  there  was  no  occa- 
sion for  any  apportionment    The  learned  judge,  Bapallo,  stated  that 
he  refrained  from  expressing  an  opinion  on  the  several  phases  which 
might  arise  under  an  insurance  of  this  character,  in  case  of  partial 
losses,  but  suggested  that  the  amount  of  insurance  upon  any  partic- 
ular parcel  might  depend  upon  the  extent  of  the  loss,  and   that 
whatever  could  be  received  upon  the  more  comprehensive  policy,  with- 
out regard  to  the  other,  is  the  amount  to  be  deemed  insured  thereby 
on  thB  part  injured  in  case  of  a  partial  loss,  and  that  on  that  basis 
an  over-insurance  to  the  extent  of  the  separate  policy  might  be  estab- 
lished. 

We  publish  also  the  interesting  and  able  opinion  of  Gh.  Justice 
Beasley,  of  the  Supreme  Court  of  New  Jersey,  in  the  case  of  HUlyard 
vs.  The  Mutual  BenefU  Life  Ins.  Co,,  although  the  court  is  not  the 
court  of  highest  resort  in  that  State.  The  decision  was  rendered 
upon  demurrer.  The  action  arose  upon  a  life  policy  issued  before 
the  late  civil  war.  The  assured  and  his  daughters,  the  beneficiaries 
and  plaintiffs,  were  citizens  and  residents  of  Virginia.  The  payment 
of  the  annual  premiums  was  intermitted  during  the  war,  and  the 
assured  died  duiing  the  intermission.  The  company  refused  to  pay 
the  insurance  on  the  ground  that  the  non-payment  of  the  premiums 
avoided  the  policy,  and  that  the  insurance  was  forfeited  to  the  com- 
pany by  the  effect  of  the  war,  with  other  technical  defences  The 
learned  judge  discusses  the  effect  of  the  war  upon  contracts  and  con- 
tracting parties,  and  upon  the  payment  of  premiums,  in  a  comprehen- 
sive manner,  and  concludes  that  a  payment  of  the  premiums,  at  the 
specified  times,  became  legally  impossible  on  account  of  the  war  ;  that 
failure  to  pay  at  such  times  was  not  a  legal  breach  of  the  agreement ; 
that  had  the  premiums  been  tendered,  the  company  could  not^  with- 
out doing  an  illegal  act,  have  received  them,  and  that  the  company 
will  not  be  permitted  to  impute  a  result  occurring  from  their  own  in- 
capacity, as  a  breach  of  agreement  on  the  part  of  the  plaintiffs,  and 
that  the  tender  of  the  premiums  at  the  close  of  the  war  was  in  legal 
effect  a  compliance  with  the  terms  of  the  policy  in  regard  to  the  pay- 
ment. The  decision  of  the  court  was  that  the  company  was  liable  for 
the  amount  of  the  insurance.  A  part  only  of  the  opinion  is  pub- 
lished in  this  number  ;  the  remainder  will  appear  next  month. 
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EDITOEIAL    ITEMS. 


We  shall  be  under  especial  obligation 
to  attorneys  and  the  officers  of  insur- 
ance companies  for  copies  of  printed 
records  and  briefs  in  insurance  cases,  as 
we  are  often  unable  to  obtain  them  from 
the  clerks  of  the  courts,  or  from  the  re- 
porters. 

In  the  report  of  Reynolds  vb.  The 
Commerce  Fire  Ins.  Co.,  in  the  Journal 
of  last  month,  the  name  of  the  company, 
in  the  title  of  the  case,  was  by  mistake 
giTen  as  The  Commercial  Fire  Ins.  Co. 

Onr  Exchanges,  both  legal  and  insurw 
^lice,  will  please  continue  to  direct  as 
'heretofore,  to  St.  Louis,  unless  specially 
Tttofefied  to  the  contrary. 


MISCELLANEOUS. 


BUBNDfG   OF   BAKNUM's   MENAGERIE. 

Fire  Marshal  McSpedon,  of  Kew 
York,  speaks  as  follows  of  the  burning 
of  Bamum's  Menagerie  aud  Museum  : 

"Aft<?r  a  careful  and  thorough  inves- 
tigation of  the  fire  at  Barnum's  Menag- 
erie and  Museum  on  Fourteenth  street, 
which  occurred  on  the  morning  of  the 
14th  inst.,  I  have  arrived  at  the  follow- 
ing conclusions  :  On  the  24th  of  No- 
vember last  one  of  my  assistants,  officer 
\.  D.  Mooney,  made  an  examination  of 
the  premises  and  reported  to  me  the  con- 
dition of  the  building.  Ho  pronounced 
it  to  be  most  dangerous  so  far  as  the 
heating  was  concerned,  and  liable  to 
take  fire  at  any  moment.  He  also  point- 
ed out  these  facts  to  the  managers  of 
the  maseum  and  menagerie,  and  they 
promised  to  have  the  dangers  remedied 
as  soon  as  possible.  From  this  report  I 
considered  it  my  duty  to  give  this  place 


of  amusement  a  careful  personal  inspec- 
tion, but  a  press  of  business  at  that  mo- 
ment prevented  my  carrying  out  that 
intention.  On  the  30th  day  of  the  same 
month  I  again  sent  my  officer  to  see  if 
the  alterations  he  had  recommended 
had  been  made.  He  made  a  second  ex- 
amination, and  reported  the  place  to  me 
as  being  in  the  same  condition,  and  add- 
ed that  the  people  in  chtirge  of  the 
place  seemed  very  indisposed  to  place 
any  confidence  in  him ,  or  believe  there 
was  any  danger  of  an  accident  in  the 
building.  My  officer  explained  the  dif- 
ference between  the  ordinary  steam  pass- 
ing through  heating  pipes  and  what  we 
call  superheated  steam. 

"  This  superheated  steam  is  the  vapor 
that  passes  through  pipes  when  the  fires 
have  been  banked,  and  the  ordinary 
business  of  the  heating  of  houses  for 
the  day  seems  finished.  It  is  one  of  the 
most  dangerous  and  iguilible  elements 
we  know  of,  and  one  of  the  most  de- 
structive agents  we  have  to  contend 
against.  And  notwithstanding  the 
strong  expressions  of  opinion  made 
both  by  him  and  myself,  Mr.  Hurd  told 
him,  at  his  last  visit  to  the  museum, 
that  *  when  he  saw  a  fire  from  that  cause 
he  would  believe  it.'  I  then  considered 
it  my  duty  to  report  to  the  underwriters 
the  condition  of  afiairs  at  the  museum. 
They  thereupon  yisited  the  premises, 
and,  becoming  convinced  of  the  danger 
which  I  had  pointed  out,  threatened  to 
cancel  their  policies  unless  the  neces- 
sary improvements  I  suggested  were 
carried  out.  These  admonitions  were 
entirely  neglected,  and  it  will  be  ob- 
served by  the  testimony  of  the  master 
builder,  Mr.  Ball,  that  even  he  made 
some  alterations  of  the  steam  pipes,  by 
cutting  away  the  wood-work  and  other 
combustible  material  that  surrounded 
these  pipes,  on  the  14th  inst.  Still  these 
alterations  were  not  adequate,  in  my  es- 
timation, for  the  preservation  of  human 
life  and  to  obviate  the  dangers  of  a  panio 
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daring  the  progress  of  the  entertain- 
ments. The  testimony  taken  before  me 
on  the  investigation  into  the  origin  of 
the  fire  will  bear  me  oat  most  forcibly  in 
the  oonclasions  that  I  have  arriyed  at 
In  my  opinion  as  an  expert,  the  fire  ori- 
ginated ander  the  floor  immediately  over 
the  boiler,  and  fiom.  superheated  steam, 
which  in  its  effects  is  as  destmctive  as 
burning  gas  or  flame,  and  where  it  is  al- 
lowed to  gain  strength,  is  sore  to  be  the 
cause  of  terrible  results." 


EXPLOSIONS  OF  FLOUB  HILUS. 

An  interesting  paper,  read  by  Dr.  Ste- 
venson Macadam  at  the  meeting  of  the 
Boyal  Scottish  Society  of  Arts,  on  No- 
vember 25th,  tends  to  show  that  flour 
mills  are  almost  as  dangerous  neighbors 
as  gunpowder  mills,  there  being  nothing 
under  present  arrangements,  eBpecially 
of  large  flour  mills,  to  prevent  explo- 
sions at  any  moment  The  chemical 
components  of  grain  are  combustible 
when  burnt  in  the  ordinary  way,  and  are 
consumed  with  greater  rapidity  when 
diffused  as  a  cloud  through  the  air. 
When  flour  is  showered  from  a  sieve 
placed  above  a  gas  flame,  rapid  combus- 
tion takes  place.  Indeed,  the  flour 
bums  with  explosive  rapidity,  and  the 
flame  licks  up  the  flour  shower  some- 
what in  the  same  way  that  it  flashes 
through  a  mixture  of  gas  and  air,  or  that 
it  treads  along  a  train  of  gunpowder. 
When  burned,  the  flour  resolves  itself 
into  gases.  The  carbon,  by  mixing  with 
the  oxygen  of  the  air,  becomes  carbonic 
oxide  or  carbonic  acid,  and  the  hydro- 
gen and  oxygen  become  water,  vapor,  or 
steam.  The  volume  of  these  gases  is 
much  increased  by  the  high  temperature 
at  the  moment  of  combustion.  The 
conditions  required  to  bring  about  a 
flour  explosion  are  somewhat  similar  to 
those  which  cause  a  gas  explosion. 
Flour  agrees  with  cool  gas  in  being  sim- 


ply combustible  when  unmixed  witli  air* 
and  equally  agrees  with  coal  gas  in  be- 
ing explosive  when  mingled  with  air ; 
but  the  fine  impalpable  dust  most  be 
diffused  through  the  air  in  definite  pro- 
portions, in  order  to  constitute  an  ex- 
plosion when  a  white  heat,  suck    aa  a 
flame  or  spark,  is  brought  near.    In   or- 
der to  bring  about  an  explosion,  it  is 
also  necessary  that  the  flour  mixture  be 
more  or  less  conflned  within  a  given 
space.    The  more  common  way  of  tbe 
production  of  the  spark  or  flame  which 
fires  the  flour-air  explosive  mixture,  is 
the  feed  going  off  the  stones  doing  work 
when  the  stones  set  down  on  each  other, 
and  as  they  are  of  a  flinty  or  other  hard 
silicious  rock,  and  are  revolving  at  from 
100  to  160  revolutions  in  a  minute,  they 
quickly  strike  flre  and  become  very  hot 
The  feed  may  go  off  from  want  of  grain 
in  the  hopper,  or  any  obstruction  in  the 
feed   pipe.     A   spider's   web   actually 
stopped  the  feed  in  one  case,  and  led  to 
a  violent  explosion  in  an  English  flour 
mill    Dr.   Macadam   suggests  various 
expedients  to  be  adopted  for  avoiding 
flour  mill  explosions,  such  as  the  removal 
of  exhaust  boxes,   stove  rooms,   smut 
rooms,   and  other  receptacles  of  flour 
dust,  to  the  outside  of  the  mill,  and  ex- 
presses a  hope  that  all  proprietors  of 
flour  mills  will  awaken  to  the  necessity 
of  adopting  precautionazy  measures  in 
future,  inasmuch  as  they  cannot  now 
plead  ignorance  of  the  explosive  force 
of  the  flour-air  mixture. — PaU  MaSi  Qor 

LIFE  INSUBAHGE  LITIGATION. 

The  Monitor^  speaking  of  two  cases 
that  have  just  been  decided  in  favor  of 
the  Mutual  Benefit  Life  Ins.  Co.,  in  the 
U.  S.  Circuit  Court  for  Massachusetts, 
makes  the  following  comments,  which 
are  eminently  sensible  and  just : 

"This  company  deserves  the  moral 
support  of  the  whole  fraternity  in  the 
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stand  it  seems  to  have  taken.  Several 
claims  have  recently  been  contested,  re- 
snlting.iD  every  instance  wber«  the  case 
has  gone  to  a  jury,  in  a  verdict  against 
the  company.  Not  one  of  these  cases 
was  contested  that  did  not  exhibit  on 
its  face  open  and  flagrant  breach  of  con- 
tract. If  the  officers  had  simply  con- 
sulted for  the  most  politic  measures, 
they  wonld  doubtless  have  settled  every 
claim  without  a  protest  They  were 
probably  well  aware  that  the  advantages 
to  their  business  would,  temporarily  at 
least,  have  counterbalanced  the  losses 
which  in  nine  cases  out  of  ten  they 
would  be  compelled  to  pay  in  the  end. 

**Sofar  as  profit  was  concerned,  the 
company  has  had  little  inducement  to 
dispute  a  single  claim.  But  the  organ- 
ization is  a  mutual  one.  It  is  compelled, 
for  its  own  protection,  to  make  its  con- 
tncU  conditional.  It  owes  a  duty  to 
those  members  who  have  complied  in 
good  faith  with  these  conditions,  that 
their  interests  shall  not  sufifer  by  treating 
ILem  as  a  dead  letter— that  parties  shall 
not  be  permitted  through  fraud  to  profit 
by  their  honesty.  The  contest  is  simply 
one  of  principle  :  whether  an  association 
of  forty  thousand  members,  leagued  to- 
gether for  a  sacred  purpose,  are  a  legiti- 
mate prey  for  swindlers  •  whether  the 
contracts  of  such  a  society  are  entitled 
to  any  legal  recognition  or  not.  The 
company  deserves  credit  for  its  eflfort  to 
<Vi  justice  and  to  secure  justice." 


THE  PRESS  AND  THE  BaiCH. 
At  no  period  have  the  relations  be- 
tween that  old  and  venerated  institu- 
tion, the  judiciary,  and  that  young  and 
figorous  institution,  journalism,  at- 
tained such  an  imjxjrtance,  or  excit^sd 
80  much  anxiety  as  at  the  present.  Mo- 
dem civilization  possesses  no  greater  in- 
telligent force  than  that  which  resides 
in  the  press  ;  nor  can  modem  civiliza- 
tifm  be  preserved  and  perpetuated  with- 


out the  regulatiu;^,  pacifymg,  conserva- 
tive influence  of  the  bench.     Two  such 
influences  existing   in  society  and    in 
government,  and  capable  of  great  mu- 
tuality and  assistance,  or  of  great  anta- 
gonism and  detriment,  ought  so   to  be 
regulated  as  to  produce  the  greatest  co- 
operation and  reciprocity  and  the  least 
opposition  and  injury.    To  regulate  and 
define  the  precise  attitude  which  the 
press  should  sustain  to  the  bench  in  a 
republic  like  ours  is  no  easy  task.      Re- 
gulation and  definition,  in  a  scientific 
sense,  are  almost  impmcticable  in  a  free 
government.  On  the  one  hand,  we  have 
the  liberty  of  the  press  sanctioned  and 
authorized  in  every  constitution  in  the 
repubUc  ;  on  the  other  hand,  we  hare 
the  sanctity  of  courts  and  the  untram- 
meled  administration  of  justice,  provid- 
ed for  by  the  some  fundamental  law. 
So  long  as  journalism  assists  and  en- 
courages the  administration  of  justice, 
and  no  conflict  arises  between  the  press 
and  the  bench,  there  is  no  cause  for 
anxiety   or  dissatisfaction.     But  when 
journalism  assumes  to  criticise  judicial 
proceedings,  define  judicial  powers,  in- 
fluence judicial  action,  the  very  grave 
question  comes  into  prominence  as  to 
the  extent  to  which  journalistic  criticism 
upon  judicial  proceedings  may  be  al- 
loweti    The  liberty  of  the  press  and  the 
utterance  of  individual  or  editorial  sen- 
timents, are  as  inviolable  as  the  sancti- 
ty of  courts  and  the  judicial  action  of 
judges.     In  America  no  institution  so 
thoroughly  reflects  the  sentiment  of  the 
masses,  represents  the  popular  mind, 
embodies  the  idea  of  freedom,  as  the 
press.     The  Amencan  free  press  is  i)re- 
eminently  a  republican  institution  ;  and 
like  all  great  social  and  political  forces, 
of  rapid  growth  and  powerful  develop  ^ 
ment,  like  all  great  institutions  which 
are  the  outcome  of  the  age,  and  which 
represent  the  idea  and  sentiment  of  the 
period,  the  press  is  naturally  intolerant 
and  defiant  of  restraint  and  opposition 
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%ad  relies  upon  its  liumanitorian  and 
popular  foundations  for  its  streogth  and 
sapport.    It  has  boundless  faith  in  its 
resources,  performance,  power  and  tri- 
umph.   It  represents  the  spirit  of  pop- 
ular ascendency,  of  change,  of  impulse, 
and  of  everything  which  is  denominated 
reform.    Somewhat  opposed  to  this  ele- 
ment in  society  and  the  State  is  the 
bench,  which  represents  the  systematic 
thought,  logic,  learning,  stability  and 
venerability  of  a  nation ;  just  as  the  le- 
gislature represents  temporary  needs, 
the  pressing  desires,  the  corrective  and 
reformative  intuitionR  of  the  people ; 
and  just  as  the  executive  represents  the 
efficient  force  and  the  discretion  of  the 
State.    Hitherto  few  cases  of  journalis- 
tic antagonism  to  the  judiciary  have  de- 
veloped  themselves   here.    The  press 
has  largely  contented  itself  with  its  pe» 
ouliar  province  of  famishing  news  and 
collating  and  arranging  valuable  infor- 
mation. The  party  press  has,  of  course, 
been  occupied  in  the  propagation  of  the 
particular  views  and  interests   of  its 
leaders .    And  the  editorial  columns  of 
the  independent  press  have  been  devot- 
ed to  the  fair  criticism  of  political  and 
governmental  matters,  and  the  fostering 
of  a  scientific,  artistic  and  philanthro- 
pic spirit  among  the  people.    But  there 
is  an  occasional  civil  or  criminal  matter, 
properly  belonging  to  the  courts,  but, 
at  the  same  time,  by  its  public  and  pop- 
ular beflurings,  belonging  also  to  journal- 
istic criticism,  from  which  the  emergen- 
cy of  the  antagonism  of  the  press  and 
the  bench  arises.    The  decision  of  the 
court  being  contrary  to  the  public  wishes 
or  expectations,  the  popular  clamor  is 
voiced  in  the  public  press,  and  innuen- 
does,   charges,    and    vilifications   are 
heaped  upon  the  head  of  the  jadiciaiy, 
the  members  of  which  are,  probably, 
more  entitled  to  veneration  than  any 
other  class.    The  judicial  power  of  the 
State  can  only  be  administered  through 
individuals ;  justice  can  only  be  admin- 


istered through  judges,  and  when  canrta 
are  assailed  by  the  press,  and  tlieir  ac- 
tion dictated  or  practically  impeded  hy 
the  press,  the  remarkable  condifdon  oc- 
curs wherein  the  people  assail   the  law 
and  its  administrators— justice  and  the 
judges.    The  semi-political  trials,    and 
the  noted  criminal  trials  of  the  past  de- 
cade, are  instances  of  this  anomalous 
condition  of  public  criticism.     Conxts 
of  impeachment  are  told  what  they  are 
expected  to  do  ;  criminal  courts  are  in- 
formed  that  they   must   convict  and 
hang  ;  civil  courts  ore  told  that   if  a 
certain  remarkable  clause  is  decided  in 
a  certain  manner,  justice  is  a  mockery 
and  money  makes  law.    It  is  evident 
that  when  such  things  occur  it  is  time 
that  the  judiciary  was  protected  and 
journalism  restrained,  and  that  the  rela- 
tions between  the  bench  and  the  press 
were  better  defined.    While  it  is  well 
known  among  the  profession  that  an  or- 
dinary newspaper  editorial  upon  a  legal 
question,  or  upon  a  judicial  proceeding, 
is  about  as  reliable  and  sensible  as  the 
criticism  of  a  country  singing-master 
upon  the  vocalization  of  a  Wachtel  or  a 
Lucca,  or  the  remarks   of  on  organ- 
grinder  on  the  performances  of  a  Ru- 
binstein or  aliszt,  or  the  rough  opinion 
of  a  sign-painter  on  the  works  of  a  Ka- 
phael,  yet  there  is  a  legitimate  depart- 
ment of  journalistic  criticism  in  refer- 
ence to  the  judiciary.    If  a  judge  is 
known  to  have  received  a  bribe,  posi- 
tively, no  journal  would  be  molested  for 
publishing  the  fiict,  with  its  opinion  of 
the  effect  it  ought  to  have  on  his  contin- 
uance in  office.    This  is  a  pubUc  and 
political  matter,  about  which  the  profes- 
sion and  the  laity  will  agree.  If  a  judge 
is  known  to  be  incompetent,  positively, 
no  journal  should  be  prohibited  Irom 
publishing  that  fact,  and  commenting 
on  the  oircu&stance  that  such  a  man  is 
in  a  judicial  position.    If  a  case  has 
been  decided  according  to   principles 
which  are  deemed  to  be  wrong  and  un- 
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founded  in  law,  no  journal  would  be 
biixdered  from  fairly  going  over  the  rea- 
soning of  the  court,  pointing  out  its  de- 
fects, and  allowing  how  it  would  have 
been  better  decided*   But  the  great  com- 
plaint whicli  the  legal  profession  und  nil 
thoughtful   citizens  make   against   the 
press  is  that,  in  its  swelling  pride  and 
boasted  majesty,  it  affects  to  dictate  ju- 
dicial conclusions  and  influence  judicial 
decisions.     And  not  only  this,  the  press 
by  its  ignorance  of  such  matters,  (which 
are  exceedingly  technical,)  and  by  iia 
lack  of  discrimination ,  attacks  the  bench 
as  being  responsible  for  orders  and  judg- 
ments which  they  are  bound  by  the  law 
to  make,  -which  are  directed  by  the  very 
codes  and  regulations  which  the  people 
and  the  pres^s  hare  helped  to  make  for 
the  guidance  of  their  judges.    If,  in  a 
specific  case  of  great  public  interest, 
the  common  law  fails  to  do  what  the 
popular  idea  of  justice  demands,  or  if 
the  statutes  are  defective,  either  as  to 
substantive  law  or  modes  of  procedure, 
so  that  the  popular  demand  cannot  be 
gmtified,     the    great,    pompous    press 
comes  forth  and  lays  the  whole  blame  at 
the  door  of  the  judgt?  or  the  court  who 
decides  the  case.   No  professional  mind 
can  observe    the  seuseless  ranting   of 
some    newspapers  about  judicial  pro- 
ceedings without  vexation  and  even  in- 
dignation.    Such  a  press,  always  fickle, 
would  make  justice  as  fickle  as  itself, 
and  the  law  as  changing  as  the  kaleido- 
scope of  popular  passion.    And  when  to 
the  simple  expression  of  opinion  is  add- 
ed arrogance  and  menace,  in  regard  to 
the  results  of  judicial  decisions,  then  no 
court  can  fail  to  exert  its  latent  power 
and  vindicate  that  majesty  and  sanctity 
to  which  all  else,  even  the  press,  is  sub- 
ordimite.     ^^'hatever  may  be  the  place 
of  the  pret>s  in  the  social  and  political 
eccnomy  of  our  time  and  countrj',  like 
all  other  institutions  it  has  its  Kphere, 
and  when  it  ininidcs  upon  the  depart- 
ment of  legislation,  or  of  the  executive, 


or  of  the  judiciary,  it  must  become 
amenable  to  punishment  in  such  a  man- 
ner as  the  department  assailed  has  the 
power  to  use  in  vindicating  itself.  The 
mode  which  the  judiciary  always  adopts 
in  such  cases  is  by  proceeding  against 
the  guilty  parties  as  for  contempt  ot 
court,  and  this  is  the  only  protection 
which  the  courts  have  from  journalistic 
insolence  and  abuse,  the  only  protection 
save  the  cultivation  of  a  better,  grander 
and  higher  spirit  in  the  press  and  its 
leaders. — Albany  Law  Journal 


LOSSES    ON   THE   MISSISSIPPI    KIVER  IN 

1872. 

The  following  statement  of  the  losses 
upon  the  Mississippi  Eiver  during  the 
year  1872,  with  the  amount  of  insurance, 
is  from  the  Mutsouri  BepuUican : 

?°-  ^'       How  destroyed       ^^^^  °'       Ineur- 
VeeaelB.    -t^^w  destroy td.      vesscU.  anco. 

17  By  fire $354,000  $135,750 

24  By  Bnags GIO.OOO  186,000 

15  By  ice 350.000  220.000 

4  By  collision 40.000  10,000 

3  By  explosion 66.000  30.000 

H  By    Btriking    piers 

and  dams 100,000  20.000 

71  $1,410,000       $600,750 

"The  total  aggregate  loss  on  both 
boats  and  cargoes  on  western  rivers  dur- 
ing the  past  year  will  not  fall  much  be- 
low $4,500,000.  In  this  large  estimate 
we,  of  course,  include  all  the  minor 
casualties,  and  estimate  the  loss  from 
damage  and  delay  to  cargoes  not  totally 
destroyed.  A  noticeable  feature  exhib- 
ited by  these  figures  is  the  comparatively 
small  amount  of  property  lost  from 
causes  chargeable  to  the  steamboatmen. 
In  this  chiss  of  accidents  we  place  col- 
lisions, clearly  so,  and  explosions,  partly 
chargeable  to  want  of  precaution  on  the 
part  of  steamboatmen.  The  inimeuRe 
loss  occasioned  by  natuml  aud  artificial 
obstructions  to  navigation  is  &ignili> 
cant." 
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NtTMBSB   OF  INSURANCE  COMPANIES  IN  ITEMS 
NEW   YORK. 

General  Dix,  in  his  inaaeural  message,  rm.    i    •  i  i          ^  xt           ^'> 

xxjxux^            u*.  The  legislature  of  Vermont  has  again 

stated  that  the  number  of  insurance  ^i^  *  j  xL               x  •     ^.         *  x»_      a 

, .    ^  ^    ^,                           -  elected  the  present  justices  of  the  Sa- 

compames  subject  to  the  supemsion  of  ^^^^  n^^  i.*       i-rr       t  v.    t^ 

^,     *                 jt      ^       4.         ^u    A    *.  prenie  Court,  to  wit :  Hon.  John  I*iorre- 

the  insurance  department,  on  the  first  .*▼       r          •»       m.^  tt       «<i-i 

J       *  r.         u      ,o^o              ^11  P^^^  Hon.  James  Barrett,  Hon.  Ajsahel 

day  of  December,  1872,  was  as  follows  :  x»    u  tt       tt  tt  tm.    i      tt       t-r 

''  Peck,  Hon.  H.  BL  Wheeler,  Hon.  Homer 

New  York  jolnt^tockflreln.nr«ic6compv  g^  j^^y^g^   ^on.  Jonathan   Boss,    and 

Ni;i^;:a;u;ji;;::;:z::::::::::::::  i  Hon.  t.  p.  Bedfieid. 

New  York  marine 9  

NewYorklife M  The  Mutual  Life  Ins.  Oo. ,  of  Chicago, 

Fire  insurance  comiMuilee  of  other  States...  78  ,                       ,  ..     «  .       ^          .      T^ 

Marine  inearanceoompanlea  of  other  States.    1  has  reinsured  the  Safety  Deposit  of  that 

Life  insurance  companies  of  other  States.. . .  28  ^^^J' 

Casualty  insursnoe  companies  of  other  States    3  

Foreign  insurance  companies js  An  amendment  to  increase  the  num- 

Total 364  ber  of  judges  of  the  Supreme  Court  of 

Wisconsin  from  three  to  five,  was  re- 

LAKB  DKASTEBS  IN  1872.  gently  submitted  to  a  vote  of  the  people 

The  following  is  from  an  article  in  the  of  that  State,  and  voted  down  by  a  large 

Moniiar, — The  Milwaukee  TFl^oon^m  oo-  majority. 

cupies  nearly  seven  columns  with  a  re-  

cord  of  disasters  on  the  great  lakes  and 

on  the  river  St.  Lawrence,  during  the  '^l^^  ^"^^  ^^^  Senate  has  con- 

year  1872.    It  says  the  Ust  is  nearly  as  ^"^^   ^^   nommation   of  Alexander 

large  as  thatof  1869,  and  the  destruction  Snowies  as   Justice    of  the   Supreme 

of  property  but  UtUe  less  than  in  that  ^^^  «'  Montana  Territory. 

year.    May,   September,    October,  and  

November  were  the  most  destructive  Hon.  William  Wirt  Virgin,  State  re- 
months,  the  damage  in  November  alone  porter  of  Maine,  has  been  appointed 
being  upward  of  $1,000,000.  The  total  judge  of  the  Supreme  Court  of  that 
number  of  vessels  lost  during  the  year  State,  in  place  of  Judge  Tapley,  whose 
is  745,  and  the  total  amount  of  damage  term  of  office  has  expired. 

$2,988,000.    The  estimated  damages  is  

based  upon  the  more  .serious  disasters  ^       ^.    ,              .  ^  a  ^t.    ^ 

alone.    Add  the  damage  by  minor  dis-  Go;- l^haaappomted  the  Ho,^  Al- 

astere,  such  ».  loas  oTdeck  loada.  can-  *^?«'  «•  ?°^  °^  ^^'^  "  S*"" 

yas.  outfit,  .oolliaions.  .etc.  and  the  total  Z'^^"^'  *»'  ^^^^  "»  P^  "^  f?"' 

amount  wiUbesweUed  to  nearly  $3.230..  ^'^'^  ^T^  ^v  ^u    'PP°"*'°'*»'*  ^ 

nnn     mt                   it  tann                 i_  bccu  Confirmed  by  thc  Scuatc. 

000.    Thesummer  of  1872wasremarka-  '' 

ble  for  light  winds  and  smooth  seas,  and  ^~~' 
the  autumn  equally  remarkable  for  bois-  It  is  recorded  that  Lord  Bacon  re- 
terous  and  tempestuous  weather  ;  so  wrote  one  of  his  works  twelve  times  be- 
that  the  promise  of  immunity  from  de-  fore  it  was  satisfactory  to  himselfl  If 
struction  held  out  early  in  the  season  some  of  our  present-day  law  writers 
was  dispelled  by  the  later  storms.  The  would  follow  Bacon*s  example,  they 
number  of  vessels  totally  destroyed  by  would  come  nearer  discharging  **  their 
fire  and  wrecked  by  storms  in  1872  debt  to  the  profession "  than  they  are 
reaches  nearly  one  hundred.  now  wont  to  do. — Albany  Law  JoumaL 
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— ^The  attorney  for  the  appellee  in  the 
Matoal  Benefit  Life  Ins.  Co.  vs.  MiUer, 
thus  discourses,  in  his  brief,  concerning 
insorance  companies  :  *'  The  citizens  uf 
Indiana  have  suffered  much  by  the  pros- 
titution  of  legal  forms  and  rules,  to  the 
chicanery  of  insurance  companies.   It  is 
rsfrefihing  to  see  the  '  cheek  '  with  which 
those    companies   appeal   to  what  they 
call  equity,  from  a  legal  decision,  when 
the  demon   of  technicality,  which  has 
served  them,  proves  once  faithless.     In- 
stead   of    remodelling    *  justice,'    these 
companies  had  better  remodel  their  pol- 
icies.    If  this  forum   were   the   proper 
one  in   which  to  tliscuss  changes  uf  the 
law,   we   would  recommend  the  enact- 
ment of  a  statute  which  would  estop  in- 
surance companies  from  setting  up  to  an 
action  any  defense  which  accrued  before 
the  dehverj'  of  the  policy." 

— An  exchange  says  :  * '  The  very 
saddest  cases  of  utter  destitution  are 
those  women  suddenly  left  by  their 
husbands*  death  without  a  penny  in  the 
vorld,  and  absolutely  dependent  on  their 
lonely  and  exhausting  toil.  The  hus- 
band, perhaps,  has  been  laid  up  for  two 
or  three  months  beforehimd  ;  a  little 
Btoie  of  savings  has  been  exhausted,  ow- 
ing to  the  husband's  loss  of  work  and 
tbe  expenses  of  his  illness  ;  they  have 
fallen  back  with  the  rent,  and  wheu  the 
last  duty  of  watching  is  done,  and  all  is 
OTer,  the  poor  widow  has  to  turn  and 
face  a  prospect  of  absolute  destitution. 
It  is  impossible  to  avoid  reflecting,  when 
one  witnesses  such  a  case,  what  an  in- 
estimable boon  it  would  be  to  such  a 
widow  if  her  husband  had  been  able  to 
insure  her  a  moderate  annuity  or  sum 
which  would  enable  her  to  apprentice 
her  children ,  and  give  them  a  fair  start 
in  life. 


— The  sensation  of  the  closing  week 
of  tbe  year  was  the"  arrest  of  Stephen 
Knglish,  the  editor  of  the  Ins^urancc 
Times^  on  the  charge  of  Hbel,  preferred 
by  Geo.  T.  Hope,  president  of  the  Con- 
tinental Fire  Ins.  Co.  The  arrest  took 
place  on  Monday,  at  2  o'clock,  and  bail 
was  fixed  at  $10,000.  Mr.  English  was 
kept  in  custody  of  the  sheriff  until  noon 
of  Tuesday,  when  he  was  released, 
Pliny  Freeman,  of  the  «*  Globe  Life," 
and  Charles  Stanton,  of  the  *' Knicker- 
bocker Life,"  appearing  as  his  bonds- 
men. Of  Mr.  Hope's  procedure  we 
have  only  to  say  that  it  was  absurd  to 
the  last  degree.  If  the  insurance  com- 
panies are  bent  on  making  Stephen  a 
martyr,  there  is  no  better  way  of  doing 
it  than  that  chosen  by  Mr.  Hope.  The 
higher  indictments  are  heaped  upon  Mr. 
English,  the  more  of  a  power  is  the 
Insurance  Times,  Insurauco  journals 
are  coming  bravely  to  the  front.  The 
pubhc  has  in  a  recent  couspicuous  case 
been  made  to  hear  and  heed  them  ;  and 
now  the  president  of  a  leading  fii-e  in- 
surance company  stoops  to  exalt  an  in- 
surance editor  to  the  lofty  pinnacle  of 
sacrifice  sacred  to  the  Woodbull,  the 
Claflin,  and  the  Geo.  Francis  Train. — 
CJironick. 

— About  seventy  of  the  most  distin- 
guished members  of  the  bar  of  the 
United  Slates  Supreme  Court  have  ad- 
dressed a  letter  to  ex-Justice  Nelson,  ex- 
pressing their  high  nppreciiition  of  hia 
learning  and  integrity  as  a  judge,  and 
expressing  their  regret  at  his  resigna- 
tion. 

— The  following  handsome  and  well 
deserved  compliment  to  Isaac  Grant 
Thompson,  Esq.,  editor  of  the  Albanr/ 
Law  Journal,  by  Chief  Justice  Church, 
of  the  New  York  Court  of  Appeals,  will 
be  appreciated  by  the  readers  of  thut 
journal : 

•*My  Dear  Sir:  I  am  authorized  by 
all  the  members  of  the  court  to  express 
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to  you  our  unqualified  approrol  of  the 
Albany  Lauj  Journal,  edited  by  you.  We 
regard  it  a  very  valuable  publication, 
which  cannot  fail  to  be  favorably  appre- 
ciated by  the  profession  generally.  It 
would  be  difficult,  I  think,  to  suggest 
any  improvement 

Very  truly  yours, 

S.  £.  Chubch. 

— Luther  W.  Frost,  Esq.,  has  been 
elected  president  of  the  Continental 
Life  Ins.  €k>.,  in  place  of  Justus  Law- 
rence, deceased. 

— ^William  Aldrichhas  been  appointed 
treasurer  of  the  Mutual  Life  of  Chica- 
go- 

— The  Triumph  Insurance  Company 
of  Cincinnati  has  reinsured  the  risk  of 
the  Amazon. 

—At  the  annuul  meeting  of  the  Chi- 
cago board  of  fire  underwriters,  held  on 
the  3rd  ult.,  Mr.  Geo.  C.  Clarke  was  re- 
elected president,  Mr.  Chas.  H.  Case 
was  elected  vice-president,  and  Mr.  Al- 
fred Wright  was  re-elected  secretary. 

— Over  two  hundred  and  fifty  mem- 
bers of  the  Philadelphia  bar  joined  in 
tendering  Chief  Justice  Thompson  a 
public  dinner,  upon  the  occasion  of  his 
retiring  from  the  bench  of  the  Supreme 
Court  of  Pennsylvania. 

— Judge  Ingraham,  of  the  New  York 
Supreme  Court,  has  decided  that  watch- 
es come  under  the  head  of  **  necessary 
articles,'*  which  cannot  be  taken  by 
creditors. 

— Chief  Justice  Nicholson,  of  the  Su- 
preme Court  of  Tennessee,  immediately 
after  the  a^joumme  it  of  the  court,  Jan- 
uary 3rd,  fell  down  a  flight  of  steps  at 
the  Capitol  and  firaotored  his  thigh. 
This  accident  will  prevent  him  for  some 
time  from  resuming  his  seat  on  the 
bench. 


— We  publish,  in  this  number,  the  pro- 
spectus of  the  Western  Jurist  Tliis 
Journal  not  only  has  a  high  repntatioii 
in  the  Northwest,  but  is  one  of  the  most 
valuable  legal  journals  in  the  ooantry. 
With  the  January  number  it  enters  upon 
its  seventh  volume. 

—The  Inswance  Mbniior  with  its  Jan- 
xiaiy  number  entered  upon  its  twenty- 
first  year.  In  age  the  MmUor  stands 
first,  and  in  character  and  influence  ia 
second  to  no  insurance  journal  in  the 
country. 

—The  cases  against  Mr.  Charles  F. 
MiUb,  which  originated  with  the  Mnta- 
al  Life  Ins.  Co.  of  New  Xork,  more 
than  a  year  since,  on  a  charge  of  embez- 
zlement, have  been  dismissed  for  want 
of  prosecution.  The  many  friends  of 
Mr.  MiUs  will  be  gratified  by  this  vindi- 
cation of  his  innocence  of  the  charges 
made  against  him. 

•— A  bill  passed  both  houses  of  the  Mi- 
chigan legislature  on  the  11th  ult. ,  in- 
creasing the  salaries  of  the  judges  of  the 
Supreme  Court  of  that  State,  from  $2,500 
to  (4,000.  This  is  a  step  in  the  right 
direction. 

— A  New  Tork  statnte  allows  dedao- 
tions  of  a  certain  number  of  days  to  be 
made,  on  account  of  good  behavior, 
from  the  term  of  imprisonment  of  con- 
victs, further  providing  that  the  act 
shall  not  apply  to  any  person  sentenced 
for  the  term  of  his  natural  life. 

— ^A  householder  in  Florida,  in  flilinj 
up  his  census  schedule,  nnder  the  head- 
ing, "  where  bom,"  described  one  of  his 
children  as  <*bom  in  the  parlor,"  and 
the  other  **np  stairs." 

—"Are  you  guUty,  or  not  guilty T 
asked  a  judge  of  a  prisoner  the  other 
day.  ••  An  sare,  now,"  said  Pat,  «*  what 
are  you  put  there  for  bat  for  to  find  that 
out?" 
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APPLICATION. 


§  35.  Life. — Answers  in.  Warranties — Examination  of  Sur- 
geon^Spitting  of  Blood. — The  policy  provided  that  if  the  de- 
claration made  by  or  for  the  assured,  should  be  found  in  any 
respect  untrue,  the  policy  should  be  null  and  void.  It  was  stip- 
ulated in  the  declaration,  made  and  signed  by  the  assured  at 
the  time  of  his  application  for  insurance,  that  the  answers  of 
™self,  his  physician  and  his  friend,  should  be  the  basis  of  the 
contract.  In  the  particulars  given  of  himself  in  answer  to  ques- 
tions asked,  the  assured  stated,  among  other  things,  that  he  had 
Dot,  since  childhood,  had  spitting  of  blood  or  consumption  ;  that^ 
he  had  not  had  any  sickness  within  the  last  ten  years,  except 
scarlet  fever,  and  that  he  had  not  then  any  disease  or  disor- 
^^f'  The  policy  was  issued  September  3rd,  1869,  and  the  as- 
sured died  April  2nd,  1870,  of  disease  of  the  lungs.  The  evi- 
showed  that,  prior  to  the  issuing  of  the  policy,  the  de- 
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ceased  had  bad  spitting  of  blood,  and  tbat  be  tben  bad  con- 
Bmnption ;  tbat  be  knew  be  bad  bad  spitting  of  blood  and  liad 
i^nfficient  reason  to   believe   tbat   he   then  bad   consamption. 
Hdd^  ih^i  ^^if  the  applicant  had  bad  spitting  of  blood  prior  to 
the  time  when  be  effected  insurance  on  bis  life,  we  think  be  was 
bound  to  state  the  fact  in  the  particulars  of  himself,  givea  by 
bun  in  answer  to  the  questions  propounded  to  him,  and  tbat  the 
fact  tbat  be  was  examined  by  a  surgeon,  employed  for  the  par- 
pose  by  the  company,  was  no  excuse  for  not  having  done  so. 
Such  questions  are  designed  to  induce  a  fuU  and  fair  statement 
of  the  condition  of  the  party  seeking  insurance,  and,  in  this 
case,  the  answers  must  be  held  to  be  warranties,  on  the  part  oi 
the  applicant,  that  the  facts  were  as  stated  by  him.    Whether 
the  hemorrhage  proceeded  from  one  cause  or  another,  it  was^a- 
terial  and  necessary  tbat  the  statement,  in  answer  to  the  Ques- 
tion relating  to  it,  should  have  been  true." 

Geachys.  Ingall,  UM.  &  W.,  95. 

The  Midual  Ben^  Life  Ins.  Co,  vs,  MWer* 

Bep'd  Jow'l  p.  101.  In>.  S.  a 

CONSTRUCTION. 

§  36.  EiBE.— Q/*  Policy— Principles  of— Floating  Policy.— 
The  defendant  issued  to  plaintiffs  a  policy  upon  merchandise  "  in 
all  or  any  of  the  brick  or  stone  warehouses,  and  while  in  tran- 
sition in  or  on  any  of  the  streets,  yards  or  wharves  of  the  cities 
of  New  York,  Brooklyn  and  Jersey  City."  A  condition  indorsed 
on  the  poUcy  provided  tbat "  in  case  the  property  aforesaid  in  all 
the  buildings,  places  or  limits,  included  in  this  insurance,  shall,  at 
the  breaking  out  of  any  fire  or  fires,  be  collectively  of  greater 
value  than  the  sum  insured,  then  this  company  shall  pay  and 
make  good  to  the  insured  such  a  proportion  only  of  the  loss  or 
damage  as  the  sum  insured  shall  bear  to  the  whole  value  of  the 
property  aforesaid,  at  the  time  when  such  fire  or  fires  shall  first 
happen.  But  it  is  at  the  same  time  declared  and  agreed,  tbat  if 
any  specific  parcel  of  goods  included  in  the  terms  of  this  policy, 
or  such  goods  in  any  specified  building  or  buildings,  place  or 
places,  within  the  limits  of  this  insurance,  shall,  at  the  time  of 

•  DedBion  rendored  liay  Slst,  1872.    To  appear  in  89  Ind. 
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any  fire,  be  insured  in  this  or  any  other  office,  this  policy  shall 
not  extend  to  cover  the  same,  excepting  only  as  ixv  as  relates  to 
any  excess  of  value  beyond  the  amount  of  such  specific  insur- 
ance or  insurances,  which  said  excess  is  declared  to  be  under  the 
protection  of  this  policy,  and  subject  to  average  as  aforesaid. 
A  tire  occurred  destroying  merchandise  in  one  of  the  warehouses 
mentioned  in  the  policy,  upon  which  the  amoimt  of  specific  in- 
surance was  less  than  its  total  value,  but  more  than  the  amount 
of  the  loss.     Held,  that  "  if  the  language  used  by  parties  be  free 
from  ambiguity,  their  intention  must  be  sought  in  the  language  ; 
but  if  it  be  ambiguous,  then  the  surrounding  circumstances,  the 
situation  of  the  parties,  and  the  objects  intended  to  be  accom- 
plished, may  all  be  considered,  and  the  language  read  in  the 
light  which  they  reflect,'"  and  that  the  effect  of  the  condition  in 
the  policy  was  that  if  at  the  time  of  any  fire  there  should  be  any 
specific  insurance  upon  the  merchandise,  this  poUcy  should  not 
cover  the  same,  but  should  attach  to  and  protect  only  that  por- 
tion of  the  value  of  the  same  which  was  in  excess  of  the  specific 
insurance,  and  that  as  the  specific  insurance  in  this  case  exceeded 
in  amount  the  value  of  the  goods  destroyed,  the  loss  did  not 
reach  the  interest  insured  by  the  floating  policy,  and  the  defend- 
ant was  not  required  by  the  poHcy  to  contribute  any  portion  of 
the  loss. 

Fairckild  el  al.  vs.  The  Liverpool  and  London  Fire  and  Life  Ins,  Co.* 
Bep'd  JourT  p.  iia,  N.  Y.  Com.  A. 

§  S7.  Life. — Instructions  to  Agent — Practice, — The  company, 
by  th  eir  agent,  agreed  to  issue  a  policy,*  if  the  application  was 
accepted  at  the  head  office.  The  application  was  accepted  at 
the  head  office,  and  a  policy  forwarded  to  the  agent  to  be  exe- 
cuted and  delivered.  It  was  executed  by  the  agent,  but  on  the 
ground  of  a  change  in  the  health  of  the  nominee,  was  never  de- 
livered. The  standing  instructions  to  the  agent,  which  were 
iiot  brought  to  the  notice  of  the  applicant,  were  that  if  any 
change  had  taken  place  in  the  health  of  the  applicant,  between 
the  date  of  the  appHcation  and  the  receipt  of  the  policy,  he 
should  not  deliver  the  policy.  iZeM,  that  the  construction  to  be 
given  to  the  instructions  to  the  agent,  iu  view  of  the  language  of 

Deciiion  rendered  September  Term,  1872. .  To  appear  in  46,  N.  Y. 
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those  instructions,  the  terms  of  the  contract,  the  situation  o: 
the  parties,  and  the  objects  to  be  attained,  must  be  most  mi' 
favorable  to  the  party  giving  the  instructions.  Held,  also,  thai 
although  the  company  failed  to  issue  the  policy  according  to  their 
contract,  they  are  liable  upon  the  contract,  as  a  contract  of  in- 
surance, and  that  they  are  at  all  events  clearly  liable  for  damages 
for  not  delivering  the  policy. 

Fried  vs.  The  Royal  Ins.  Co* 

Bep'd  Jourl  p.  190.  N.  X.  &  ▲• 

§  38.    FiBE. — "  Other  Articles  in  his  Line  of  Business  " — Fire- 
works.— ^The   defendant  insured  the  plaintiff's  stock  of   fancy 
goods  and  other  articles  in  his  Une  of  business  as  a  German  job- 
ber and  importer,  charging  the  ordinary  premium  and  giving  him 
the  privilege  of  keeping  iire-crackers  on  sale  in  the  store.     The 
policy  contained  a  provision  that  fireworks,  which  were  among 
goods  described  as  specially  hazardous,  and  upon  which  an  extra 
amount  of  premium  was  charged,  should  not  be  covered  by  the 
insurance  unless  specially  written  in  the  policy.    A  loss  occurred 
from  a  fire  which  originated  in  fireworks  kept  for  sale  in  the 
store.    Hddf  that  the  fireworks  were  not  included  in  the  clause 
"  other  articles  in  his  line  of  business,"  and  that  the  court  be- 
low did  not  err  in  rejecting  the  plaintiff's  offer  to  prove  that 
fireworks  constituted   an   article   in  the  line   of  business  of  a 
German  jobber  and  importer,  and  in  giving  judgment  for  the 
defendant. 

Sleinbac/i  vs.  The  Relitf  Fire  Ins.  Co.\ 

n.a.aa 

§  39.  Marine. — Suing  and  Laboring  Clause — Liability  beyond 
Sum  in  Fdicy — General  Average. — ^The  defendant  insured  a  brig 
belonging  to  the  plaintiff  and  valued  at  $10,000.00,  against  perils 
of  the  sea  to  the  amount  of  $8,000.00.  The  policy  provided 
that  "  in  case  of  any  loss  or  misfortune  it  should  be  lawful  and 
necessary  to  and  for  the  insured,  their  factors,  servants  and  as- 
signs, to  sue,  labor  and  travel  in  and  about  the  defense,  safeguard 

*  Decision  rendered  November  lltta,  1872. 
t  Decision  rendered  Msrcli  astli,  1872. 
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and  recovery  of  the  said  vessel  or  any  part  thereof,  without  pre- 
judice to  the  insurance  made  by  said  policj^  and  that  the  said 
company  would  contribute  to  the  charges  thereof  according  to 
the  rate  and  quantity  of  the  sum  insured  by  said  policy."     The 
brig  was  driven  ashore  on  the  main  reef  near  Key  Chappell,  and 
badly  damaged,  after  which  she  returned  to  BaUze,  where  it  was 
fomid  she  needed  extensive  repairs.   In  taking  her  back  from  the 
reef  to  Balize,  unloading  her,  taking  care  of  her  and  her  cargo, 
and  ascertaining  the  nature  and  extent  of  the  damage  sustained, 
expenses  were  incurred  the  proportion  of  which  applicable  to  the 
brig,  as  specified  in  a  general  average  statement,  was  $581.18. 
Temporary  repairs  were  made  at  Bahze,  amounting  to  $8,769.- 
74,  and  after  the  return  of  the  brig  to  New  York  she  was  fully 
repaired  at  a  cost  of  $4,547.21.     The  company  paid  $3,000.00, 
the  amount  of  the  insurance.     The  plaintiffs  demanded  8-10  of 
$13,898.13^  the  amount  of  all  the  expenses  and  repairs.     Ilddj 
that  the  suing  and  laboring  clause  in  the  policy  '*  has  reference  to 
charges  not  covered  by  the  insurance,  and  does  not  embrac  e 
losses  caused  by  damages  to  the  property  insured.     Its  object 
was  to  secure  diligence  in  its  preservation  and  protection,  and 
thereby  prevent  a  loss,  or  reduce  its  amount,  and  to  provide  com- 
pensatiou  lor  the  labor  done  and  expenses  incurred  in  accom- 
plishing that  end.     It  has  application  in  the  present  case  only  to 
the  general  average  expenses  that  had  been  incurred."     Held, 
^,  that  "  in  respect  to  the  item  of  $581.18,  general  average,  in 
getting  off  the  vessel  and  running  her  to  the  Balize,  the  authori- 
ties are  clear  that  it  is  a  proper  charge  upon  the  underwriters  in 
addition  to  their  subscription,  although  there  was  but  a  single 
loss." 

Jucelvs.  The  Marine  Ins.  Co.,  7  J.  R.,  412  ;  see  McBride  vs.  the  same, 

il>.,  431. 

Ssldj  also,  that  the  underwriters  are  liable  over  and  above 
4e  sum  insured  for  four  fifths  of  $581.18,  the  vessel's  proportion 
of  the  general  average  expenses. 

Alexandre  ei  al,  vs.   The  Sim  Mutual  Ins,   Co.* 

^'d  Jourl,  p.  209.  N.  Y.  Com.  A. 

*  D«cison  rendered  January  Term,  1B73. 
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%  40.    Marine. — Liability  beyond  Sum  in  Pdicy, — ^A  brig  be- 
longing to  the  plaintiffs  was  insured  by  the  defendant  against  the 
perils  of  the  sea,  the  policy  containing  a  suing  and  laboring 
clause.     The  brig  was  driven  ashore  in  a  gale  on  the  reef    near 
Key  Chappell,  and  badly  damaged,  after  which  she  returned  to 
Balize,  where  temporary  repairs  were  made,  and  thence  to  !New 
York,  where  full  repairs  were  made.   Held,  that  the  insured  could 
not,  independently  of  the  suing  and  laboring  clause,  recover  for 
the  excess  of  the  cost  of  repairs  over  and  above  the  amount  of 
the  insurance  on  the  ground  that  the  underwriter  was  liable  upoD 
the  general  principles  of  the  contract  of  insurance  to  pay  for 
expenditures  incurred  to  prevent  or  diminish  the  extent  of  the 
loss. 

Alexandre  et  al,  vs.   The  Sun  JJIuiucd  Ins.  Co, 


COMMON    CARRIERS. 

§  41.  Marine. — Liability  of— Burden  of  Proof— Receipt  cf 
Goods, — ^The  assignors  of  the  plaintiff  shipped  from  Oswego,  on 
the  defendants'  canal  boat,  5,720  bushels  of  wheat,  to  be  deliv- 
ered in  good  order  to  the  consignees  in  New  York  city,  the  bill 
of  lading  stipulating  that  damage  or  deficiency  in  quantity  was 
to  be  deducted  from  the  charges  by  the  consignees.  The  voyage 
was  suspended,  the  latter  part  of  December,  at  Fort  Plain,  and 
the  wheat  was  found  to  be  damaged  by  water.  The  defend- 
ants gave  notice  of  the  facts  to  the  consignees,  and  they  noti- 
fied the  plaintiffs,  who  had  insured  the  cargo  for  them.  Under 
the  instructions  of  the  defendants,  the  plaintiff's  agent  toob 
chaise  of  the  cargo  "  for  account  of  whom  it  may  concern," 
and  by  consent  of  all  parties  sold  the  damaged  portion  of  the 
wheat  and  stored  the  remainder,  and  in  the  spring  the  sound 
wheat  was  delivered  from  the  storehouse  upon  order  of  the  de- 
fendants and  reshipped  by  them  to  New  York  under  the  terms 
of  the  original  bill  of  lading,  and  delivered  to  the  consignees, 
who  gave  a  receipt  for  the  amount  shipped,  less  the  amount 
sold  as  damaged.  Held,  that  "  it  was  not  proved  how  the  dam- 
age was  occasioned,  nor  that  it  resulted  from  any  cause  that 
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voiJd  excuse  the  defendants  from  their  liability  as  common  car- 
riers. Hence  sufficient  appeared  to  establish  the  liability  of  the 
defendants.  If  they  claimed  that  the  wheat  was  damaged  from 
inevitable  accident,  the  burden  was  upon  them  to  show  it." 

AngcUon  Carriers,  |J  188,  202,  472;  King  vs.  Shepherd,  3  Story  Cir. 
C't  R.  340  ;  Hawkes  vs.  Smith,  1  C.  &  Marsli.  K.,  72. 

Eddy  also,  that  there  was  nothing  to  indicate  that  the  consign- 
ees or  the  insurance  company  intended  to  discharge  the  de- 
fendants for  the  damage  to  the  wheat  when  their  agent  re- 
ceived it  at  Fort  Plain. 

The  Rome  Ins.  Co.  vs.  The  Weslern  Transportation  Co,  * 
Bep'd  Jonrl  p.  124.  N.  Y.  Com.  A. 

§  42,    Marine. — Finding   of  Eeferee — Practice, — The   assign- 
ors of  plaintiff  shipped   a    lot  of   wheat  on  defendant's  canal 
boat,  which    was   found,  while  in  course  of   transportation,  to 
liave  been  damaged  by  water.     The  damaged  portion  was  sold 
^^^  the  remainder  reshipped  and  delivered  to  the  consignees, 
^^0  gave  a  receipt  for  the  amount  shipped,   less   the   amount 
sold  as  damaged.      At   the  same  time  there  was  a  settlement 
between  the  consignees  and  the  defendants,  in  which  the  de- 
fendants allowed  for  some  Imshels  of  wheat  short,  and  $50.00 
*'fof  general  average."     The  loss  of  the  consignees  after  allow- 
^^n  for  salvage  was    $1,84:6.75.     The  defendants   claimed  the 
w.OO  was  paid  in  satisfaction  of   the   entire   damage    to  the 
^teat.    Held,  that  the  $50.00  was  not  in  satisfaction  of  the  full 
f^caount  of  the  loss,  but  was  probably  taken  by  mistake  from  the 
carriers  instead  of  from  the  insured,  in  accordance  with  a  provi- 
sion in  the  policy,  that  in  case  of  loss  the  insured  should  pay 
^^  whole  amount  of  loss,  deducting  $50.00  instead  of  average, 
^Dd  that  the  finding  of  the  referee  that  the  entire  damage  to  the 
^'lieat  was  not  included  in  the  settlement,  is  conclusive.     Hdd^ 
also,  that  the  judgment  against  the  defendants  is  probably  too 
much  by  $50.00,   but  that  it  cannot  be  rectified  here,   as  the 
amount  was  not  claimed  in  the  court  below,  and  no  exception 
^as  taken  in  regard  to  it, 
Th  Home  Inn.  Co.  vs.  The  Western  Transportation  Co. 

•  BecWoa  rendered  September  Term,  1872. 
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INSURABLE    INTEREST. 

•§  43.     FiBE. — Nominal   Partners — Oooda  on   Consignmeni. 

Insorance  was  effected  with  the  plamtiffs  in  error^  in  the  name  of 
the  firm    of  Hamilton  &  Cook,  grain  commission  merchants, 
against  loss  or  damage  by  fire  on  ^'  grain,  in  store,  their  own,  or 
held  by  them  in  trust  or  on  commission,  or  sold  and  not  de- 
livered."   Prior  to  effecting  the  insurance,  Hamilton,  one  of  the 
members  of  the  firm,  had  retired,  and  Cook,  by  mutual  agree* 
ment,  was   allowed   to  carry  on   business   in  the  partnership 
name,  no  notice  of  the  dissolution  being  given.    The  firm  kept 
their  consignments  of  grain  in  store  in  an  elevator  belonging 
to  a  railroad  company,  whose  employees  had  the  entire  charge 
and  care  of  it.    Hdd,  that  ^*  the  interest  of  a  nominal  partner 
in  the  liabihties  of  the  firm  is  such  as  should  entitle  him,  in 
absence  of  any  attempt  to  defraud,  to  join  with  the  other  mem- 
bers of  the  firm,  in  effecting  insurance  on  the  pibperty  of  the 
concern,"  and  Hdd,  that  *^  in  this  case  the  intimate  connection 
of  Hamilton  with  the  business,  and  the  fact  that  as  between 
him  and  the  consignors  of  the  grain  insured,  the  railroad  com- 
pany with  whom  it  was  stored,  and  all  other  jTersons  dealing 
with   it,  he   was   actually  a  partner,  and  incurred  all  the  re« 
sponsibiUty  and  risk  attaching  to  that  relation,  constituted,  in 
our  judgment,  a  sufficient  basis  of  interest  for  effecting  insur- 
ance in  the  name  of  the  firm,"  and  that  this  case  is  an  espe- 
cially strong  one,  from  the  fact  that  the  insurance  was  effected 
mainly  for  the  benefit  of  the  owners  of  the  grain,  held  on  com- 
mission, and  that  the  action  was  prosecuted  solely  for  theii 
benefit. 

The  Phcenix  Ins,  Co,  vs.  HamiUon,  et  aL* 

Bflfp'd  Joorl  p.  180.  U.  &  &  a 

LOSS. 

§  44.     FmE. — Apportionment   of. — The  defendant   issued    a 
pohcy  for  $3,000.00  upon  a  parcel  of  property  worth  $16,000.00. 

*  DeoiBion  rendered  Korember  18th,  1873. 
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riie  policy  contained  the  usual  clause  providing  for  an  apportion- 
nent  of  the  loss,  in  case  of  other  insurance.  There  was  other 
usuranco  for  $47,000.00,  upon  this  parcel  and  other  parcels  of 
propertj  insured  together.  The  value  of  all  the  property  cov- 
Bred  by  the  other  insurance  was  $88,000.00.  All  the  property 
covered  by  the  defendants'  poHcy  and  by  the  other  insurance  was 
destroyed.  Hddy  that  "  the  clause,  now  usual  in  poUcies  of  in- 
surance, which  provides  for  an  apportionment  of  the  loss,  in  case 
of  other  insurance  on  the  property,  is  a  part  of  the  contract, 
and  must  receive  a  reasonable  construction.  We  have  no  right 
to  engraft  upon  it  the  rules  governing  suits  for  contribution 
amoEg  insurers,  or  to  restrict  its  operations  to  cases  where 
such  suits  could  be  maintained."  Hdd^  also,  that  the  rule  of 
apportionment,  where  the  entire  property  is  destroyed,  is  that 
"for  the  purpose  of  apportioning  the  loss,  in  case  of  over  in- 
surance, where  several  parcels  are.  insured  together  by  one 
policy  for  an  entire  sum,  and  one  of  the  parcels  is  insured 
separately  by  another  poHcy,  the  sum  insured  by  the  first  men- 
tioned policy  is  to  be  distributed  among  the  several  parcels  in 
the  proportion  which  the  sum  insured  by  the  policy  bears  to  the 
total  value  of  all  the  parcels." 

2  Phillips  on  Ins.,  x>-  56,  No.  1,263  a;  Blake  vs.  Exchange  Mutual 
Ins.  Co.,  12  Gray,  265. 

Edd,  also,  that  in  case  of  a  total  loss,  the  parcel  covered  by 
the  defendant's  policy  was  insured  by  the  defendant  for  -^^  of  its 
value,  and  each  parcel  covered  by  the  other  insurance  was  in- 
sured for  5  J  of  its  value,  and  that  in  this  case  there  was  no  over 
insurance,  and,  consequently,  there  is  no  occasion  for  any  appor- 
tionment. 

Ogdcn  vs.  TJie  East  River  Ins.  Co.* 

Acp'd  Joorl  p.  134.  K.  Y.  0.  A. 

OWKERSmP. 


§  45.    FiBE. —  Of   Goods  on    Consignment — Nominal  Partners 
—Insurance  was  effected  with  the  company  in  the  name  of  thf 

•  Dediion  reudered  December  3rd,  1872. 
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firm  of  Hamilton  &  Cook,  grain  commission  merchants,  against 
loss  or  damage  by  fire  on  "  grain,  in  store,  their  own,  or  held  by 
them  in  trust  or  on  commission,  or  sold  and  not  deUvered." 
Prior  to  effecting  the  insurance,  Hamilton,  one  of  the  members 
of  the  firm,  had  retired,  and  Cook,  by  mutual  agreement,  was 
allowed  to  carry  on  business  in  the  partnership  name.  No  notice 
of  the  dissolution  was  given.     The  firm  kept  their  consignments 
of  grain  in  store,  in  an  elevator  belonging  to  a  railroad  company, 
whose  employees  had  the  entire  charge  and  care  of  it.    Held, 
that  "  poUcies  are  constantly  applied  for  and  granted  on  general 
stocks  of  goods,  held  in  trust  or  on  consignment,  for  numerous 
and  unknown  parties.    In  such  cases  it  is  not  expected,  nor 
would  it  be  possible,  that  insurers  should  be  informed  as  to  the 
ownership.    They  are  content  to  insure  for  whom  it  may  con- 
cern.    Of   course  an  omission  to  disclose  ownership  in  such 
cases  cannot  be  regarded  as  an  improper  concealment."    Hdd, 
also,  that  there  was  no  error  in  the  charge  of  the  court  below, 
that  '^  if  no  representations  were  made  with  regard  to  the  indi- 
viduals who  composed  the  firm  of  Hamilton  &  Cook,  there  was 
no  misrepresentation  which  could  avoid  the  poUcy ;   and  that 
if  Hamilton  &  Cook  had  no  actual  care  or  custody  of  the  grain, 
but  that,  so  far  as  regards  its  preservation  from  fire,  it  was  en- 
tirely in  the  control  of  the  railroad  company,  and  so  understood 
by  the  defendants'  agent,  when  the  policy  was  eflfected,  the  omis- 
sion to  notify  the  defendants  of  the  agreement  of  dissolution 
could  not  be  considered  as  a  concealment  which  would  avoid  the 
policy." 

Th^  Phoenix  Ins,  Co,  vs,  Hamilton,  el  al. 


143. 


POLICY. 

§  46.  Life. — Delivery  of — Acc^tance  of  Apjaliaation — Insirvc- 
turns  to  Agent — Change  *of  Heoltlu — The  contract  contained  a 
proposition,  on  the  part  of  the  plaintiff,  for  insurance  on  the  Ufe 
of  her  husband,  for  which  she  advanced  the  usual  premium  for 
one  year.  The  defendants,  by  their  agent,  agreed  that  if  the 
proposition  was  accepted  at  their  head  of&ce  in  Liverpool,  they 
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would  issue  a  policy  in  accordance  therewith,  but  if  rejected, 
that  they  woukl  return  the  premium ;  and  that  if  the  nominee 
should  die  before  the  decision  of  the  head  office  was  received, 
the  amount  of  the  insurance  should  be  paid.  The  defendants 
accepted  the  proposition,  and  forwarded  a  policy  to  their 
agent,  to  be  executed  and  delivered.  It  was  executed  by  the 
agent,  but,  on  the  ground  of  an  unfavorable  change  in  the 
health  of  the  nominee,  was  never  delivered.  The  standing  in- 
structions of  the  company  to  the  agent  were  that  if  it  should 
come  to  his  knowledge  that  any  change  had  taken  place  iji 
the  health  of  the  assured,  between  the  date  of  the  proposal 
and  the  receipt  of  the  policy,  he  should  not  deHver  it  until  he 
had  communicated  with  the  company.  These  instructions  were 
not  brought  to  the  notice  of  the  plaintiff,  Hdd,  that  the  ac- 
ceptance, by  the  defendants,  of  the  proposition  contained  in 
the  contract  made  by  their  agent,  is  conclusive  of  their  assent 
to  his  authority  to  make  the  precise  contract  he  did  make, 
and  that  the  acceptance  of  the  company  was  absolute,  and  not 
quaUfied  by  the  general  instructions  to  the  agent.  Such  in- 
structions could  not  alter  or  qualify  the  terms  of  the  contract, 
to  the  prejudice  of  the  plaintiff.  "  It  is  a  familiar  principle 
that  private  instructions  to  an  agent  will  not  affect  third  per- 
sons," 

23  "Wend.  18  :  [Lightbody  vs.  North  American  lus.  Co.]  Story  on 
Agency,  ?  133. 

Held,  also,  that  "  the  contract  of  insurance  was  to  take  effect 
from  the  date  of  the  proposal.  If  accepted,  the  risk  of  an  un- 
favorable change  of  health,  after  that  time,  was  necessarily  as- 
sumed by  the  company." 

Fried  vs,   Ihe  Royal  Ins.   Co, 

—6  ST. 

PKACTICE. 

§  47.  Life. — Imtructions  to  Jury  in  Writing, — The  counsel 
for  the  plaintiff,  on  the  trial,  in  accordance  with  the  statute, 
openly  requested  the  judge  to  give  his  instructions  to  the  jury 
in  writing,  and  afterwards,  when  it  was  too  late  for  the  defend- 
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ant  to  make  such  a  demand  on  her  own  behalf,  withdrew  his 
request.  Hdd,  that  this  was  no  cause  for  reversal  of  the  judg- 
ment for  the  plaintiff. 

The  MuLucH  Ben^  Life  Ins.  Co.  vs.  MiUer. 


SUma   AND   LABORING   CLAUSE. 

§  48.  Mabine. — Abandonment — ^A  brig  belonging  to  the  plain- 
tiffs was  insured  by  the  defendant  against  the  perils  of  the  sea. 
The  policy  provided  that  *^  in  case  of  any  loss  or  misfortune  it 
should  be  lawful  and  necessary  to  and  for  the  insured,  their  fac- 
tors, servants  and  assigns,  to  sue,  labor  and  travel  in  and  about 
the  defence,  safeguard  and  recovery  of  the  said  vessel,  or  any 
part  thereof,  without  prejudice  to  the  insurance  made  by  said 
policy,  and  the  said  company  would  contribute  to  the  charges 
thereof  according  to  the  rate  and  quality  of  the  sum  insured  by 
said  policy."  The  brig  was  driven  ashore  in  a  gale  on  the  reef 
near  Key  Ohappell  and  badly  damaged,  after  which  she  re- 
turned to  Balize,  where  temporary  repairs  were  made,  and  thence 
to  New  York,  where  she  was  fully  repaired.  Hdd,  that  the  rights 
of  the  insured  under  the  suing  and  laboring  clause  were  not  pre- 
judiced by  the  non-existence  of  an  abandonment. 

ELidstone  vs.  The  Empire  Marine  Ins.  Co.,  Law  Bep. — ^1  Com.  Pleas, 
531,  and  2  Law  Bep.— Com.  Fleas,  857. 
Alexandre  et  cH.  vs.  The  Sun  Mutual  Ins.  Co, 

-|89t 

§  49.  Marine. — Construction — Safeguard. — The  defendant  in- 
sured a  brig  belonging  to  the  plaintiffs  against  the  perils  of  the 
sea.  The  policy  provided  that  "  in  case  of  any  loss  or  misfor- 
tune, it  should  be  lawful  and  necessary  to  and  for  the  insured, 
their  factors,  servants  and  assigns,  to  sue,  labor  and  travel  in 
and  about  the  defense,  safeguard  and  recovery  of  the  said  vessel, 
or  any  part  thereof,  without  prejudice  to  the  insurance  made  by 
said  policy,  and  that  the  said  company  would  contribute  to  the 
charges  thereof  according  to  the  rate  and  quantity  of  the  sum 
insured  by  said  policy."  The  brig  was  driven  ashore  in  a  gale 
on  the  main  reef  near  Key  Ohappell  and  badly  damaged,  after 
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which  she  returned  to  Balize,  where  it  was  fouud  that  she  needed 
extensive  repairs.  Temporary  repairs  were  there  made,  after . 
which  she  sailed  to  New  York,  where  she  was  fully  repaired. 
jffeH,  that  the  expendituiiBS  for  repairs  *'  were  made  to  repair 
damages  covered  by  the  risks  insured  against,  and  were  clearly 
payable  tinder  the  insuring  clause.  They  consequently  do  not 
come  within  the  terms  or  meaning  of  the  agreement  to  *  sue, 
labor  and  travel/  for  the  benefit  of  the  property  insured."  Held, 
also,  that  the  repairs  at  Balize  were  not  about  the  defense,  safe- 
guard, or  recovery  of  the  vessel,  but  for  her  improvement,  and 
that "  expenses  for  the  safeguard  of  a  ship  cannot  properly  be 
said  to  be  those  by  which  she  is  put  in  a  condition  of  sea- worthi- 
ness." 
Alexandre  d  oL  vs.  The  Sun  Mutual  Lis,  Co, 

-6  30. 

WAKKANTY. 

§  50.  Life. — And  BepresentaJtion — Policy  and  Applicatioru— 
It  was  provided  in  the  policy  that  if  the  declaration,  made  by  or 
for  the  assured,  of  even  date  with  the  policy,  should  be  found  in 
any  respect  untrue,  the  policy  should  be  null  and  void.  It  was 
Btipniated  in  the  declaration,  made  and  signed  by  the  assured  at 
the  time  of  his  application  for  insurance,  that  the  answers  of 
himself,  his  physician,  and  his  friends  should  be  the  basis  of  the 
contract  In  the  particulars  given  of  himself,  in  answer  to  ques- 
tions asked,  the  assured  stated,  among  other  things,  that  he  had 
not,  since  childhood,  had  spitting  of  blood  or  consumption ; 
that  he  had  not  had  any  sickness  within  the  last  ten  years,  ex- 
cept scarlet  fever,  and  that  he  had  not  then  any  disease  or 
disorder.  Edd,  that  "  the  policy,  the  declaration  and  the  par- 
ticulars of  the  applicant  must  be  regarded  as  one  instrument. 
The  poUcy  on  its  face  refers  to  the  declaration,  and  it  refers 
to  the  particulars.  A  covenant  or  agreement,  to  become  a 
warranty,  need  not  appear  on  the  face  of  the  policy,  but  may 
be  on  a  paper  referred  to  in,  and  made  a  part  of  the  policy." 

Cox  78.  The  Minsk  Ins.  Co.,  29  Ind.  586,  and  authorities  cited  ;   iVngell 
onPire  and  Life  Insurance,  J  141 ;  Bliss  onLife  Insurance,  I  57. 
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Sddf  also,  that  the  "  proposal  or  declaration,  when  formin; 
part  of  the  policy,  has  been  held  to  amount  to  a  condition  oi 
warranty,  which  must  be  strictly  true  or  complied  with,  anc 
upon  the  truth  of  which,  whether  a  misstatement  be  intentionaJ 
or  not,  the  whole  instrument  depends. " 

Yose  vs.  Eagle  Life  Ins.  Co.,  6  Cashingi  42. 

Also  -HeW,  that  "  a  warranty  may  be  of  the  existence  or  non- 
existence of -some  fact,  when  it  is  in  the  nature  of  a  precedent 
condition ;  or  it  may  be  promissory,  as  where  the  insured  un- 
dertakes to  perform  or  abstain  from  some  act  in  the  future, 
when  it  is  in  the  nature  of  a  condition  subsequent.    A  repre- 
sentation differs  from  a  warranty,  for,  while  the  latter  must  be 
true,  the  former  need  only  be  substantially  true — true  so  far 
as  the  representation  was  material  to  the  risL    A  fact  is  to  be 
deemed  material  if  a  knowledge  of  it  would  Jiave  induced  the 
insurer  to  have  refused  the  risk  or  to  have  charged  a  higher 
rate  of  premium  for  taking  it.*' 

Tlie  Mutual  Ben^  Ltf€  In$.  Co.  9$.  MiUer. 
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SUPEEME    COUET    OF  NEW    JEESEY. 

-      I^BRUAKY   TERM,    1872. 


HENRIETTA    HTLLTARD,  et  al, 
THE  MUTUAL   BENEFIT   INS.    CO.* 

[Continued  from  Febraary  Number,  pi^e  Hi.] 

Judge  "Washington,  in  a  case  in  which  it  was  held  that  an  embargo 
temporarilj  preventing  the  performance  of  a  contract,  did  not  de- 
stroy its  obligations,  recognized  the  principle  to  which  I  refer.  He 
Bays, "  Where  the  rule  applies,  that  if  the  law  forbids  the  perform- 
ance of  a  contract  in  part  only,  he  who  is  bound  by  it  must  still  j^er- 
form  what  he  lawfully  may.  In  the  case  of  an  embargo,  for  exam- 
ple, the  ship-owner  is  disabled  from  commencing  his  voyage  at  the 
specified  time  ;  but  he  is  bound  to  go  when  the  prohibition  is  re- 
^oyed.  A  strict  performance  is  prevented  by  the  law,  and  the  law 
excuses  it.     Odlin  vs.  Insurance  Co.,  2  Wash.,  C.  C.  E,  317. 

There  can  be  no  question  but  that  it  is,  in  some  degree,  a  hardship 
on  these  defendants  to  have  their  responsibility  kept  alive  during  the 
^e  the  benefits  of  the  contract  were  not  fully  enjoyed  by  them  ;  but 
ik  is  to  be  remembered  that  whenever  the  law  interferes  and  ties  up  a 
P^ty  from  performance,  some  hardship  is  the  inevitable  result. 

Postponement  of  performance  on  the  one  side  will  generally  be  in- 

'  Decidon  rendered  June  13th,  1872, 
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jorions  to  the  other.  Such  results  cannot  be  ayoided.  They  are  not 
uncommon.  It  has  been  repeatedly  decided  that  when  the  payment 
of  a  debt  is  suspended  during  a  war,  the  interest  of  the  debt  is  lost 
to  the  creditor.  Such  losses  are  within  the  scope  of  the  contracts 
with  which  they  are  connected,  construing  them  by  their  express 
terms  and  their  legal  implications.  In  fine,  I  think  the  tender  of 
these  premiums  was,  in  legal  effect,  a  compliance  with  the  plaintifTs 
stipulation  in  that  respect. 

But  there  is  also  a  narrower  gi*ound  upon  the  first  point,  wliich 
will  preclude  the  objection  resting  on  the  alleged  default  of  the  plain- 
tiff&  It  is  this :  The  declaration  shows  that  the  defendants,  by  the 
interdict  of  their  own  government,  were  disqualified,  during  the 
period  in  question,  from  receiving  the  several  premiums  remaining 
impaid.  Under  such  circumstances  it  would  be  strange  if  the  de- 
fendants could  set  up  that  the  plaintiff  have  lost  all  their  right  under 
this  policy  because  they  omitted  to  do  an  act  which  would  have  been 
confessedly  nugatory — that  is,  to  tender  these  moneys,  which,  of  neces- 
sity, must  have  been  rejected  by  the  defendants. 

I  do  not  know  of  anything  analogous  to  such  a  pretension  Having 
a  place  among  legal  principlea  The  defendants  cannot  be  permitted 
to'  impute  a  result  occurring  from  their  own  incapacity  as  a  breach  of 
agreement  on  the  part  of  the  plaintiffs. 

The  second  exception  taken  at  the  argument  to  this  action  was, 
that  this  contract  of  insurance  was  a  continuing  contract^  and  was,  on 
this  account^  ipso  fadOy  avoided  by  the  occurrence  of  the  war. 

This  contract,  clearly,  could  not  have  been  originated  during  the 
prevalence  of  hostilities.  To  insure  the  life  or  the  property  of  an 
enemy,  while  war  was  being  waged,  would  be  an  illegal  act  Such  a 
contract  involves  an  act  of  intercourse,  and  in  a  state  of  war,  as  has 
been  already  remarked,  all  intercourse  of  a  commercial  or  amicable 
nature  is  prohibited.  But  the  contract  in  question  was  made  while 
peace  prevailed,  and  was,  consequently,  lawful  in  its  inception  ;  and 
as  the  payment  of  the  premiums  was  suspended,  its  continuance  was 
not  dependent  on  the  doing  of  any  act  on  the  part  of  the  company 
or  of  the  assured.  It  has  been  repeatedly  said  that  a  continuing, 
contract  is  dissolved  by  a  condition  of  hostility,  but  I  have  not  any- 
where found  that  a  contract  which  has  been  partly  performed,  and 
which  will  remain  in  force  from  its  own  intrinsic  quality,  without  the 
doing  of  anything  by  any  party  to  it,  is  thus  destroyed.  Nor  can  I 
conceive  why  a  continuing  contract,  in  part  executed,  should  be  an- 
nulled from  this  cause,  except  on  the  ground  that  it  calls  for  some 


Digitized  by  CjOOQ IC 


873] 


ffSlyard  et  oZ.  vs.  Mutual  Benefit  Ins.  Co. 


177 


ind  of  intercourse  which  is  inconsistent  with  the  duty  of  citizenship, 
'he  question  has  not  as  yet  received  any  decision  which  is  to  be  re- 
>rded  as  entirely  authoritative.  It  is  still  open,  and  is  to  be  settled 
ly  a  reference  to  general  consideration,  and  by  the  application  of 
jialogous  principle. 

Whether  a  State  has  a  right,  according  to  the  established  rules  of 
Dodem  national  law,  to  confiscate  the  property  of  an  enemy  found 
n  its  own  dominions,  is  a  question  about  which  the  most  eminent  of 
Jie  writers  on  pubHc  law  are  not  agi'eed.  Those  among  them  who 
construe  the  rules  of  war  with  severity,  maintain  the  existence  of 
rach  a  right,  but  the  number  and  weight  of  authority  is  opposed  to 
rack  view.  But  in  this  country  the  question  is  at  rest,  for  there  are 
Beveral  adjudications  of  the  Supreme  Court  of  the  United  States  in 
favor  of  the  more  rigorous  rule. 

Bat  whilst  this  harsh  doctrine  has  thus  been  established,  it  is  at- 
tended with  this  quahfication,  that  to  eflfect  such  confiscation  an  act 
of  Congress  is  requisite,  the  result  is  that  an  enemy's  property  found 
in  this  country  on  the  breaking  out  of  hostilities,  is,  in  the  absence  of 
all  action  of  the  National  Legislature,  not  liable  to  forfeiture.  Debts 
due  from  a  citizen  to  an  enemy  stand  on  the  same  ground  ;  they  can 
i>e  seized  at  the  legislative  pleasure,  but  are  not  confiscated  by  mere 
belligerency.  *'  We  may  therefore  lay  it  down,"  says  Chancellor  Kent, 
"  as  a  principle  of  public  law,  so  far  as  the  same  is  understood  and 
declared  by  the  highest  judicial  authorities  in  this  country,  that  it 
rests  in  the  discretion  of  the  Legislature  of  the  Union,  by  a  special 
law  for  that  purpose,  to  confiscate  debts  contracted  by  our  citizens 
and  due  to  the  enemy  ;  but  as  it  is  asserted  by  the  same  authority, 
this  right  is  contrary  to  universal  practice,  and  it  may  therefore  well 
be  considered  as  a  naked  and  impohtic  right  condemned  by  the  en- 
lightened conscience  and  judgment  of  modern  times." 

A  just  appreciation  of  the  principle,  and  a  proper  application  of  it 
teems  to  me  to  lead  verj'  plainly  to  a  result  advesse  to  the  position 
taken  by  the  counsel  of  the  defendants.  If  tangible  property  and 
debts  are  not  confiscated,  bj  a  condition  of  war,  for  the  benefit  of  the 
pubhc,  how  can  it  be  plausibly  urged  that  a  vested  right,  such  as 
arises  out  of  the  present  pohcy,  is  to  be  forfeited  by  the  operation  of 
tbe  same  cause,  for  the  benefit  of  one  of  the  contracting  parties  ? 

To  properly  understand  the  exorbitance  of  such  a  claim  we  have 
but  to  consider  the  character  of  the  right  thus  sought  to  be  seized. 
An  insurance  company  agree  to  pay  a  stated  sura  of  money  on  an 
tvtnt  that  is  certain  to  happen.   In  consideration  of  this  promise,  an- 
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naal  payments  are  made,  which,  in  the  progress  of  time,  often  exceed 
the  sum  for  which  the  Hfe  is  insured.    Each  day  as  it  passes  adds  tc 
the  value  of  the  interest  which  the  assured  has  in  this  policy.     When 
the  life  insured  is  nearly  spent,  the  value  of  such  interest  approaches 
its  maximum,  and  there  is  not  much  less  than  the  interest  which  a 
man  has  in  a  debt  just  falling  due.    To  illustrate  this  :  a  life  of  thirty 
years  standing  is  insured  for  fifty  thousand  dollars  ;  premiums  are 
annually  paid,  and  at  the  age  of  eighty  or  ninety,  no  one  will  doubt 
that  the  assured  has  an  interest  in  the  fifty  thousand  dollars  which 
falls  Httle  short  of  a  present  ownership.  And  it  is  such  an  interest  as 
this  which  it  is  claimed  a  state  of  war,  proprio  vigors,  vests  indefeasi- 
bly  in  the  insurance  company.    It  is  admitted  that  H  the  life  had 
fallen  in  or  before  the  war,  and  the  Habihty  of  the  company  had  thus 
become  fixed  as  a  debt,  the  effect  of  the  twar  would  have  been  merely 
to  suspend  the  payment  of  such  debt    A  discrimination  between  a 
vested  interest  of  this  kind  which  is  maturing,  and  a  debt  growing 
due,  is  altogether  too  artificial  and  imaginary  to  be  legal    The  rights 
of  the  assured  should  not  be  thus  sacrificed,  nor  should  an  insurance 
company  be  allowed  to  seize  to  itself  this  property  unless  it  can  be 
shown  that  such  consequence  is  inexorably  demanded  from  motives 
of  public  policy.    Beflection  upon  the  subject  has  satisfied  me  that  a 
continuance,  during  the  progress  of  a  war,  of  insurance  on  the  life  of 
an  enemy  is  not  inconsistent  with  the  welfare  of  either  of  the  bellige- 
rents.   What  effect  can  the  existence  of  such  a  contract  have  upon 
the  public  interests  of  the  one  or  of  the  other  ? 

If  money  for  a  past  consideration  fall  due  after  a  declaration  of 
hostilities,  the  debt  is  not  cancelled,  but  the  payment  of  it  is  sus- 
pended until  peace  is  proclaimed.  The  reason  why  the  debt  is  al- 
lowed to  be  preserved  is,  that  the  existence  of  such  debt  does  not 
work  any  injury  to  the  government  of  the  debtor ;  and  the  reason 
why  the  payment  is  suspended  is,  that  the  receipt  of  the  money 
would  be  a  direct  contribution  to  the  pecuniary  resourcesf,  for  hostile 
uses,  of  the  government  of  the  creditor. 

And  so  clearly  has  this  principle  been  acted  upon,  that  it  has  on 
many  occasions  been  decided  that  the  payment  of  a  debt  due  to  an 
enemy  is  allowable  if  made  to  an  agent  of  the  creditor  residing  under 
the  dominion  of  the  government  of  the  debtor ;  the  money  in  such 
case  not  being  withdrawn  beyond  the  control  of  the  latter  govern- 
ment, for  it  would  be  clearly  illegal  for  the  agent  receiving  such  pay- 
ment to  transmit  the  funds  to  his  principal  until  the  restoration  of 
peace.    It  is  incontestably  plain,  therefore,  that  the  state  of  debtor 
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and  creditor,  resulting  from  transactions  anterior  to  the  war,  is  not 
interdicted  by  the  rules  of  national  law  ;  and  as  the  continuance  of 
the  efficacy  of  a  life  policy  can  have  no  greater  effect  than  to  produce 
&  state  of  debtor  and  creditor,  how  can  such  continuance  be  pro- 
nounced illegitimate  ? 

It  was  urged  on  the  argument  that  the  policy,  if  held  vahd,  might 
be  enforced  even  though  the  life  insm-ed  was  lost  in  the  war  ;  but 
such  a  deduction  is  unfounded,  for  the  argument  can  by  no  reason- 
able construction  be  so  tendered. 

It  has  already  been  shown  that  tho  English  courts  have  long  since 
declared  that  there  was  an  implied  condition  in  every  marine  poHcy 
that  the  promised  indemnification  should  not  be  extended  to  losses 
occasioned  by  a  capture  made  by  the  government  of  the  underwriter. 
A.  stipulation  that  the  money  should  be  payable  even  though  the  life 
iosured  should  be  lost  in  a  war  which  might  arise  between  the  States 
of  the  assured  and  the  insurer  would  be  clearly  illegal  and  void  ;  and 
the  consequence  is  that  no  such  provision,  which  if  present  would  vitiate 
the  whole  agreement,  can  be  understood  to  be  comprehended  in  the 
general  expressions  which  are  in  common  use  in  these  pohcies.  An 
exception  is  invariably  implied  embracing  every  case  of  a  loss  of  life 
^J  any  means  concerning  which  it  would  be  criminal  or  incompatible 
with  the  law,  or  against  the  public  interest  to  stipulate  or  bargain. 

I  cannot  see  that  there  is  anything  in  either  of  the  grounds  thus 
taken  which  should  be  permitted  to  defeat  this  action. 

The  adjudications  heretofore  made  on  this  subject,  although  tho 
precise  point  of  the  present  case  does  not  appear  to  have  been  pres- 
ent in  any  of  them,  exhibit  a  decided  tendency  to  reject  the  doctrine 
that  a  policy  of  life  insui'ance  is  avoided  by  a  state  of  war,  or  by  the 
non-payment  of  premimn  during  its  continuance.  The  Manhattan 
Life  Ins.  Co.  vs.  Warwick,  20  Gratt.  614:  ;*  Kobinson  vs.  Interna- 
tional L.  A.  Co.,  42  N.  T.,  54 ;  The  New  York  L.  Ins.  Co.  vs.  Clop- 
ton,  7  Bush,  179. 

'With  respect  to  the  formal  exception  that  this  action  has  not  been 
brought  in  the  name  of  the  party  to  whom  the  promise  was  made,  I 
<lo  not  think  it  should  prevail.  The  general  rule  is  that  the  suit  may 
be  brought  in  these  policies  when  in  the  form  of  simple  contracts,  in 
tile  name  of  the  party  having  the  beneficial  interest.  It  is  true  that 
tbe  agent  who  effected  the  insurance  is  styled  in  it  a  trustee,  but  that 
does  not  make  him  such,  as  his  powers  and  capacities  appear  to  be 

*  1  Ids.  Law  JoorO.  115. 
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those  simply  of  an  agent  The  declaration  would  have  been  xno 
consistent  with  correct  theory,  if  it  had  laid  the  promise,  accordii 
to  the  legal  inference,  to  have  been  made  to  the  plaintiffs  ;  bat  thei 
is  a  defect  of  form  which  is  cored  by  our  statute  ;  at  least  wlien  tl 
exception  is  raised  on  demurrer. 

It  was  likewise  urged  that  by  virtue  of  the  incorporation  of  tlie  d4 
fendants,  the  plaintiff  as  holders  of  a  policy  became  partners  wit 
the  other  corporators,  and  that  the  war  dissolved  such  partnersbij 
It  does  not  seem  to  mo  that  a  state  of  war  would,  by  reason  already 
given  on  another  branch  of  the  case,  dissolve  a  partnership  of  ihi 
character  ;  nor  does  it  appear  how  such  a  dissolution,  even  if  it  tool 
place,  would  affect  the  obligations  of  the  policy  ;  but  it  is  enough  ai 
present  to  say,  that  the  pleading  demurred  to  does  not  dissolve  the 
existence  of  such  a  relationship,  and  that  consequently  the  point  ic 
not  now  raised. 

The  plaintiffs  are  entitled  to  payment 


SUPBEME    COUBT    OF   INDIANA- 
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Appeal  from  the  Franklin  Circuit  Court 


THE   FRANKLIN   LIFE    INS.    CO.,    AppeUant, 

WILBUR   F.    HAZZARD,    Appellee* 

The  company  issued  a  policy  upon  the  life  of  the  afisared,  who  paid  the  first  an* 
nnal  premium  and  afterwards  for  the  sum  of  $20.00  sold  and  assigned  the 
policy  to  the  appellee,  who  was  not  his  creditor,  and  who  had  no  insurable 
.interest  in  his  life.  The  assignment  was  assented  to  by  the  secretary  of  the 
company,  subject  to  the  conditions  of  the  policy.  The  appellee  paid  the 
second  annual  premium,  and  the  assured  died  after  the  payment  of  the  pre- 
mium. 

*  Decision  roodered  Janiiary  lith,  1878. 


Digitized  by  CjOOQ IC 


1873]  FranJdin  Life  Ins.  Co,  vs.  Hazzard.  181 

A.  policy  upon  the  life  of  another,  issued  to  a  person  having  no  insurable  interest 
in  that  lile  is  at  comnion  law  absolutely  void,  as  contrary  to  pubHc  policy. 

The  New  York  doctrine  that  if  the  pohcy  is  valid  in  its  inception,  it  may  be  as- 
signed to  any  one,  whether  he  have  any  interest  in  the  life  of  the  assured  or 
not — overruled- 

The  opinion  in  Stevens  vs.  Warren,  101  Mass.,  564,  that  an  assignment  of  a 
poUcy  of  life  assurance  to  one  ha\ing  no  interest  in  the  hfe  of  the  assured, 
where  the  assignment  is  a  cover  for  a  speculating  risk,  is  void,  as  contrary  to 
the  general  pohcy  of  the  law  respecting  iusurance. 
The  purchase  of  the  policy  by  the  appellee  was  essentially  a  wager  upon  the  lifo 
of  the  assured.  The  law  will  not  uphold  such  purchases.  The  appellee  ac- 
qaired  no  right  to  the  policy  or  to  the  sum  secured  thereby. 

U.  J.  Hairiokd  and  J.  M.  JuDAU,  for  Appellant, 
Wilson  Mobeow  and  Nelson  Trusler,  for  Appellee. 

WORDEN,   J. 

This  was  an  action  by  the  appellee  against  tlie  appellant  on  a  life 
insTirance  policy  issued  by  the  appellant  to  one  William  S.  Cone,  and 
by  Cons  assigned  to  tbe  appellee. 

Issue,  trial,  finding  and  judgment  for  the  plaintiff  below,  a  motion 
for  a  new  trial  having  been  made  by  the  defendant  and  overruled, 
and  exception  having  been  duly  taken. 

The  policy  was  issued  September  2nd,  1867,  and  stipulated  for  the 
payment  of  the  sum  of  $3,000. 00  by  the  company  to  the  assured,  his 
executors,  administratoi'S,  and  assigns,  within  ninety  days  after  due 
notice  and  proof  of  interest,  and  of  the  death  of  said  Cone,  deduct- 
ing therefrom  all  indebtedness  of  the  party  to  the  company. 

The  premium  paid  down  was  $62.40,  and  a  hke  premium  was  to  be 
paid  by  the  assured  annually  on  the  2nd  of  September  during  the  life 
of  Cone.  By  the  terms  of  the  policy,  if  the  first  premium  to  become 
due  after  the  issuing  thereof  should  not  be  paid  at  the  time  specified 
the  policy  was  to  be  forfeited,  and  the  policy  was  not  to  be  assigned 
without  the  consent  of  the  company. 

The  material  facts  on  which  we  place  the  decision  of  the  cause  are 
these  :  On  the  2nd  of  September,  1868,  the  premium  then  falHng 
due  was  not  paid.  Cone  afterwards  said  to  the  agent  of  the  com- 
pany ihat  he  had  concluded  not  to  keep  up  the  policy,  and  he  declined 
to  pay  the  premium. 

Finally  he  sold  the  policy  to  the  appellee,  Hazzard,  and  on  the  17th 
of  September,  1868,  duly  assigned  the  same  to  him,  and  the  assign- 
ment was  assented  to  by  the  secretary  of  the  company,  subject  to  the 
conditions  of  the  policy.  Hazzard  was  not  the  creditor  of  Cone,  nor 
hd  he  otherwise  any  insurable  interest  in  his  Ufe,  but  he  simply  pur- 
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chased  the  policy,  and  paid  therefor  the  sum  of  twenty  dollars.  On 
the  policy  being  assigned  to  Hazzard,  he  arranged  with  the  companj 
for  the  premium  due  on  the  2nd  of  September,  1868,  by  paying*  a 
part  thereof  in  money,  and  giving  a  note  for  the  residue,  which,  we 
infer,  was  afterwards  paid.    Cone  died  in  July,  1869. 

Can  the  appelleee  on  these  facts  maintain  the  action  ? 

We  place  no  stress  on  the  fact  that  the  premium  was  not  paid  at 
the  time  it  fell  due,  because  the  forfeiture  of  the  policy  seems  to 
have  been  waived  by  the  subsequent  receipt,  by  the  agents  of  the 
company,  of  the  premium. 

But  the  question  arises  whether  a  person  can  purchase  and  hold  for 
his  own  benefit^  and  as  a  matter  of  mere  speculation,  a  policy  of  insur- 
ance on  the  life  of  one  in  whose  life  he  has  no  sort  of  insurable  inter- 
est   This  question  is  one  of  first  impression  in  Indiana,  and  the  aa- 
thorities  elsewhere  are  somewhat  in  conflict  upon  the  point.    Wis 
therefore  feel  at  hberty  to  decide  it  in  conformity  with  what  seem  to 
us  to  be  the  general  principles  of  law  applicable  to  the  question. 
There  can  be  no  doubt  that  a  policy  issued  to*  Hazzard  upon  the  life 
of  Cone,  the  former  having,  as  in  this  case,  no  insurable  interest  in 
the  life  of  the  latter,  would  be  absolutely  void.    We  quote  the  follow- 
ing passage  from  the  opinion  of  the  court  as  delivered  by  Judge  Sel- 
den  in  the  case  of  Beese  vs.  Mutual  Life  In&  Co.,  23  N.  Y...  516. 
"  Our  inquiry  therefore  is  whether  at  common  law^  independent  of  any 
statute,  it  is  essential  to  the  validity  of  a  policy,  obtained  by  one  per- 
son for  his  own  benefit  upon  the  life  of  another,  that  the  party  ob- 
taining the  policy  should  have  an  interest  in  the  life  of  the  insured. 
A  policy  obtained  by  a  party  who  has  no  interest  in  the  subject  of  in- 
surance is  a  mere  wager  policy.    Wagers  in  general,  that  is,  innocent 
wagers,  are  at  common  law  valid  ;  but  wagers  involving  any  immoral- 
ity or  crime,  or  in  conflict  with  any  principle  of  public  poUcy,  are 
void.    To  which  of  these  class  then  does  a  wagering  policy  of  insur- 
ance belong?    Aside  from  authority,  the  question  would  seem  to  me 
of  easy  solution.     Such  policies,  if  valid,  not  only  afford  facilities  for 
a  demoralizing  system  of  gaming,  but  furnish  strong  temptations  to 
the  party  interested  to  bring  about,  if  possible,  the  event  insured 
against" 

There  are  many  authorities  establishing  that  such  policies  are  void 
as  contravening  public  policy,  but  it  is  unnecessary  to  make  further 
reference  to  them. 

Now,  if  a  man  may  not  take  a  policy  dii'ectly  from  the  insurance 
company,  upon  the  life  of  another  in  whose  life  he  has  no  insurable 
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interest,  npon  what  principle  can  he  purchase  such  pohcy  from  an- 
other ?  If  he  purchase  a  pohcy,  as  a  mere  speculation,  on  the  life  of 
another  in  whose  hfe  he  has  no  insurable  interest,  the  door  is  open  to 
the  same  "  demoralizing  system  of  gaming,"  and  the  same  tempta- 
tion is  held  out  to  the  purchaser  of  the  policy  to  bring  about  the 
e^ent  insiired  against,  equally  as  if  the  policy  had  been  issued  di- 
rectly to  him  by  the  underwriter.  We  are  aware  that  the  doctrine  is 
held  in  Kew  York  that  if  the  pohcy  is  valid  in  its  inception,  it  may 
be  assigned  to  any  one  whether  he  have  any  interest  in  the  hfe  of  the 
assured  or  not. 

St  John  vs.  The  American  Mutual  Life  Insurance  Company,  13 
N.  Y.,  31.  Valton  vs.  National  Fund  Life  Assurance  Company,*  20 
N.  Y.,  32.  Such  also  seems  to  have  been  the  view  taken  by  the  Vice 
ChanceUoT  in  the  case  of  Ashley  vs.  Ashley,  3  Simons,  149. 

But  the  contrary  doctrine  is  maintained  in  Massachusetts.  Stevens 
vs.  Warren,  101  Mass.,  56-i.  The  following  passages  from  the  opinion 
of  the  court  in  the  latter  case  will  show  the  scope  and  effect  of  the 

decision  : 

"  The  plaintiff,  as  administrator  of  Barton,  holds  the  proceeds  of  a 
pohcy  of  insurance  upon  the  life  of  his  intestate. 

"The  fund  is  assets  in  his  hands  for  the  benefit  of  one  of  the  de- 
fendants as  next  of  kin,  after  payment  of  debts,  unless  the  other  de- 
fendant is  entitled  to  receive  it  by  virtue  of  an  assignment  of  the 
pohcv  in  the  lifetime  of  the  assured.  *  *  *  The  only  question 
to  be  determined  in  regard  to  the  rights  of  the  parties  is,  whether  an 
assignment  of  the  pohcy  by  the  assured  in  his  lifetime,  without  the 
assent  of  the  insurance  company,  conveyed  any  right,  in  law  or  in 
equity,  to  the  proceeds  when  due.     The  court  are  all  of  opinion  that 

it  did  not. 

"In  the  first  place  it  is  contrary  to  the  express  terms  of  the  pohcy 
itself,  by  which  it  is  provided  and  declared  that  any  such  assignment 
fihall'  be  void.  In  the  second  place,  it  is  contrary  to  the  general 
pohcy  of  the  law  respecting  insurance,  in  that  it  may  lead  to  gam- 
bling or  speculating  contracts  upon  the  chances  of  human  hfe.  The 
general  rule  recognized  by  the  courts  has  been  that  no  one  can  have 
an  msurance  upon  the  life  of  another  unless  he  has  an  interest  in  the 
continuance  of  that  life.  Dewey  K.  Warren,  '  the  assignee  of  the 
pohcv  '  had  no  such  interest,  and  could  not  legally  have  procured  in- 
surance upon  the  hfe  of  Barton.  We  understand  the  answer  to  deny 
that  the  pohcy  was  held  by  Warren  as  creditor  and  for  his  security, 
and  to  assert  an  absolute  right  by  purchase.    The  rule  of  law  against 
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gambling  policies  would  be  completely  evaded  if  the  court  were   to 
give  to  Bach  transfers  the  effect  of  equitable  assignments,  to  be  sus- 
tained and  enforced  against  the    representations  of    the  assured. 
When  the  contract  between  the  assured  and  the  insurer  is  expressed 
to  be  '  for  the  benefit  of '  another,  or  is  made  payable  to  another  than 
the  representatiyes  of  the  assured,  it  may  be  sustained  accordingly. 
Gen.  Sta  c.  68,  §  62.    *    *    *    The  same  would  probably  be  held 
in  case  of  an  assignment  with  the  assent  of  the  insurers    But  if  the 
assignee  has  no  interest  in  the  life  of  the  subject  of  insurance  which 
would  sustain  a  policy  to  himself,  the  assignment  would  take  effect 
onl^  as  a  designation  by  mutual  agreement  of  the  contracting  parties, 
of  the  person  who  should  be  entitled  to  receive  the  proceeds,  when 
due,  instead  of  the  personal  representatives  of  the  assured. 

'*  And  if  it  should  appear  that  the  arrangement  was  a  cover  for  a 
speculating  risk,  contravening  the  general  policy  of  the  law,  it  would 
not  be  sustained."  The  decision  in  the  above  case  is  made  to  rest 
quite  as  much  upon  the  second  as  the  first  ground  stated,  viz. :  that  an 
assignment  of  a  pohcy  of  life  assurance  to  one  having  no  interest  in 
the  life  of  the  assured,  when  the  assignment  is  a  cover  for  a  specu- 
lating risk  is  void,  as  contrary  to  the  general  poUcy  of  the  law  respect- 
ing insurance. 

After  pretty  mature  consideration  we  have  concluded  that  the  doc- 
trine announced  in  the  case  cited  from  Massachusetts  is  the  true  doe- 
trine  on  the  subject 

All  the  objections  that  exist  against  the  issuing  of  a  policy 
to  one  upon  the  life  of  another,  in  whose  life  the  former  has  no  in- 
surable interest,  seem  to  us  to  exist  against  his  holding  such  policy 
by  mere  purchase  and  assignment  from  another.  In  either  case  the 
holder  of  such  policy  is  interested  in  the  death,  rather  than  the  life 
of  the  party  assured.  The  law  ought  to  be,  and  we  think  it  clearly 
is,  opposed  to  such  speculations  in  human  hfe.  In  our  opinion  no  one 
should  hold  a  policy  upon  the  life  of  another  in  whose  life  he  had  no 
insurable  interest  at  the  time  he  acquired  the  pohcy,  whether  the 
policy  be  issued  to  him  directly  from  the  insurer,  or  whether  he  ac- 
quired the  pohcy  by  purchase  and  assignment  from  another. 

In  either  case  he  is  subject,  in  the  language  of  Judge  Selden  above 
quoted,  to  ''sti*ong  temptations  to  bring  about  the  event  insured 
against." 

In  this  case  there  was  but  a  simple  purchase  of  the  policy  by  Haz- 
zard.  He  had  no  interest  whatever  in  the  life  of  the  assured.  He 
was  a  mere  speculator  upon  the  probabilities  of  human  hfe.     His 
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chase  was  essentially  a  wager  upon  the  hfe  of  Cone, 
lay  in  the  payment  of  few  or  no  intermediate  annual 
the  early  happening  of  the  event  which  was  to  entitle 
)0.00.  By  his  purchase  he  became  interested  in  the 
-he  assured.  We  are  of  opinion  that  the  law  will  not 
arehases,  and  that  the  appellee  acquired  no  right  to 
the  sum  secured  thereby. 

e  policies  are  assignable,  to  be  sure,  but  in  our  opinion 
jsignable  to  one  who  buys  them  merely  as  matter  of 
bout  interest  in  the  life  of  the  assured.  What  is  such 
he  life  of  another  as  will  authorize  one  to  insure  his 
a  policy  upon  his  life,  is  a  question  not  involved  in 
3  express  no  opinion  upon  it. 

suggested  by  the  counsel  for  the  appellee  that  our 
g  for  the  assignment  of  contracts  embraces  contracts 
on  as  well  as  others. 

but  wo  do  not  think  the  statute  contemplates,  the 
t  of  a  contract  to  a  party,  who,  under  the  circum- 
of  the  general  principles  of  law,  is  incapable  of  being 
he  contract 

>n  the  plaintiff  below  was  not,  on  the  facts  shown, 
er,  and  the  motion  for  a  new  trial  should  have  pre- 

;  below  is  reveraed  with  costs,  and  the  cause  remanded 
eeding  not  inconsistent  with  this  opinion. 


t. 
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COMMISSION  OF  APPEALS  OP  NEW  TOBK. 

JANUABT  TEBM,   1873. 


Appeal  from  the  Court  of  Common  Fleas  of  the  City  and  County  cf 

New  York. 


THOMAS   JONES,   Appellant, 

THE   FIREMAN'S   FUND   INS.  CO.,  Be^ndent* 

The  policy  issued  upon  a  stock  of  fireworks,  ordnance  stores,  and  other  merchan- 
dise, hazardous  and  extra  hazskrdous,  provided  that  if  the  premises  fshould  be 
used  for  the  purpose  of  canying  on  therein  any  trade  or  oocapation,  or  for 
storing  or  keepiuR  therein  any  articles,  goods,  or  merchandise,  denominated 
ba7iirdoas,  extra  hazardons,  or  specially  hazardous,  in  the  second  class  of 
hazards  annexed  to  the  policy,  the  policy  should  be  Toid  so  long  as  the  same 
should  be  so  used.  The  pohcy  also  provided  that  whenever  gunpowder  or  any 
other  article  subject  to  legal  restrictions  should  be  kept  in  q^uantities  greater 
than  allowed  by  law,  or  in  a  manner  different  from  that  prescribed  by  law,  the 
policy  should  be  void. 

In  the  second  class  of  hazards  annexed  to  the  policy  under  the  head  of  hazardous 
was  ** Fire-crackers  in  packages,"  and  under  the  head  of  extra  hazardous, 
**  Matches — stocks  of,  on  sale.  Ko  aiticles  denominated  specially  hazardous 
were  mentioned  in  the  second  class,  but  in  the  third  class  of  hazards  annexed 
to  the  policy  were  articles  denominated  specially  hazardous,  amongst  which 
were  "Fireworks.** 

An  ordinance  of  the  Common  Council  of  the  city,  in  force  at  the  time  the  policy 
was  issued,  provided  that  no  person  should  thereafter  "  store  any  fireworks  of 
any  kind  or  description,  other  than  Chinese  fire-crackers,  within  the  limits  of 
that  city,  except  as  in  the  ordinance  provided.**  The  ordinance  further  pro- 
vided that  "Fireworks,  excepting  colored  pot  and  lance  wheels,  and  other 
works  of  brilliant-colored  fires,  not  exceeding  in  value  $1,000.00,  might  be 
kept  for  retailing  within  the  fire  limits,  from  the  10th  day  of  June  to  the  10th 
day  of  July  of  each  year,  and  no  longer  except  by  permission.*' 

About  a  week  before  the  fire  occurred  the  insured,  in  order  to  fiU  an  order  from  a 
customer,  purchased  a  quantity  of  signal  lights  such  as  were  in  the  ordinance 
called  "  works  of  brilliant  colored  fires,'*  and  a  few  remained  on  hand  and  were 
among  the  insured  koods  when  the  fire  occurred.  The  evidence  tended  to 
prove  that  such  goods  were  constantly  kept  in  the  store,  and  that  the  risk  of  the 

*  Deddon  rendered  Janiuury  Term,  1878. 
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ily  greatly  increased  thereby,  bat  that  it  originated  in  these  sig- 

on  the  26th  day  of  August,  and  the  property  inijured  was  totally 

e  court  below  the  judge  refused  to  dismiss  the  plaintiff's  com- 
Tised  to  submit  to  the  jury  the  question  whether  or  not  by  keep- 
Is  the  risk  was  increased,  and  directed  a  verdict  for  the  platntiS". 
lot  intended  that  the  insurance  should  cover  an  article  so  spe- 
QB  that  the  insured  had  no  right  to  store  it. 
sense  in  which  the  term  was  used,  had  reference  to  such  fireworks 
prohibition  excepted,  or  might  by  permission  be  kept  for  retail- 

e  case  the  defendant  was  not  entitled  to  a  nonsuit,  he  was  enti- 
le  question  whether  the  risk  was  not  increased  by  keeping  the 
icle,  submitted  to  the  jury. 

an  order  of  the  Court  of  Common  Pleas  of  the  city 
New  York,  granting  a  new  trial  in  an  action  brought 
pon  a  policy  of  insurance  issued  by  the  defendants  to 
,  the  fourteenth  day  of  Febniary,  1865,  insuring  the 
;t  loss  or  damage  by  fire  to  the  amount  of  $2,500.00  on 
vorks,  ordnance  stores,  and  other  merchandise  hazard- 
lazardous,  his  own  or  sold  on  commission,  or  sold  but 
contained  in  a  brick  building  No.  16  John  street,  in 
w  York,  for  one  year  from  issuing  the  same.  Fire- 
an  fire-crackers  were  not  mentioned  in  the  list  of  haz- 
o  the  policy  under  the  denomination  of  hazardous  or 
IS,  and  it  was  provided  by  the  poHcy  that  if  at  any 
e  period  for  which  it  would  otherwise  continue  in  force 
aould  be  used  for  the  purpose  of  caiTying  on  therein 
3Cupation,  or  for  storing  or  keeping  therein  any  articles, 
aandise  denominated  hazardous  or  extra  hazardous,  or 
dous,  in  the  second  class  of  the  classes  of  hazards  an- 
olicy,  except  as  in  the  policy  specially  j^rovided  for  or 
ed  to  by  the  defendant,  in  writing  upon  the  poHcy,  from 
long  as  the  same  should  be  so  used,  the  policy  should 
or  effect.  In  the  second  class  of  the  classes  of  hazards 
5  policy,  there  was  in  the  enumeration  of  articles  under 
azardous,  "  fire-crackers  in  packages,"  and  under  the 
hazardous,  **  matches,  stocks  of  on  sale."  Articles  de- 
cially  hazardous  are  not  mentioned  in  that  class,  but  in 
of  the  classes  of  hazards  there  are  articles  denominat- 
tzardous,  and  among  them  are  "  fireworks."  It  was  fur- 
in  the  policy  that  whenever  gunpowder  or  any  other  ar- 
f  legal  restriction  should  be  kept  in  quantities  gi*eater 
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than  the  law  allows,  or  in  a  manner  different  from  that  prescribed  by 
law,  unless  the  use  or  keeping  was  specially  provided  for  in  the  policy, 
the  policy  should  be  void.     By  an  ordinance  of  the  Common  Coan- 
cil  of  the  city  of  New  York,  to  prevent  the  storage  of  fireworks 
within  the  limits  of  that  city,  adopted  in  June,  1856,  it  was  ordained 
that  no  person  should  thereafter  **  store  any  fireworks  of  any  kind 
or  description  other  than  Chinese  fire-crackers  within  the  limits  of 
that  city,  except  as  in  the  ordinance  provided."    The  ordinance  pro- 
vided that  '*  fireworks  excepting  colored,  pot,  and  lance  wheels,  and 
other  works  of  brilliant-colored  fires,  not  exceeding  in  value  $1,000," 
might  be  kept  for  retailing  within  the  fire  limits,  from  the  tenth 
day  of  June  to  the  tenth  day  of  July  of  each  year,  and  no  longer,  ex- 
cept by  permission,  such  permission  to  be  granted  by  the  chief  engi- 
neer of  the  Fire  Department,  and  if  any  fireworks  were  kept  in  viola- 
tion of  the  ordinance,  the  same  might  be  seized  by  any  police  officer 
of  the  city  upon  an  order  of  the  mayor,  and  kept  at  some  suitable 
place  beyond  the  fire  limits,  sold  on  three  days'  notice,  and  the  pro- 
ceeds of  the  sale,  after  deducting  the  expenses  of  the  seizure  and 
sale,  paid  to  the  treasurer  of  the  Fire  Department  for  the  use  of  the 
fund.     On  the  twenty-sixth  of  August,  1865,  a  fire  occurred  in  the 
building  mentioned  in  the  policy  containing  the  insured  property, 
which  resulted  in  a  total  destruction  of  the  property  insured  of  the 
value  of  the  sum  for  which  it  was  insured.     It  appeared  that  about  a 
week  before  the  fire  occurred,  the  defendant  purchased  a  quantity  of 
signal  lights  such  as  were  in  the  ordinance  called  "  works  of  brilliant- 
colored  fires,"  his  object  being  to  fill  an  order  from  a  customer,  a  few 
of  which  remained,  and  were  among  his  insured  goods  when  the  fire 
occuri'ed.   The  evidence  tended  to  prove  that  he  kept  such  goods  con- 
Btantl}r  in  his  store,  and  that  the  risk  of  fire  was  not  only  greatly  in- 
creased thereby,  but  that  it  originated  in  the  "  works  of  brilliant-col- 
ored fires  "  purchased  and  placed  in  his  store  about  a  week  previous. 
Upon  this  state  of  facts  the  defendant's  counsel  asked  the  court  to 
dismiss  the  plaintifiTs  complaint,  but  the  court  declined  and  the  de- 
fendant excepted.     The  counsel  then  asked  permission  to  address  the 
jury  on  the  question  whether  or  not  by  keeping  those  goods  the  risk 
was  increased,  but  the  court  held  that  there  was  no  question  for  the 
jury,  and  directed  a  verdict  for  the  plaintiff  for  the  sum  claimed  by 
him,  to  which  the  defendant  excepted  ;  the  jury  rendered  a  verdict  as 
directed,  tnd  ihe  exceptions  were  ordered  to  be  heard  in  the  first  in- 
stance at  General  Term,  where,  after  hearing  the  exceptions,  a  new 
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■red,  and  from  that  order  tlie  plaintiff  appealed  to  the 
eals. 

EYKOLBs,  for  Appellant, 
KB,  for  Mespondent. 

Grav,  C. 

ct  of  insurance  was  against  loss  by  fire  on  the  plaintiff's 
•orks  and  merchandise,  hazardous  and  extra  hazardous. 
2ription  of  fireworks  to  be  found  in  any  class  of  hazards, 
16  pohcy  denominated  hazardous  or  extra  hazardous,  is 
i  there  is  mentioned  in  a  separate  class  of  hazards  de- 
ecially  hazardous,  fireworks,  but  no  mention  is  made  of 
escription  ;  and  inasmuch  as  there  was  at  the  time  the 
isurance  was  made,  an  ordinance  of  the  Common  Coun- 
'  of  New  York,  in  force,  prohibiting  "  works  of  brilliant- 
'  from  being  stored  within  the  city  Hmits,  and  as  fire- 
Tarious  kinds  and  in  different  degrees  dangerous,  we 
isume  that  the  agreement  to  insure  the  plaintiff  against 
ided  to  cover  an  article  so  specially  hazardous  that  he 
to  store  it,  but  that  fireworks  in  the  sense  in  which  the 
ed,  had  reference  to  such  fireworks  as  were  in  the  pro- 
>ted,  or  might  by  permission  be  kept  for  retailing.  The 
'tide  was  kept  in  the  defendant's  store,  surrounded  by 
ndise  covered  by  the  policy,  and  the  evidence  at  least 
•ove  that  the  risk  was  thereby  increased,  and  hence,  if 
►le  case  the  defendant  was  not  entitled  to  a  nonsuit,  he 
o  have  the  question  whether  the  risk  was  not  thereby 
)mitted  to  the  jury.  The  order  for  a  new  trial  was 
ited,  and  shoulcl  be  affii'med 
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BUPBEME   COURT   OF  OHIO. 

DEOEMBEB  TERM,    1872. 


Error  io  Superior  Court  of  Gindnnati, 


THE  UNITED  LIFE,  FIRE,  AND  MARINE  INS.  CO./ 

PUtirdiff  in  Error, 

vs. 
JOHN  T.  FOOTE,  eL  al.,  Defendants  in  Error* 

A  policy  of  insnrance  against  fire  excepted  from  the  risk  an^  loss  by  an  explosion. 
In  an  action  upon  the  policy  it  appeared  that  an  explosive  mixture  of  whisky 
vapor  and  atmosphere  had  come  m  contact  with  the  flame  of  a  gas  jet,  from 
which  it  ignited,  and  immediately  exploded,  whereby  a  fire  was  set  in  motion, 
which  destroyed  the  insured  property.  Hdi,  that  m  snch  case  it  cannot  be 
said  that  the  destruction  was  caused  by  a  fire  within  the  meaning  of  the  policy, 
but,  on  the  contrary,  that  the  loss  was  by  fire,  occasioned  by  the  explosion. 

In  construing  such  policy  wherein  the  exception  embraces  **any  loss  or  damage 
occasioned  by,  or  resulting  from,  any  explosion  whatever,"  the  exception  must 
be  taken  and  held  to  include  all  loss  and  damage  occasioned  by  any  fire  of 
which  an  explosion  was  the  efficient  cause. 

Where  such  exception  provided  that  the  underwriter  would  not  be  liable  for  *<  any 
loss  or  damage  occasioned  by,  or  resulting  from,  any  explosion  whatever, 
whether  of  steam,  gunpowder,  camphene,  coal  oil,  gas,  nitro-^lycerine,  or  any 
explosivja  article  or  substance,  unless  expressly  insured  agamst,  and  special 
premium  paid  therefor,"  and  the  property  insured  is  destroyed  by  a  fire  occa- 
sioned by  the  explosion  of  one  of  the  explosive  substances  named,  and  not* 
withstanding  it  is  made  to  appear  that  at  tne  time  of  taking  the  risk,  such  ex- 
plosion, from  the  nature  of  the  property  insured,  was  in  the  contemplation  of 
the  parties,  such  loss  falls  within  the  purview  of  the  exception,  unless  the  par- 
ticular peril  by  which  the  property  was  destroyed  was  expressly  insured  against, 
and  a  special  premium  paid  uierefor. 

LiNOoiiN,  Smith  Waknock,  and  Stephens,  for  Plaintiff  in  Error, 
Matthews,  Ramsey,  and  Matthews, /or  Drfendards  in  Error. 

McIlvaine,  J. 
This  proceeding  is  prosecuted  to  reverse  a  jadgment  rendered  by 

'   *  Dadsion  rendered  December  Term,  1873.    Syllabus  by  I*.  J.  Critchileld,  State  Reporter  of 
Ohio. 
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r  Comii  of  Cincinnati,  at  General  Term,  reversing  a  judg- 
:ed  at  Special  Term. 

nal  action  was  brought,  by  the  defendants  in  error,  (who 
iffs  therein,)  against  the  plaintiff  in  error,  (defendant 
recover  the  amount  of  a  policy  of  insurance,  issued  by 
nt  to  the  plaintiffs,  on  the  9th  of  March,  1867,  for  a  year, 
k  of  merchandise  contained  in  a  building  of  the  plaintiffs' 
he  city  of  Cincinnati,  which,  together  with  the  building, 
ed  by  fire  on  the  11th  day  of  April,  1867. 
irms  of  the  policy  it  appears  that  the  plaintiffs  were  in- 
st  "  loss  or  damage  by  fii'e  to  the  amount  of  five  thousand 
beir  stock  of  merchandise,  consisting  principally  of  liquors, 
Is,  and  office  furniture,  contained  in  their  brick  building, 
the  southwest  comer  of  Congress  and  KUgour  streets, 
Ohio,  and  occupied  by  them  as  a  liquor  store,  with  privi- 
ifying  and  manufacturing  fine  spirits  by  st^am  not  gen- 
e  building. 

cipal  defense  arose  under  one  of  the  conditions  of  the 
h  is  in  these  words  : 

is  company  is  not  liable  for  loss  or  damage  by  lightning 
unless  expressly  mentioned  or  insured  against ;  but  will 
>io  for  loss  or  damage  to  property  consumed  by  fire  occa- 
^htning.  Nor  will  this  company  be  responsible  for  any 
age  to  property  consumed  by  fire  happening  by  reason  of, 
id  by  any  invasion,  insurrection,  liot,  or  civil  commotion, 
lilitary  or  usurped  power,  nor  where  the  loss  is  occasioned 
need  by  fraud,  dishonesty,  or  criminal  conduct  of  the  in- 
to any  loss  or  damage  occasioned  by,  or  resulting  from  any 
iolever,  whether  of  sleam^  gunpowder ,  camphene,  coal  oil,  gas, 
ne,  or  any  explosive  article  or  substance,  ujiless  expressly  in- 
ly and  special  premiinn  jxiid  therefor. 

itiffd  counted  upon  the  imdertaking  in  the  policy,  and 
)ss  to  be  by  fire. 

s-er  set  up  the  above  condition  for  a  first  defense,  and 
b  the  said  fire,  loss,  and  damage  referred  to  in  the  petition, 
occasioned  by,  and  resulted  from,  an  explosion  caused  by 
jive  substance,  and  that  the  same  was  not  expressly  in- 
3t,  nor  was  a  special  premium  paid  therefor,  and  it  denied 
bin  the  terms  and  meaning  of  the  policy, 
er  also  set  up,  for  a  second  defense,  that  the  plaintiffs  did, 
uing  of  the  policy  and  before  the  loss,  carry  on  and  exer- 
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cise  within  the  building,  up  to  the  time  of  the  fire,  the  trade  and  busi- 
ness of  distilling  and  manufacturing  spirits  by  steam  generated,  €n 
the  said  building,  contrary  to  the  provision  of  the  policy  which  is  set 
out ;  and  by  an  additional  answer,  filed  by  leave  of  court,  the  defend- 
ants, for  a  ikird  defense,  pleaded  that  the  plaintiflw  had  in  operation 
in  the  buUding,  up  to  the  time  of  the  fire,  three  large  stills,  which 
greatly  increased  the  risk,  and  that  these  stills  were  concealed  from 
them,  and  that  they  had  no  knowledge  of  the  same.  Beplies  were 
filed  to  these  answers,  putting  the  same  in  issue. 

The  issues  of  fact  arising  upon  the  defenses,  set  up  by  the  defend- 
ant below,  were  tried,  upon  submission,  by  the  parties,  by  the  judge 
at  Special  Term,  who  found  in  favor  of  the  defendant  upon  the  first 
defense,  and  in  favor  of  the  plaintifEs  upon  the  second  and  third 
defenses. 

A  motion  to  set  aside  the  finding  and  for  a  new  trial  was  made  on 
behalf  of  the  plaintifEs,  and  overruled.  A  bill  of  exceptions  was  then 
taken,  setting  out  all  the  evidence,  and  judgment  was  rendered  for 
the  defendant. 

A  petition  in  error  was  filed  in  the  General  Term,  and  the  judg- 
ment was  reversed. 

To  reverse  this  judgment  of  reversal,  and  restore  the  judgment  at 
Special  Term  in  favor  of  the  defendants  below,  it  prosecutes  the  pre- 
sent petition  in  error.  If  it  prevails,  the  litigation  is  ended  by  a 
final  judgment ;  if  it  fails,  the  cause  will  stand  for  a  new  triaL 

The  main  question  for  decision  by  this  court  is,  whether  the  Su- 
perior Court  in  General  Term  erred  in  law  in  reversing  the  judgment 
at  Special  Teim. 

And  that  question  may  be  stated  in  this  form  :  Did  the  facts 
proved  on  the  trial  at  Special  Term,  when  considered  in  connection 
with  the  terms  of  the  eighth  condition  to  the  policy  fairly  construed, 
clearly  sustain  the  finding  of  the  court  in  favor  of  the  defendant  upon 
its  first  defense? 

I  do  not  propose  to  repent  in  detail  the  testimony  set  out  in  the 
record,  but  will  content  myself  in  stating  the  conclusions  of  fact^ 
which  in  our  opinion  are  clearly  drawn  from  the  testimony.  It  is 
proper  to  say,  however,  that  the  testimony  in  this  case  is  remarkably 
free  from  contradictions  The  only  doubt  that  can  possibly  arise 
upon  the  evidence  is  as  to  the  proper  inferences  to  be  drawn  from 
facts  clearly  proven ;  but  these  inferences,  we  think,  are  quite  evi- 
dent 

The  testimony  shows  that,  at  the  time  of  taking  out  the  policy,  and 
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of  the  fire,  the  plaintiffs  were  engaged  in  the  business 
irhisky,  and  manufacturing  fine  spirits  by  the  use  of 
uilding  occupied  by  them  as  a  liquor  store,  and  in  which 
Lock  of  merchandise,  consisting  principally  of  liquors, 
The  size  of  the  building  was  sixty  by  one  hundred 
iy  and  was  four  stories  high.  There  was  communication 
ories  through  open  stairways  and  hatches.  The  busi- 
ing  was  carried  on  in  the  basement  story,  where  the 
etallic  vessels — were  located.  The  upper  stories  were 
►r  storage  of  liquors  and  cooperage.  The  process  of 
conducted  as  follows  :  The  raw  spirits  or  liquor  was 
cans  of  pipes,  called  leaders,  from  tubs  situate  in  the 

0  the  stills  below  ;  when  the  stills  were  thus  charged, 
ein  was  conirerted  into  vapor  by  means  of  steam  which 
h  the  stills  in  copper  pipes,  called  worms  ;  the  vapor 
as  conducted  by  other  pipes  to  a  condenser,  where  it 
» a  liquid  state. 

rolved  in  the  process  of  rectification  is  an  inflammable  - 

readily  mixes  with  the  atmosphere,  and  when  so  mixed  V  . 

ortions  is  explosive,  and  when  such  mixture  is  brought 

th  flame  it  explodes.     On  the  morning  of  the  fire  a  ^ 

being  charged  through  a  leader  about  two  inches  in  di-  *•    . 

passed  into  its  still  through  a  vacuum  valve,  (an  aper-  ^ 

1  near  its  top,)  the  diameter  of  which  was  about  four 

3  same  time  steam  was  passing  through  the  worm,  con-  ^ 

lor  in  the  still  into  vapor,  which  escaped  through  the 

into  the  still-room,  and  thence  no  doubt  into  other  v..., 

ulding.  The  process  of  the  thus  charging  the  still,  ac- 
li  the  discharge  of  vapor,  had  continued  for  some  time 

lour  preceding  the  fire.    During  the  progress  of  this  ^ 

bs  of  gas  were  burning  in  the  still-room,  one  at  a  dis*  ««m 

or  four  feet  from  the  vacuum  valve,  and  the  other  in 
I  the  room.  There  was  no  other  fire  or  flame  in  the 
building  at  the  time. 

^0  circumstances,  an  explosion  took  place  in  the  still- 
ien  and  violent  combustion  of  the  vapor,  accompanied 
iescribed  by  one  witness  as  being  like  the  crack  of  a 
er,  as  if  a  bundle  of  iron  had  been  thrown  on  the  pave- 
Jier,  as  a  crash,  and  by  another,  as  a  gush  qf  fire,  and 
itant  the  flame  was  driven  through  a  doorway  into  an- 
whereby  a  witness  was  badly  burned.    Immediately 
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after  tho  explosion,  a  flame  was  discovered  escaping  from  the  stil 
through  the  yacaom  yalve,  and  at  the  same  time  the  building  was  <ii» 
covered  to  be  on  fire  throughout  the  several  stories. 

From  these  facts  and  drcumstanoes  we  think  it  was  clearly  sho^wiij 
that  the  fire^  by  which  the  building  and  stock  of  merchandise  insured 
were  consumed,  was  occasioned  by  and  resulted  from  an  explosion  of 
spirit  vapor  mixed  with  atmosphere,  and  that  the  explosion  -was 
caused  by  the  mixture  coming  in  contact  with  the  burning  gas-jet. 

1.  The  first  question  which  we  notice  particularly  is  this  :  Was  the 
explosion,  which  in  fact  occurred,  such,  in  degree  of  violence,  as  was 
contemplated  by  the  parties  to  the  policy  ? 

The  word  '*  explosion  "  is  variously  used  in  ordinary  speech,  and  is 
not  one  that  adnuts  of  exact  definition.  Its  general  characteristics 
may  be  described,  but  the  exact  facts  which  constitute  what  we  call 
by  that  name,  are  not  susceptible  of  such  statement  as  vdll  always  dis- 
tinguish the  occurrences.  It  must  be  conceded  that  every  combustion 
of  an  explosive  substance  whereby  other  property  is  ignited  and  con- 
sumed, would  not  be  an  explosion  vrithin  the  ordinary  meaning  of  the 
term.  It  is  not  used  as  the  synonym  of  combustion.  An  explosion 
may  be  described  generally  as  a  sudden  and  rapid  combustion,  caus- 
ing violent  expansion  of  the  air,  and  accompanied  by  a  report  But 
the  rapidity  of  the  combustion,  the  violence  of  the  expansion,  and  the 
vehemence  of  the  report,  vary  in  intensity  as  often  as  the  occurrences 
multiply.  Hence,  an  explosion  is  an  idea  of  degrees,  and  the  true 
meaning  of  the  word,  in  each  particular  case,  must  be  settled,  not  by 
any  fixed  standai'd,  or  accurate  measurement^  but  by  the  common  ex- 
perience and  notions  of  men  in  mattera  of  that  sort.  In  this  case, 
although  the  building  was  not  rent  asunder,  or  the  property  therein 
broken  to  pieces,  there  was  a  sudden  flash  of  flame,  a  rush  of  air,  and 
a  report  like  the  ''  crack  of  a  gun,"  which  certainly  brings  the  occur- 
rence within  the  common  meaning  of  word  as  used  in  many  in- 
stances. "  Any  explosion  whatever  **  is  the  phrase  used  in  the  condi- 
tion to  the  policy,  and  it  is  qualified  by  the  context  only  to  the  extent 
that  it  must  be  an  ''  explosion  "  of  some  "  explosive  substance,  and  of 
sufficient  force  as  to  result  in  loss  or  damage  to  the  property  insured." 
And  these  characteristics  we  have  found  to  exist  in  the  occurrence 
that  resulted  in  the  loss  of  the  insured  property. 

2.  It  is  claimed  that  the  fire  which  destroyed  the  property  insured, 
did  not  result  from  the  explosion,  but,  on  the  contrary,  that  the  explo- 
sion was  incident  to  and  caused  by  the  fire,  which,  if  there  had  been 
no  explosion,  would  have  accomplished  the  whole  loss  and  damage  ; 
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at  such  inference,  may  be  drawn  from  the  facts  in  tho 
and  as  legitimately  as  contrary  inferencea 
inquestionably  shows  that  the  origin  of  the  fire  and  the 

simultaneous.  It  may  be  true,  in  a  strictly  scientific 
explosions  caused  by  combustion  are  preceded  by  a  fire. 

may  demonstrate,  in  a  case  where  gunpowder  is  de- 
),  or  in  any  case  where  the  explosion  is  caused  by  or  ac- 
abustion,  that  ignition  and  combustion  precedes  the  ex- 
ile common  mind  has  no  conception  of  such  combus- 

independent  of  the  explosion,  where  they  concur  in 
icession  that  no  appreciable  space  of  time  intervenes, 
this  policy  must  be  taken  in  their  ordinary  sense  ;  and 
1  that  the  proofs  show,  according  to  the  ordinary  sense 
ding  of  men  in  reference  to  such  matters,  that  the  ex- 
)ned  the  fire,  which  destroyed  the  property  insured  ;  or, 
I,  that  the  loss  resulted  from  an  explosion  within  the 
i  meaning  of  this  pohcy.  "'C     * ' 

it  the  explosion  was  caused  by  a  burning  gas-jet,  but  2 

ich  fire,  as  contemplated  by  the  parties,  as  the  peril  in-  t 

The  gas-jet,  though  burning,  was  not  a  destructive 
he  immediate  effects  of  which  the  poUcy  was  intended 

L ;  although  it  was  a  possible  means  of  putting  such  ^  ' 

rce  in   motion,  it   was   no   more  the   peril   insured  « 

friction  match  in  the  pocket  of  an  incendiary.     The  *^ 

fact  to  which  we  thus  arrive,  are  mere  inferences  from  •      ^ 

3ts,  however,  about  which  there  was  no  conflict  in  the  ' 

they  are  so  manifestly  true,  that  we  think  it  was  error  |^ 

)ur  statute,  to  reverse  the  judgment  rendered  thereon 

erm  of  the  Superior  Court,  upon  the  strength  of  con-  ' 

3  drawn  from  the  same  facts  by  the  reviewing  court.  ^.^ 

question  arises  upon  the  terms  of  the  poUcy,  and  is  •** 

jtion  purely.     Was  it  intended,  by  the  provisions  of  ^ 

idition,  to  exempt  from  the  risks  assumed  by  the  poli- 
e  occasioned  by  an  explosion  ? 

that  the  clause  exempting  losses  by  explosion  taken 
Tied  in  connection  with  other  clauses  in  the  condition, 
Buch  intention.  It  is  true  that  the  words  "  by  fire,"  or 
1^  are  omitted  in  this  clause,  though  expressed  in  some 
ilauses.  The  foundation  point,  however,  in  construing 
is  found  in  the  general  undertaking  of  the  pohcy.  It 
I  that  the  underwriter  undertook  to  insure  against  loss 
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and  damage  by  fire  only  ;  bat,  nevertheless,  against  loss  and  damage 
by  fire  generally,  and  the  maxim,  causa  proximal  non  remota^  spedaiur 
applies.     Now,  we  think,  without  doubting,  that  the  purpose  of  in 
serting  this  condition  was  to  relax  the  rigor  of  this  maxim,  and  ex 
empt  from  the  general  risk  of  the  policy  certain  losses,  which  woulc 
otherwise  fall  within  its  scope  and  meaning.     The  first  clause  of  the 
condition  provides  that  "  this  company  is  not  liable  for  loss  or  dam- 
age by  lightning  or  tornado,  unless  expressly  mentioned  and   in- 
sured against"    If  this  were  the  whole  of  the  clause,  and  it  were 
not  understood  that  the  loss  and  damage  refeiTed  to,  were  sucb.  as 
might  result  from  fire  occasioned  by  liglUning  or  tornado,  it  would  be 
utterly  meaningless  and  nugatory,  for  the  reason  that  the  underwri- 
ter had  not  undertaken  to  insure  against  lightning  or  tornado.     So 
far  the  construction  is  plain  enough,  but  a  difficulty  arises  from  the 
conclusion  of  the  clause,  to  wit :  "  but  will  be  responsible  for  loss  or 
damage  to  property  consumed  by  fire  occasioned  by  lightning."     The 
exception  to  the  rule  of  exemption  from  loss  by  lightning  appears  to 
be  as  broad  as  the  rule  itself.     But  I  apprehend  that  a  case  might 
arise  in  which  effect  and  operation  could  be  given  to  all  the  terms  of 
this  clause,  including  those  which  are  implied  as  well  as  those  ex- 
pressed.   At  all  events,  it  is  perfectly  clear  that  loss  and  damage  by 
lightning  and  tornado  are  not  within  the  expressed  risks  of  the  policy, 
unless  a  fire  supeiTenes  ;  nor  is  there  anything  in  the  policy  from 
which  such  risks  can  be  implied. 

The  condition  continues  :  "  Nor  will  the  company  be  responsible 
for  any  loss  or  damage  to  property  consumed  by  fire  happening  by 
reason  of,  or  occasioned  by,  any  invasion,  insurrection,  riot,  or  civil 
commotion,  or  any  military  or  usurped  power."  The  exemptions  here 
provided  for  are  expressly  limited  to  losses  within  the  terms  of  the 
general  risk  of  the  policy.  But  if  such  limitation  had  not  been  ex- 
pressed, it  would  have  been  implied. 

The  next  clause  is  as  follows  :  "  Nor  when  the  loss  is  occasioned 
or  superinduced  by  the  fraud,  dishonesty,  or  criminal  conduct  of  the 
insured. "  There  is  no  pretext  for  holding  that  the  loss  here  contem- 
plated is  otl^er  than  loss  by  fire,  although  no  such  qualification  is  ex- 
pressed. Then  follows  the  clause  in  question,  which,  to  all  intents 
and  purposes,  is  framed  like  the  preceding  one  :  "  Nor  to  any  loss 
or  damage  occasioned  by  or  resulting  from  any  explosion  whatever, 
whether  of  steam,  gunpowder,  camphene,  coal- oil,  gas,  nitro-glycer- 
ine,  or  any  explosive  article  or  substance,  unless  expressly  insured 
against  and  special  premium  paid  therefor." 
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I  is  something  in  the  subject  matter  of  this  clause  that 
the  words  "  by  fire  "  were  omitted  for  the  purpose  of 
gn  and  intention  to  adhere  to  and  continue  the  gene- 
^  an  explosion  should  result  in  a  fire,  we  think  that 
quivalent  should  be  supplied  by  implication  or  construo- 

pose  indicated  by  any  fair  use  of  the  terms  employed? 
other  than  combustion,  results  from  an  explosion,  when 
tself  is  caused  by  a  destructive  fire  already  in  prog- 
thin  the  general  risk  of  a  policy  against  fire  only,  is  a 
ily  reasonable  in  itself,  but  is  sustained  by  authohty. 
L.  Mer.  Ins.  Co.,  11  Pet.  225  ;  Scripture  vs.  Low.  Mut. 
LO  Gush.  857  ;  Millauden  v&  N.  0.  Ins.  Co.,  4  La.  Ann. 
|uite  dear  that  a  loss  by  fire,  which  is  occasioned  by  an 
rithin  the  like  risk.  Now,  the  express  terms  of  this 
y  loss  or  damage  occasioned  by  or  resulting  from  any 

;ever."  These  terms  are  certainly  comprehensive  enough  ''. 

I  descriptions  of  loss — whether  loss  by  the  explosive  * 

y  superinduced  combustion*^    And  that  such  is  their  1^ 

been  directly  decided  in  the  case  of  Stanley  vs.  West- 
xaw  Reports,  1868  ;  3  Exchequer,  71.     It  is  not  neces- 

ae  to  either  approve  or  disapprove,  to  the  whole  extent,  ^ 

i  Stanley's  case,  as  in  this  case  no  damage  was  sustained  « 

sion  without  the  intervention  of  a  fire,  nor,  indeed,  was  *^ 

»u8ed  by  a  fire  within  the  meaning  of  the  policy.    But  '      _ 

\  good  reason  for  doubting  that  loss  and  damage  by 

arom'  an  explosion,  was  intended  to  be  exempted  by  this  ^^ 

1  the  general  risk  of  the  policy,  and  are  of  opinion, 

this  clause  properly  construed  should  read,  "  nor  any 
J  by  fire  occasioned  by  or  resulting  from  any  explosion  i-M* 

aed  by  defendants  in  error,  that  the  peril  by  which  the 
i  was  destroyed  was  within  the  exception  to  the  seventh 
>t  is,  it  was  "  expressly  insured  against,  and  special  pre- 
jrefor  ;"  or,  in  other  words,  was  excepted  out  of  the  ex- 

Qg  by  which  this  proposition  is  sought  to  be  maintained 

of  the  policy  covered  loss  by  fire  on  liquors,  etc.,  with 
f  rectifying  and  manufacturing  fime  spirits  by  steam  not 
he  building.    The  property  insured  was  whisky,  as  well 
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in  the  process  of  rectification  and  manufacture  as  manufactured — 
whisky  in  the  still,  as  well  as  spirits  in  the  barrel — the  whisky  vapor 
itself,  while  passing  through  the  columns  to  the  cooler,  or  wherever 
else  it  might  make  its  way.  If  it  was  in  this  form  an  explosive  sub" 
stance  or  artide^  such  as  is  intended  by  the  language  of  the  conditioQ, 
or  if,  in  the  process  of  manufacture  allowed  by  the  policy,  it  was  likely 
to  become  such  by  escape  and  mingling  with  the  air  in  the  building; 
then  the*  insurance  was  upon  it^  as  an  agent  known  to  be  explosive  un- 
der certain  circumstances  likely  to  happen,  and  with  the  express  as- 
sent of  the  company  to  the  carrying  on  of  that  process,  in  the  course 
of  which  its  explosive  nature  would  naturally  and  probably  be  de- 
veloped," 

The  principle  sought  by  this  argument  to  be  applied,  is  announced 
in  Harper  vs.  New  York  City  Insurance  Co.,  22  N.  T.,  441 ;  Fitton  vs. 
Accidental  Death  Insurance  Co.,  17  Qom.  Bench,  N.  S..  112. 

In  the  case  of  Harper  vs.  New  York  City  Insurance  Co.,  the  con- 
dition exempted  the  company  from  liability  for  loss  occasioned  by  cam-' 
phene.  The  fire  was  occasioned  by  a  workman's  throwing  a  lighted 
match  into  a  pan  upon  the  floor  containing  camphene.  The  risk  was 
upon  a  printing  stock,  piivileged  for  a  printing  office,  camphene  not 
being  expressly  enumerated.  But  it  was  shown  that  that  article  was 
a  usual  part  of  such  a  stock,  and  its  use  was  therefere  authorized. 
For  this  reason  alone,  because  it  was  implicitly  insured,  it  was  held 
that  the  exception  did  not  apply. 

The  following  extract  from  the  opinion  expresses  its  doctrine  : 

*'  A  policy  can  be  so  framed  as  to  allow  the  presence  of  a  dangerous 
article,  and  even  so  as  to  insure  its  value,  while,  at  the  same  time,  it 
might  exempt  the  insurer  from  loss  if  occasioned  by  the  presence  or 
use  of  the  article.  But  I  think  it  would  need  very  great  precision  of 
language  to  express  such  an  intention.  When  camphene  or  any 
hazardous  fluid  is  insured,  and  its  use  is  plainly  admitted,  the  dan- 
gers arising  from  that  source  are  so  obviously  within  the  risk  under* 
taken,  that  effect  should  be  given  to  the  policy  accordingly,  unless  a 
different  intention  is  very  plainly  declared." 

In  answer  to  this  claim,  we  say  : 

1.  That  the  spirit  vapor,  having  escaped  from  its  confinement  and 
passed  into  the  still-room,  where  it  became  mixed  with  atmosphere 
so  as  to  form  an  explosive  substance,  under  circumstances  that  pre- 
cluded all  possibility  of  reclaiming  and  utilizing  it^  was  no  longer  a 
part  of  the  stock  of  merchandise  insured,  and  was  not  under  the 
protection  of  the  policy. 
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tlie  Bature  of  the  property  insured,  the  parties,  at  the 
fvas  taken,  might  reasonably  have  anticipated  the  peril 
IS  afterward  destroyed,  it  is  reasonable  to  supj^ose  that 
I  in  contemplation  at  the  time,  and  that  they  contracted 
bo  it  Hence,  if  the  general  risk  of  the  policy  was  ex- 
ms  broad  enough  to  include  the  peril,  it  must  be  pre- 
ey  intended  to  do  so  ;  and  on  the  other  hand,  if  an  ex- 
risk  was  made  in  terms  which  fairly  and  plainly  took 
ir  peril  out  of  the  general  risk,  it  must  be  presumed 
Bnded  to  exempt  such  particular  peril  from  the  risk. 

claimed  that  there  was  an  exception  to  such  exemp- 
tbe  particular  peril  was  saved  from  the  exemption  and 
general  risk,  it  is  reasonable  that  the  terms  of  excep- 
1  at  least  as  exphcit  as  the  terms  of  exemption.  How  is 
?  The  risk  was  against  all  loss  by  fire.  The  exception 
was-  "  any  loss  or  damage  occasioned  by  an  explosion  of 
rder,  etc."  The  exception  to  this  exemption  was,  "  un- 
insured against,  and  special  premium  paid  therefor," 
onlj  remains  to  be  said,  that  no  loss  or  damage  occa- 

explosion  of  any  of  these  substances  named  was  ex- 
1  against,  nor  was  any  special  premium  paid  for  any 
sk. 

therefore,  that  the  judgment  of  reversal  rendered  at 
must  be  reversed,  and  the  judgment  rendered  at  Spe- 
it  be  affirmed. 


^. 
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SUPHEME  COURT  OF  THE  UNITED  STATEa 

DECEMBEB  TEBH,   1871. 


In  Error  to  the  OircuU  Court  of  the  United  States  for  the  District  of 

MassachiaetJts. 


THE  GREAT  WESTERN  INS.  CO.,  Plaintiffs  in  Error, 

vs. 
WILLIAM  THwma* 

Merchandise,  though  used  as  dumage,  most  nevertheless  be  regarded  as  cazgo 
and  as  part  of  the  ship's  lading. 

Articles  for  which  freight  is  paid  are  merchandise,  and  part  of  the  ship's  cargo, 
though  used  as  dunnage. 

A  warranty  in  a  ship*s  policy  "  not  to  load  more  than  her  registered  tonnage,"  will 
be  broken  by  carrying  more  cargo  in  weight  than  such  tonnage,  though  the  ex- 
cess be  used  as  dunnage  ;  whilst,  if  such  excess  had  been  mere  dunnage,  and 
not  cai^o,  the  warranty  would  not  have  been  broken. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  assumpsit  for  money  had  and  receivedy 
brought  by  the  plaintiffs  in  error,  citizens  of  New  York,  against  the 
defendant,  a  citizen  of  Massachusetts,  to  reeover  back  certain  insur- 
ance which  the  plaintiffis  had  paid  to  the  defendant  in  ignorance  (as 
they  alleged)  of  a  breach  of  warranty  by  him.  They  had  made  him 
a  policy  on  his  ship  "  Alhambra,"  on  a  voyage  from  Liverpool  to  San 
Francisco,  which  policy  was  dated  the  6th  of  October,  1863,  and  con- 
tained, amongst  other  things,  this  clause  :  "  Warranted  not  to  load 
more  than  her  registered  tonnage  with  lead,  marble,  coal,  slate,  cop- 
per ore,  salt,  stone,  bricks,  grain,  or  iron,  either  or  all,  on  any  one 
passage."    The  registered  tonnage  was  1,285  tons,  and  the  vessel  took 

*  Decision  rendered  March  18th,  1873 
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erpool,  among  other  things,  1,064  tons  of  iron,  6  tons 
(8  tons  of  cannel  coal,  being  an  excess  over  the  regis- 
f  23  tons.  The  lahip  having  sustained  a  partial  loss 
lie  plaintifGs  paid  the  money  in  question  in  ignorance 
>f  cargo,  and  base  their  claim  to  recover  it  back  on  the 
I  payment  was  made  under  a  mistake  of  fact 
let  up  was,  that  the  238  tons  of  cannel  coal  was  not 
age. 

t  showed  a  charter-party  with  James  Starkie,  of  Liver- 
the  charterer  was  to  have  the  full  reach  of  the  vessel's 
to  pay  51  shilHngs  for  every  ton  of  freight  put  on 
I  master  agreed  with  the  charterer,  in  addition  to  the 
le  charter-party,  that  the  latter  should  furnish  -  250 
oal  for  dunnage  of  the  ship  for  the  voyage,  and  that 
sment  he  received  the  said  238  tons  as  dunnage,  and 

and  placed  along  the  ship's  bottom,  fore  and  aft,  as 

bhe  captain  signed  a  bill  of  lading  for  it ;  that  it  was  ^(.  *** 

it ;  that  he  collected  freight,  51  shillings  per  ton,  for  * 

I  it  in  San  Francisco  the  same  as  he  did  the  rest  of  r 

it  was  better  for  dunnage  than  plank.  The  defend- 
evidence  of  experts  to  show  that  a  cargo  was  not  pro- 

nless  properly  dunnaged,  and  that  in  cargoes  from  ^  ■ 

1  coal  is  frequently  used  for  dunnage,  and,  when  so  Z^ 

cargoes,  is  hable  to  be  crushed ;  that  when  cannel  •^ 

for  cargo  it  is  usually,  though  not  always,  stowed  in  a  • 

:  from  what  it  is  when  used  as  dunnage,  and  that  it  is  ■ 

L  as  dunnage  on  ship's  account,  and  then  is  sold  at  the  |r 

re  on  ship's  account. 

timony  the  plaintiff'  counsel  asked  the  court  to  in-  '^ 

that,  if  freight  was  received  and  paid  for  this  coal,  ;,^ 

be  warranty,  although  used  as  dunnage.     The  court  "•* 

rule;   but  ruled  that- if  the  jury  believed,  from  the  "*^^ 

le  cannel  coal  was  received  and  used  as  dunnage,  and 
would  not  amount  to  a  loading  under  the  clause  of 
red  to,  and  the  plaintiffs  could  not  recover.  Under 
ury  found  for  the  defendant  The  bill  of  exceptions 
lestion  as  to  the  correctness  of  this  ruling, 
derable  analogy  between  dunnage  and  ballast.  The 
-  trimming  the  ship,  and  bringing  it  down  to  a  draft 
and  safe  for  sailing.  Dunnage  is  placed  under  the 
from  being  wetted  by  water  getting  into  the  hold,  or 


Digitized  by  CjOOQIC 


202  Bepori  cf  Decisums.  [lUixr 

between  the  different  parcels  to  keep  them  from  braiding  and  injt; 
ing  each  other.  Webster's  definition  of  dunnage  is  "  fagots,  bong^l 
or  loose  materials  of  any  kind,  laid  on  the  bottom  of  a  ship  to  rai 
heavy  goods  above  the  bottom,  to  prevent  injury  by  water  in  the  liol 
€Jso,  loose  articles  of  merchandise  wedged  between  parts  of  the  ca 
go  to  prevent  rubbing,  and  to  hold  them  steady."  Lord  Tenterdi 
says  :  '*It  is,  in  all  cases,  the  duty  of  the  master  to  provide  rope 
etc.,  proper  for  the  actual  reception  of  the  goods  in  the  ship.  ^ 
The  ship  must  also  be  furnished  with  proper  dunnage,  (pieces  of  -woi 
placed  against  the  sides  and  bottom  of  the  hold,)  to  preserve  tl 
cargo  from  the  effects  of  leakage,  according  to  its  nature  and  qaalitj 
—(Abbott  on  Shipping,  Pt  IV.,  c.  5,  §  1.) 

It  seems  to  be  conceded  by  the  plaintiffs  that  if  the  cannel  coal  ca 
be  regarded  as  dunnage,  there  was  no  breach  of  the  warranty.  I 
other  words,  it  is  conceded  that  when  the  assured  warranted  **  not  t 
load  more  than  her  registered  tonnage,"  ballast  and  dunnage  wer 
not  included  in  the  warranty.  And  it  is  not  pretended  that  the  can 
nel  coal  used  on  this  occasion  was  more  than  was  proper  for  dunnage 
Had  some  useless  article  been  employed  for  that  purpose,  such  a 
chips  or  blocks  of  wood,  though  weighing  precisely  what  this  coa 
weighed,  and  had  no  freight  been  paid  for  it,  the  insurance  companj 
could  not  have  complained. 

It  is  the  master's  duty  to  provide  both  ballast  and  dunnage  necea 
sary  for  the  safe  and  proper  transportation  of  his  cargo.  And  it  has 
been  held  that,  in  selecting  materials  for  these  purposes,  even  wher 
he  has  chartered  the  entire  capacity  of  his  ship  for  articles  which  re- 
quire ballast  or  dunnage,  he  is  not  precluded  from  taking  articles  on 
which  he  can  realize  freight  Thus,  in  the  case  of  Towse  v&  Hender- 
son, 4  Excheq.,  890,  where,  upon  a  charter-party,  it  was  agreed  that 
the  vessel  should  proceed  from  Singapore  to  Whampoa,  and  there 
load  from  the  agents  of  the  affreighters  a  full  and  complete  cargo  of 
tea,  and  the  master  took  in  as  ballast  eighty  tons  of  antimony  ore, 
for  which  he  received  freight  as  merchandise,  it  was  held  that,  if  it 
occupied  no  more  space  than  ballast  would  have  done,  he  was  entitled 
to  do  it  In  that  case  a  full  cargo  of  tea  (which  was  all  that  the 
charterer  stipulated  for)  still  needed  ballast,  which  it  was  the  duty  of 
the  ship-master  to  supply.  Hence  it  could  make  no  difference  to  the 
charterer  what  material  was  used  for  ballast,  if  it  did  not  encroach 
upon  the  loading  capacity  of  the  vessel  for  tea. 

The  question  still  recurs,  however,  whether  merchandise  used  for 
the  purpose  of  ballasting  a  ship,  or  for  the  purpose  of  dunnage,  and 
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t  as  merchandise,  can  be  considered  as  part  of  the  ship's 
Q  the  meaning  of  a  warranty  against  an  excess  of  load* 
limited  amount,  it  being  conceded  that  an  equal  quan- 

or  dunnage  proper  would  not  be  so  regarded  ?  Has 
ght  to  import  into  the  contract  an  impHed  qualification 
Eible  amount  of  merchandise  proper  for  ballast  or  dun- 
at  be  reckoned  as  loading  within  the  meaning  of  the 
is  clear  that  the  law  does  make  the  implied  qualification 
id  dunnage  shall  not  be  regarded  as  loading  within  the 
it  reasonable  to  extend  that  qualification  to  merchan- 
»allast  or  dunnage  ?  If  so,  then,  in  the  case  of  a  cargo 
only  one  article,  which  needed  no  ballast  or  dunnage, 
r  would  be  entitled  to  deduct  a  reasonable  amount  for 
s ;  and  if  there  were  a  goyernment  regulation,  that  no 
irry  more  cargo  in  weight  than  the  amount  of  her  regis- 
,  she  would,  on  the  same  principle,  be  entitled  not  only  ^^ 

Lst  and  dunnage  (properly  such)  in   addition   to   her  ^'C* 

of  cargo,  but,  where   ballast  and   dunnage  could  be  ^. 

[i,  she  would  be  entitled  to  carry  an  additional  amous  t  ^ 

md  the  legal  allowance,  equiyalent  to  reasonable  ballast 

(traction  could  not  be  a  sound  one.    It  would  be  an  ar  •  "^  ' 

cation  of  the  words  of  a  law  or  contract    If  the  legis--  •* 

me  case,  or  the  parties  in  the  other,  were  willing  thai  *^ 

sation  should  be  made,  it  would  always  be  very  easy  tc  '      ^ 

>ress  terms.    It  would  seem  to  be  a  dangerous  practice 

:o  make  it  for  them.  ( 

)Tj  cargo  that  requires  ballast  Many  cargoes  will  them- 

atly  ballast  the  ship.     Cargo  may  be  so  assorted  that 

as  of  it  may  act  as  ballast    And  where  a  ship  is  doing  ^-^ 

18  carrying  business,  it  would  seem  to  be  the  dictate  of  "*** 

B  judgment  so  to  assort  and  arrange  the  cargo  (if  prao^  ' 

dispense  with  the  use  of  ballast  properly  so  called, 
eans  the  whole  carrying  capacity  of  the  ship  is  saved 
nd  when  this  idea  is  acted  on,  those  portions  of  the 
re  selected  and  used  for  trimming  and  setUing  the  ship, 
»  and  popular  sense,  be  called  ballast  But,  neverthe- 
not  ballast  in  a  legal  or  proper  sense.    They  remain 

e  same  may  be  said  with  regard  to  dunnage.    Many 
y  require  no  dunnage  whatever.    They  are  composed  of 
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articles  which  will  not  be  injured  by  water,  nor  by  contact  witli  ea^ 
other.  A  cargo  may  be  so  assorted  that  some  portions  of  it  may  I 
placed  so  as  to  keep  the  other  portions  dry,  or  prevent  them  fro: 
coming  into  mutual  collision.  It  is  manifest  in  this  case,  as  in  Xliat  < 
ballast,  that  a  prudent  and  skillful  master  of  a  vessel  will  (if  pract 
cable)  so  assort  and  arrange  his  cargo  as  to  dispense  with  duzizxag 
proper.  And  yet,  in  a  loose  sense,  the  articles  of  merchandise  w^hic 
he  uses  to  perform  the  office  of  dunnage,  may  be  called  duonagfc 
Still  they  are  not  legally  nor  properly  such.  If  they  are  merchandise 
they  are  cargo,  and  form  part  of  the  vessel's  lading.  They  wil 
be  subject  to  duties,  and  they  will  be  covered  by  insurance  on  thi 
cargo. 

It  is  true  that  ballast  or  dunnage,  even  when  clearly  such,  as  Bbin- 
gle  from  the  beach,  wooden  slabs,  chips,  or  brush,  may  be  sold  foj 
some  small  sum  after  the  voyage  is  ended  ;  but  that  will  not  make  ii 
any  the  less  ballast  or  dunnage  as  contradistinguished  from  merchan 
dise.  Ko  person  of  ordinary  intelligence  would  find  any  difficulty  in 
making  the  distinction.  Had  such  articles  been  used  in  the  case  be- 
fore us,  though  of  the  same  weight  as  the  cannel  coal,  the  insurance 
company  could  not  have  complained ;  for  it  would  not  have  been 
cargo.  But  when  merchandise  is  used  in  lieu  of  dunnage,  or  to  x>er- 
form  the  office  of  dunnage,  it  does  not  lose  its  character  as  cargo  ; 
and  the  insurance  company  have  the  right  to  treat  it  as  cargo.  And 
it  is  evident  that  no  form  of  words  which  the  captain  and  the  char- 
terer might  use  on  the  subject  can  affect  the  rights  of  the  insurance 
company.    It  would  be  res  inter  alios  acta. 

In  view  of  these  considerations  it  seems  to  us  that  the  charge  of  the 
court  was  calculated  to  mislead  the  jury  on  the  question  at  issue.  It 
was  '*  that  if  they  believed  that  the  coal  was  received  and  used  as  dun-- 
nage,  and  not  as  cargo,  it  would  not  amount  to  a  loading  under  the 
warranty  of  the  policy."  The  evidence  justified  and  required  the  in- 
struction asked  by  the  plaintifife,  namely,  that  if  freight  was  received 
and  paid  for  the  coal,  it  vjos  cargo,  and  came  within  the  warranty. 
Here  was  an  admitted  fact,  which  gave  character  to  the  article,  stamp- 
ing it  as  merchandise.  Freight  is  never  paid  for  mere  dunnage,  any 
more  than  for  the  sails  and  rigging  of  the  ship. 

The  argument  that  it  made  no  difference  to  the  insurance  company 
whether  coal  or  any  other  article  was  used  as  dunnage,  is  tmsound 
It  does  make  this  difference  :  if  coal  paying  freight  is  merchandise,  ii 
is  within  the  warranty  ;  if  mere  dunnage  were  used,  it  would  not  be 
within  the  warranty.    And  the  company  were  entitied  to  the  benefit 
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ilts  which  the  mutual  self-interest  of  the  parties  would 
►  adopt  The  company  made  their  contract  in  view  and 
>n  of  all  these  considerations. 

tion  has  been  called  to  another  case  between  the  same 
Jie  same  pohcy  of  insurance,  decided  by  the  Supreme 
assachusetts,  and  reported  in  103  Mass.  Rep.,  p.  401,  in 
sion  was  made  adverse  to  the  views  which  we  have  ex- 
ith  all  due  respect  for  that  intelligent  and  learned  tri- 
iter  giving  full  consideration  to  the  views  presented  in 
^ven  in  that  case,  we  cannot  bring  ourselves  to  a  dift'er- 
)n  from  that  to  which  we  have  come, 
lent  of  the  Circuit  Court  must  be  reversed,  with  instnie- 
3  a  venire  de  novo  in  the  causa 


ISSION   OF   APPEALS    OF   NEW   YORK 


JANUARY   TEKM,    1873. 


Appeal  from  Gmerol  Term  of  Supreme  Court. 


M   VAN    VALKENBERG,    Respondent, 


^^. 


vs. 

[jENOX    fire    ins.    CO.,   Appellants 

►vided  that  the  instirance  might  be,  at  any  time,  terminated  at  the  op- 
3  company  on  giving  notice  to  that  effect,  and  refunding  a  rutablo 
of  the  premium  for  the  unexpired  term  of  the  policy, 
part  of  November  the  company  gave  notice  to  the  plaintiff  that 
I  cancel  the  policy  and  return  him  the  unearned  premium  pro  rata 
;ipircd  time,  but  would  allow  him  until  the  6th  of  December  to 
isurance  elsewhere.  On  the  6th  of  December  the  policy  was  can- 
he  books  of  the  company,  and  the  unearned  premium  calculated , 
to  $24. 4G,  which  was  subject  to  the  call  of  the  plaintiff.  On  the 
cember  the  plaintiif  a  agent  called  at  the  office  of  the  company  and 
e  money  and  signed  a  cancellation  receipt.  The  properly  insured 
^ed  by  fire  on  the  25th  of  December,  and  the  fact  was  unknown  to 

dered  JaauAry  Term,  1873. 
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the  oompiany  and  to  tha  plainttfTB  agent  when  the  money  was  received,  and  \ 

cancellation  receipt  given. 
^7  the  fire  of  the  25th  of  December,  the  contingency  on  which  the  liabilifrf  v 

made  to  depend,  had  occnrred,  and  the  company  was  an  absolute  debtor  to  t 

phuntiff  for  the  amount  of  the  insurance.    The  negotiations  idfter  this  tune  d 

not  relieTe  the  company  of  its  liability. 
The  condition  of  the  jpolicy  for  the  termination  of  the  insorance  by  the  compas 

was  not  complied  with.    By  that  condition  the  company  was  required    to  (^i 

notice  that  the  insurance  was  then  and  there  aud  by  the  notioe  terminated  ;  n 

that  it  would  be  terminated  at  some  future  time. 
By  the  condition  of  the  policy  the  company  was  also  bound,  in  order  to  termina 

the  insurance,  to  pay  the  plaintiff  a  ratable  proportion  of  the  premium,  aud  /< 

this  puipose  the  company  was  bound  to  seek  the  plaintiff  and  tender  him   tl 

amount 
The  amonnt  paid  was  less  than  the  ratable  proportion  of  the  premium.    It  -vras  tl 

business  of  the  company,  in  making  the  payment,  to  be  certain  that  enon^ 

was  paid. 
AuthoriiTjr  to  an  agent  to  appl^  to  a  company  for  permission  to  make  an  addition  i 

a  building  does  not  authorize  him  to  consent  to  an  abandonment  of  the  insw 


This  action  is  founded  upon  a  policy  of  insurance  issued  by  tlie  de 
fendant  on  the  23rd  of  May,  1866,  to  one  George  Brown.  The  pol 
icy  was  assigned  by  Brown  to  the  plaintiff  on  the  11th  day  of  July 
1865,  with  the  assent  of  the  defendant,  and  on  the  23th  of  December 
1865,  the  buildings  covered  by  the  policy  were  destroyed  by  fire.  The 
only  question  in  the  case  is,  whether  at  the  time  of  the  destruction  oi 
the  premises  by  fire,  the  contract  of  insurance  was  in  force  and  bind- 
ing on  the  defendant 

The  judge  at  the  circuit  held  that  it  was,  and  directed  a  verdict  fox 
the  plaintiff  for  the  amount  of  the  claim.  This  was  aflirmed  on  ap- 
peal to  the  General  Term  of  the  Eighth  District,  and  judgment  was 
ordered  to  be  entered  upon  the  verdict  with  costs.  From  the  judg- 
ment thus  entered  the  defendant  appeals  to  the  Court  of  Appeals. 
The  facts  on  which  the  question  arises  are  stated  in  the  opinion  6f 
the  court. 

S.  Hand,  for  AppdlarU. 

Geo.  Wadswoeth, /or  Respondevd. 

Hunt,  Coic 

The  answer  of  the  defendant  admits  the  making  and  assignment  of 
the  policy,  and  alleges  in  defence,  that  before  the  occurrence  of  the 
loss  by  fixe  on  the  25th  day  of  December,  the  poHcy  of  insurance  had 
been  surrendered  and  cancelled,  and  the  pro  rata  premium  for  the 
unexpired  term  paid  to  the  plaintiff,  in  pursuance  of  one  of  the  con- 
ditions in  the  policy  of  insurance. 
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m  referred  to  is  in  the  following  words  :  "  11.  This 
be  terminated  at  any  time  at  the  request  of  the  as- 
1  case  the  company  may  retain  only  the  customary 
the  time  the  policy  has  been  in  force.  The  insurance 
any  time  terminated  at  the  option  of  the  company  on 

0  that  effect,  and  refunding  a  ratable  proportion  of  the 
le  unexpired  tenn  of  the  policy." 

part  of  November,  1865,  the  company  gave  notice  to 
ho  is  claimed  to  be  the  agent  of  the  plaintiff,  that  they 
aid  policy  and  return  him  the  unearned  premium,  pro 
lexpired  time,  but  would  aUow  him  until  the  sixth  day 
L865,  at  12  M.,  to  place  the  insurance  elsewhere,  after 

1  assured  was  to  surrender  all  claim  to  the  policy. 

I  day  of  December  the  policy  was  cancelled  on  the 
mpany,  the  unearned  premium  was  calculated,  amount- 
and  the  money  was  subject  to  the  call  of  the  plaintiff 


day  of  December,  Mr.  Hansen  called  at  the  office  of 
received  the  $24.46,  and  signed  a  cancellation  receipt, 
vas  destroyed  by  fire  on  the  25th  day  of  December,  and 
nknown  to  the  company,  and  to  Mr.  Hansen,  when  the 
the  30th  of  December  took  place.  No  offer  or  ten- 
)ney  was  made  by  the  company  to  Mr.  Hansen  or  any 
lor  was  any  money  actually  paid  to  any  one,  until  the 
iber.  The  policy  commenced  May  23rd,  1865,  was  to 
le  year,  and  the  sum  of  $66.66  was  paid  for  the  insur- 
jar. 

J  of  facts  I  am  of  the  opinion  that  the  judgment  was 
I  for  the  plaintiff.  By  the  fire  of  the  25th  of  Decem- 
>ter  of  the  contract  became  changed.  It  had  before 
and  contingent.  It  now  became  fixed  and  certain. 
;y  on  which  the  liability  was  made  to  depend,  had  oc- 
i  company  was  an  absolute  debtor  to  the  plaintiff  for 
the  insurance.  The  negotiations  after  this  time  could 
company  of  its  liability.  The  receipt  by  the  plaintiff 
^24.46,  m  discharge  of  an  indebtedness  of  $1,600.00, 
iraplish  that  result  unless  accompanied  by  a  technical 
eaL  A  debt  cannot  otherwise  be  discharged  by  a  pay- 
only  of  the  amount  of  the  debt, 
litions  on  which  a  discharge  was  authorized  were  not 
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By  the  condition  giyen  in  the  policy,  the  insurance  may  be  te 
minated  at  the  option  of  the  company.  The  mode  of  terminatin 
the  contract  under  this  condition  is  clearly  pointed  out 

1.  "  On  giving  notice  to  that  effect," — ^that  is,  giving  notice  thj 
the  insurance  was  then  and  there,  and  by  the  notice,  terminated,  nc 
that  it  would  be  terminated  at  some  future  time. 

2.  By  "  refunding  a  ratable  proportion  of  the  premium  for  the  jm 
expired  term  of  the  policy." 

The  daim  of  the  company  is,  that  by  the  notice  which  I  bave  re 
cited,  the  insurance  terminated  on  the  6th  of  December,  on  whici 
day  they  entered  a  cancellation  in  their  books.  Passing  by  tbe  othe 
questions,  I  remark  :  1.  That  no  ratable  proportion  of  the  premioc 
was  on  that  day  paid  or  tendered  to  the  plaintiff  or  to  any  one  in  hii 
behalf.  One  who  has  a  payment  to  make  is  bound  to  seek  his  credi 
tor,  and  when  found  to  tender  him  the  debt  due.  It  is  not  tbe  dut] 
of  the  creditor  to  seek  the  debtor  and  demand  the  money.  A  sui 
for  money  due  may  be  brought  at  the  instant  of  the  maturity  of  i 
debt,  without  previous  demand,  and  this  can  only  be  avoided  by  i 
prompt  tender  by  the  debtor.  Nor  was  such  payment  or  tendei 
made  until  after  the  liability  of  the  defendant  became  fixed  and  ab 
solute  by  the  fire  of  December  25th.  Until  such  tender  or  payment, 
the  cancellation  rested  upon  a  notice  merely.  The  defendant  gave 
notice  that,  on  a  day  named,  it  would  hold  the  contract  to  be  at  an 
end.  There  was  no  provision  in  the  policy,  nor  is  there  authority  oi 
law  for  a  cancellation  by  notice,  unaccompanied  by  payment  of  the 
money. 

2.  The  payment  actually  made  was  insufficient  in  amount.  It  was 
the  business  of  the  defendant,  in  making  the  payment,  to  be  certain 
that  enough  was  paid.  "A  ratable  proportion  of  the  unexpired  pre- 
mium "  must  be  paid.  This  is  a  positive  condition  precedent,  upon 
the  performance  of  which  their  release  dependa  In  case  the  policy 
is  terminated  at  the  request  of  the  assured,  it  is  provided  that  the 
company  may  retain  the  customary  short  rates,  for  the  time  the  poli- 
cy has  been  in  force.  Not  so,  howerer,  when  the  policy  is  terminated 
by  the  option  of  the  company.  In  that  event  the  company  must  re- 
fund a  ratable  proportion  of  the  premium  for  the  unexpired  term. 
The  entire  premium  was  $66.66.  The  entire  term  was  three  hundred 
and  sixty-five  days.  The  unexpired  term,  viz.,  from  December  6th  to 
May  23rd,  was  168  days.  The  arithmetical  proposition  is  this,  aa 
365  days  is  to  $66.66  so  is  168  days  (the  unexpired  time)  to 
the  answer  ;  365  :  66.66  : :  168  :    The  answer  is,  $30.68.    In  other 
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remium  amounts  to  IS^/y  cents  per  day.  For  168  days 
.%S.  This  was  the  sum  to  be  refunded  as  a  condition  to 
ment  of  the  policy.  The  sum  actually  refunded  was  only 
ittleby  $6.22. 

iod  when  the  policy  was  alleged  to  be  terminated  should 
to  be  December  30th,  when  the  money  was  actually  paid 
en,  the  amount  paid  would  still  bo  insufficient  by  the 
>1.84  There  is  no  principle  however  upon  which  any 
tion  can  be  made  than  from  the  sixth  of  December.  If 
was  terminated  at  all,  it  was  on  and  as  of  that  day, 
5  entry  in  the  defendant's  books,  and  such  is  the  legal 
r  notice,  if  effectual  for  any  purpose, 
ansen  cannot  be  held  to  be  the  agent  of  the  plaintiff,  to 
I  abandonment  of  his  insurance.  The  plaintiff  at  the  ut- 
horized  Hansen  to  apply  for  permission  to  make  an  ad- 
building.  A  notice  to  him  on  that  subject  would  doubt- 
Q  competent  It  is  quite  too  much,  however,  to  make 
of  an  agency  by  which  he  could  terminate  the  contract 
)n  is  not  authorized  by  the  premises, 
ent  should  be  affirmed  with  costa 
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ppeal  from  General  Term  of  Supreme  Court, 


ALEXANDRE,  et  a?.,    Appellees, 

vs. 

MUTUAL    INS.    CO.,    AppeUanls* 

f  their  policy  insured  a  brig  belonging  to  the  plaintiffsj  and  valued 
y,  a^aiBSt  perils  of  the  sea,  to  the  amount  of  $8,000.00.  The  policy 
t  **  in  case  of  any  loss  or  misfortune,  it  should  be  lawful  and  necee- 
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Barv  to,  and  for  the  inBored,  their  Cftctora,  servantR,  and  aeaigns  to  sae,  labo: 
and  trayel  in  and  aboat  the  defence,  safegaard  and  recovery  of  the  said  Tease 
or  any  part  thereof,  without  prejudice  to  the  insurance  made  by  said  policy 
and  that  the  said  company  would  contribute  to  the  charges  thereof  according 
to  the  rate  and  quantity  of  the  sum  insured  by  said  policy." 

The  brig  was  driven  ashore  in  a  gale  on  the  main  reef  n^r  Key  ChappeU,  anc 
badly  damaged,  after  which  sbe  returned  to  Balize,  when  it  was  found  that  she 
needed  extensive  repairs.  In  taking  the  brig  back  from  the  reef  to  Belize,  un- 
loading her,  taking  care  of  her  and  ner  cargo,  and  ascertaining  the  nature  ano 
extent  of  the  damage  sustained,  expenses  Were  incurred,  the  proportion  oi 
which  applicable  to  the  brig,  as  specified  in  a  general  average  statement,  was 
$581.18.  Temporary  repairs  were  made  at  Balize  amounting  to  $8,769.74,  and 
after  the  return  of  the  brig  to  Kew  York,  full  repairs  to  the  amount  of  $4,547.- 
21. 

The  suing  and  laboring  clause  in  the  policy  has  reference  to  chaises  not  covered 
by  the  insurance,  and  does  not  embrace  losses  caused  by  damages  to  the  pro- 
perty insured.  It  has  application  in  the  present  case  only  to  the  general 
average  expenses  that  had  been  incurred. 

The  subsequent  expenditures  were  made  to  repair  damages  covered  by  the  risks 
insured  against,  and  were  clearly  payable  under  the  insuring  clause,  and  con«> 
sequenUy  do  not  come  within  the  terms  or  meaning  of  the  agreement  to  *<  sue,, 
labor  and  travel "  for  the  benefit  of  the  property  insured. 

The  insured  could  not,  independently  of  the  suing  and  laboring  clause,  recover 
for  the  excess  of  the  cost  of  repairs,  over  and  above  the  amount  of  the  in- 
surance, on  the  ground  that  the  underwriters  were  liable,  upon  the  general 
principles  of  the  contract  of  insurance,  to  pay  for  expenditures  incurred  to 
prevent  or  diminish  the  extent  of  the  loss. 

The  underwriters,  by  assenting  to  such  action  in  regard  to  repairs  at  Balize,  as  the 
agents  of  the  insured  might  see  fit  to  take,  did  not  bind  themselves  to  pay  any 
excess  of  expenses  beyond  the  amount  of  the  sum  insured  by  them. 

The  underwriters  are  liable,  over  and  above  the  sum  insured,  for  four  fifths  of 
$581.18,  the  vessel's  proportion  of  the  general  average  expenses. 


The  rights  of  the  insured,  under  the  suing  and  laboring  dauso,  were  not  preju- 
diced by  the  non-existence  of  an  abandonment. 

The  repairs  at  Balize  were  not  about  the  **  defense,  safeguard  or  recovery  "  of  the 
vessel,  but  for  her  improvement.  Expenses  for  the  safeguard  of  a  ship  can- 
not properly  be  said  to  be  those  by  which  she  is  put  in  a  condition  of  r~ 


This  was  an  appeal  by  the  defendants  from  the  judgment  of  the 
General  Term  of  the  Supreme  Court,  in  the  First  Judicial  District,  en- 
tered on  a  verdict  in  favor  of  the  plaintifib  after  hearing  exceptions 
ordered  to  be  heard  there  in  the  first  instance. 

The  action  was  brought  on  a  policy  of  insurance  issued  by  the  de- 
fendants to  the  plaintiff,  by  which  an  insurance  was  effected  against 
perils  of  the  seas,  to  the  amount  of  eight  thousand  dollars  upon  their 
brig  R  F.  Newton,  afterwards  called  the  Antonio  Mathe,  valued  at 
$10,000  for  one  year,  from  the  11th  day  of  July,  1864 

Sbe  sailed  from  Balize,  Honduras,  on  the  27th  day  of  August, 
1864,  with  a  cargo  of  logwood,  mahogany,  eta,  bound  for  New 
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le  following  day  she  was  driven  on  shore  in  a  gale  on  the 
ar  Key  Chappell.  Two  days  thereafter,  she  drove  over 
loss  of  forefoot  and  leaking  badly.  She  then  returned 
lere  the  cargo  was  discharged.  Surveys  were  subse- 
when  it  was  found  that  her  bottom  had  been  considera- 
and  that  she  required  extensive  repairs, 
iould  not  be  brought  on  in  her,  and  it  was  sent  forward 
2ls. 

the  brig  back,  from  the  reef  to  Balize,  unloading  her 
Dare  of  her  and  her  cargo  there,  and  ascertaining  the  na- 
at  of  the  damage  sustained  on  the  reef,  and  before  it 
I  to  send  forward  part  of  her  cargo  by  another  vessel, 
;es  were  incurred  specified  in  a  general  average  state- 
portion  of  which  applicable  to  the  said  brig  was  five 
sighty-one  dollars  and  eighteen  cents.     Temporary  re- 
de at  Balize  at  a  cost,  including  the  cost  of  exchange, 
and  when  she  reached  New  York  she  was  repaired  in 
ense,  after  deducting  one  third  new  for  old,  of  $4,547.- 
umstances  under  which  these  repairs  were  made  are 
opinion  of  the  chief  commissioner, 
nary  proofs  of  loss  and  interest  were  served  on  the  20th 
865,  and  this  action  was  commenced  in  the  following 
jfendants  after  its  commencement  paid  the  plaintiffs  the 
thousand  dollars,  the  amount  insured  by  them,  with  in- 
:s  accnied  to  that  time,  and  claimed  in  their  answer 
al  that  such  payment  discharged  their  liability. 
Ia  claim  on  the  trial  eight  tenths  of  the  following  sums, 
g  the  $8,000.00  paid,  viz.: 

portion  of  general  average . , ,  ^ $581.18 

iry  repairs 8,769.74 

•airs 4, 547. 21 

ig  the  aggregate  snm  of $13,898.13 


B  claimed  was  $3,118.51,  with  interest  thereon  from 
35,  amounting  to  $163.72.  At  the  close  of  the  testimo- 
ants  nioved  for  a  dismissal  of  the  complaint  on  the 
appeared  by  the  evidence  that  the  liability  of  the  de- 
r  the  poHcy  had  been  satisfied.  The  motion  was  de- 
decision  the  defendants'  counsel  excepted.  The  court 
\  verdict  for  the  plaintiffs  for  the  full  amount  claimed 
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by  them,  viz.,  the  sum  of  $3,282.23.  To  this  direction  the  counsel  fo 
the  defendants  excepted. 

The  jury  found  a  verdict  for  the  amount  directed,  and  the  court  oi 
dered  the  said  exceptions  to  be  heard  in  the  first  instance  at  Genen 
Term,  and  that  judgment  on  the  verdict  be  in  the  meantime  bii£ 
pended. 

The  General  Term  ordered  judgment  in  favor  of  the  plaintiffs^  an( 
the  defendants  have  appealed  therefrom  to  the  Court  of  Appeals. 

Joseph  H.  Choate, /or  Appdlants, 
Jaices  C.  Cabteb,  for  ResponderUs. 

liOTT,   Ch.    O. 

The  plaintifb  received  upwards  of  three  thousand  dollars  beyonc 
the  amount  insured  by  their  policy  of  insurance,  and  the  exception 
taken  by  the  defendants  at  the  trial  present  the  question  whether  an; 
portion  of  that  excess  was  properly  chargeable  to  and  recoverabl 
against  them.  They  now  concede  their  liability  on  account  thereof  \a 
the  amount  of  four  fifths  oi^$581.18,  the  vessel's  proportion  of  genera 
average  expenses  shown  to  have  been  properly  incurred,  and  admitte( 
to  be  chargeable  to  them  under  what  is  called  the  '*  suing  and  labor 
ing "  clause  in  the  policy.  The  plaintiff  claim  that  the  same  clause 
makes  them  liable  for  the  residue  of  such  excess,  which  was  allowed 
for  repairs  to  the  vessel  after  she  returned  to  Balize.  It  therefore  be 
comes  material  to  refer  to  its  terms.  It  provided  that  in  case  of  an; 
loss  or  misfortune  it  should  be  lawful  and  necessary  to,  and  for  thi 
insured,  their  factors,  servants  and  assigns,  to  sue,  labor  and  travel  ii 
and  about  the  defense,  safeguard  and  recovery  of  the  said  vessel  oi 
any  part  thereof  without  prejudice  to  the  insurance  made  by  said  poh 
cy,  and  that  the  said  company  would  contribute  to  the  charges  thereo: 
according  to  the  rate  and  quantity  of  the  sum  insured  by  said  poHcy 

That  provision  has  reference  to  charges  not  covered  by  the  insur- 
ance, and  does  not  embrace  losses  caused  by  damages  to  the  property 
insured.  Its  object  was  to  secure  diligence  in  its  preservation  and 
protection,  and  thereby  prevent  a  loss  or  reduce  its  amount,  and  tc 
provide  compensation  for  the  labor  done  and  expenses  incurred  in  ac- 
complishing that  end.  It  has  application  in  the  present  case  only  to 
the  ger  ftral  average  expenses  that  had  been  incurred.  The  subse- 
quent expenditures  were  made  to  repair  damages  covered  by  the 
risks  insured  against,  and  were  clearly  payable  under  the  insuring 
cslause.     They  consequently  do  not  come  within  the  terms  or  meaning 
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lent  "  to  sue,  labor  and  travel "  for  the  benefit  of  the 
ed  The  two  provisions,  as  I  have  stated,  relate  to  dif- 
I,  and  the  right  to  compensation  and  payment  under 
ecessarily  excludes  a  right  to  a  claim  or  demand  under 

bove  expressed  lead  me  to  the  conclusion  that  no  por- 
)st  of  repairs  above  the  sum  insured  .was  recoverable 
\g  and  laboring  clause,  and  also  show  that  the  claim  on 
plaintiflfe,  that  they  could,  independent  of  that  clause, 
excess  of  repairs  on  the  ground  that  the  underwriter 
n  the  general  principles  of  the  contract  of  insurance  to 
litures  incurred  to  prevent  or  diminish  the  extent  of 
led.  No  such  expense  was  in  fact  incurred,  or  at  least 
I  a  general  average  character,  admitted  by  the  defend- 
rgeable  as  before  stated.  It  then  remains  to  be  con- 
sr  the  recovery  of  such  excess  can  be  sustained  on  any 
:  it  is  claimed  by  the  plaintiffs  that  the  defendants  are 
ecial  agreement  to  pay  it,  and  that  was  the  ground  on 
leral  Term  placed  their  decision  in  ordering  judgment 

icur  in  that  conclusion.  "U^en  the  vessel  returned  to 
Lscertained  that  she  required  extensive  repairs,  and  the 
pon  wrote  and  sent  a  letter  to  the  plaintiffs  informing 
itwce  and  extent  of  the  damage,  the  heavy  expense  that 
ssary  to  be  incurred  in  making  such  repairs,  and  the  in- 
which  the  work  would  be  performed,  and  after  making 
.  that  she  might,  after  making  certain  repairs,  proceed 
Niih  safety  for  full  repairs,  he  asks  for  their  instruc- 

ipt  of  this  letter  by  the  plaintiffs,  they  took  it  to  the  de- 
jonsulted  them  as  to  what  should  be  done,  and  it  was 
at  the  vessel  should  be  temporarily  repaired  at  JJalize, 
'ew  York  for  permanent  repairs.  The  defendants  re- 
aintiffSg  to  write  to  the  master  and  instruct  him  in  tte 
ley  thereupon  wrote  him  a  letter  on  the  fourth  day  of 
54,  which,  so  far  as  it  is  material  to  ascertain  the  in- 
5n,  contains  the  following  directions  : 

colisulted  with  the  underwriters,  and  they  leave  the 
9wn  hands.  We  therefore  request  you  to  consult  with 
to.  Mathe,  in  all  matters  concerning  the  brig.   We  wish 


<Cr^r> 


^  . 


O 


Digitized  by 


Gom^ 


214  Report  of  Decisions.  £JUarc 

to  put  only  snch  repairs  as  will  be  considered  perfectly  safe  to  brinj 
the  brig  to  this  port  *  *  ^  In  a  word,  whatever  you  and  'hli 
Mathe  decide  about  the  brig  is  approved  beforehand." 

This  letter  before  being  forwarded  was  exhibited  to  the  defendante 
and  they  wrote  at  the  foot  thereof  as  follows  : 

*•  Office  Sun  Mutual  Ins.  Co,,  November  4, 1864. 
"  We,  as  the  underwriters  on  the  hull  of  brig  Anto.  Mathe,  concai 
in  the  above. 

"E.  R.  Anthony,  Vice-Presideni." 

This  is  a  mere  assent  to  such  action  as  the  assured  might  deem  it 
advisable  to  take  in  reference  to  the  matter.    At  that  time  the  ex- 
pense of  the  necessary  temporary  repairs  at  Balize  had  been  esti- 
mated by  a  master  shipwright  at  $1,500.00,  and  it  was  the  opinion  of 
another  that  $2,500.00  would  be  nearer  the  amount,  and  the  general 
tenor  of  the  master's  letter  indicates  his  opinion  that  they  would  not 
much,  if  at  all,  exceed  that  sum,  and  that  it  would  be  for  the  interest 
of  all  parties  to  have  those  made,  and  postpone  the  maJdng  of  fall 
repairs  till  the  arrival  of  the  vessel  at  New  York  ;  b\it  he  does  not 
suggest  that  it  could  not  be  fully  repaired  at  Balize,  or  that  the  dam- 
age was  so  great  as  to  justify  an  abandonment.    Under  such  circom- 
stances  the  plaintiffs,  as  owners,  and  the  underwriters  had  mutual 
rights  and  interests  to  be  protected,  and  it  was  very  proper,  if  not  in 
fact  necessary,  that  the  latter  should  be  consulted  in  reference  to  the 
repairs  to  be  made,  and  particularly  whether  the  entire  or  only  a  par- 
tial expenditure  therefor  should  be  made  at  Balize.     There  was  no 
thing  said  by  the  plaintifis  to  the  underwriters  giving  color  to  tho 
idea  or  suggestion  that  the  latter  were  to  assume  the  responsibility 
of  the  entire  cost^  or  that  they  were  to  be  held  liable  beyond  the 
amount  of  the  sum  insured  by  them ;  and  they,  in  expressing  their 
concurrence  in  the  instructions  given  by  the  plaintiffs  to  the  master 
declared  to  be  given  as  "  underwriters,"  clearly  intending  to  limit  oi 
qualify  their  assent  by  the  nature  of  their  liability  as  such  "  under 
tmiers^"  and  to  that  extent  only,  and  not  to  change  their  relation  to 
the  vessel  or  owners. 

Nothing  was  said  by  them  to  warrant  the  inference  that  they  made 
or  intended  to  make  the  master  their  agent  in  procurmg  the  repairs 
to  be  made. 

Their  liability  under  the  terms  of  their  policy  to  contribute  to  the 
loss  to  the  extent  of  the  amount  of  their  subscription  or  sum  insured 
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e  it  their  interest  to  have  the  repairs  made  on  as  rea- 
as  possible,  and  it  was  important  to  the  plaintiffs,  who 
IB  residue  of  such  loss,  not  only  that  the  expenses  in- 
OT  should  be  reasonable,  but  that  there  should  be  no 
3  after  they  had  been  incurred  in  reference  to  the  amount 
as  therefore  well  and  provident  that  there  should  be  a 
nd  an  agreement  on  the  subject  before  any  expenditures 


be  added  that  although  it  is  said  in  the  statement  of 
he  trial,  and  which  had  been  previously  agreed  upon 
be  counsel  of  both  parties,  that  the  repairs  which,  on 
the  vessel,  were  found  to  be  necessary,  "  could  not  be 
e  lay  at  Balize."  It  is  evident  from  the  letter  of  the 
ch  was  not  his  understanding  nor  the  result  of  his  in- 
le  time  he  wrote  it  :  but  that  his  advice  or  opinion  in 
propriety  of  only  making  temporary  repairs  there,  was 
xtravagant  charges  that  would  be  made,  and  that  the 
it  be  as  well  or  efficiently  performed  as  at  New  York  ; 
•e  been  doubted  whether  in  that  case  they  would  have 
a  making  temporary  or  partial  repairs  only  at  that  port ; 
tation  by  them  with  the  defendants  in  reference  there- 
:;oncurrence  in  the  directions  that  might  be  given  to 
ister,  may  have  been  deemed  necessary.  Such  action 
nd  in  the  exercise  of  a  proper  precaution  against  sub- 
ities  ;  but  it  did  not  change  or  in  any  way  affect  the 
or  liabilities  of  the  parties. 

at  the  defendants  cannot  be  charged  or  held  liable  on 
tat  they  had  entered  into  a  special  agreement  to  pay 
ares,  and  the  court  below  erred  in  holding  that  such 
ed. 

therefore  be  a  reversal  of  the  judgment  appealed  from, 
itiffs  consent  within  twenty  days  after  notice  of  fiUng 
n  the  Supreme  Court  to  the  reduction  of  their  verdict, 
bo  four  fifths  of  $581.18,  the  vesseFs  proportion  of  the 
:e   expenses,  with  interest  thereon   fi-om   20th  June, 


m 

V 


snt  is  given,  then  the  judgment  is  affirmed  for  that 
interest  thereon.  If  such  consent  is  not  given,  then 
Liust  be  reversed,  and  a  new  trial  ordered.  No  costs 
rere  given  to  either  party  on  the  appeal  to  this  court. 
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Huxr,    C. 

The  defendants  have  paid  the  sum  of  eight  thousand  dollars^  ti 
amount  specified  in  the  policy,  and  deny  their  further  liability.  17] 
question  is,  T^hether  by  virtue  of  the  policy  simply,  or  in  consequen* 
of  the  clause  authorizing  the  insured  to  sue  and  labor,  or  in  oons 
quence  of  the  correspondence  which  occurred,  the  defendants  ai 
liable  beyond  the  amount  underwritten  by  them  upon  the  brig. 

The  clause  referred  to  made  it  *'  lawful  and  necessary  for  the  en 
sured,  their  factors,  servants  and  assigns,  to  sue,  labor  and  travel  i 
and  about  the  defense,  safeguard,  and  recovery  of  the  said  vessel  c 
any  part  thereof,  without  prejudice  to  the  insurance  made  by  sai 
policy  ;  and  that  the  said  company  would  contribute  to  the  charg-e 
thereof,  according  to  the  rate  and  quantity  of  the  sum  insured  by  th 
said  policy." 

The  object  of  this  clause  is  said  by  Amould  to  be  to  permit  the  as 
sured  to  take  every  measure  for  the  recovery  of  the  property,  withou 
waiving  his  right  of  abandonment,  and  to  bind  the  underwriters  t< 
contribute  to  reimburse  the  expenses  incurred.  Although  the  Ian 
guage  of  the  clause  is  permissive  only,  it  is  well  settled  that  it  is  th< 
clear  duty  of  the  assured  to  labor  for  the  recovery  and  restitution  o 
the  property.     Amould  on  Ins.,  §  29. 

The  objection  is  made  in  the  outset,  that  the  policy  is  an  instru- 
ment of  indemnity  to  a  certain  amount,  and  that  no  liability  for  £ 
single  loss  can  exceed  that  amount,  a^d  such  further  expenses  as  maj 
fall  under  the  suing  and  laboring  clause.  Although  it  is  generallj 
true  that  the  liability  of  the  underwiiter  is  limited  to  the  amount  oi 
his  subscription,  there  are  many  instances  given  in  the  books  where 
a  greater  liabihty  is  incurred.  In  Livie  vs.  Janson,  Lord  Ellenbor- 
ough  said  :  "  There  may  be  cases  in  which,  though  a  prior  damage 
be  followed  by  a  total  loss,  the  assured  may  have  rights  or  claims  in 
respect  of  the  prior  loss  which  may  not  be  extinguished  by  the  sub- 
sequent total  loss.  Actual  disbursements  for  repairs,  in  fact  made 
in  consequence  of  injuries  by  perils  of  the  seas,  prior  to  the  happen- 
ing of  the  total  loss,  are  of  this  description."    12  East,  R  655. 

Phillips  says  :  "  In  England  and  the  United  States  the  under- 
writers are  unquestionably  liable  for  a  subsequent  total  loss,  in  addi- 
tion to  the  expense  of  previous  repaii-s,  which  have  been  previously 
paid  for  by  the  assured,  in  distinction  fi-om  those  made  by  means  of 
funds  raised  on  bottomry.  That  is,  the  insurer  is  liable  for  the  ex- 
pense of  the  repairs,  and  is  also  liable  for  subsequent  damage  to  the 
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of  the  ship."  2  Phil,  on  Ins.,  §  1,267.  These  authori- 
iflict  with  the  appellants'  position,  as  in  the  cases  put 
jssive  losses,  while  the  appellant's  proposition  is  limited 
a  single  loss.  In  respect  to  the  item  of  $581.18,  gen- 
1  getting  off  the  vessel  and  running  her  to  the  Balize, 
i  are  dear  that  it  is  a  proper  charge  upon  the  under- 
iition  to  their  subscription,  although  there  was  but  a 
he  expenses  of  salvors  and  hghters  must  be  paid  at  all 
LS  whether  anything  is  saved  or  not,  aud  although  they 
loss  to  an  amount  greater  than  the  sum  insured. 
.  The  Marine  Ins.  Co.,  7  J.  R,  412,  it  was  held  that  the 
ntitled  to  recover,  as  for  a  total  loss,  aud  also  for  all  tho 
penses  in  endeavoring  to  save  the  property.  See,  also, 
le  same,  ib.  431,  and  Watson  vs.  the  same,  ib.,  p.  57. 
policy  with  the  laboring  clause  included,  and  it  is  not 
er  party  that  certain  sums  beyond  the  amount  under- 
3  recovered.  The  contention  is  as  to  the  extent  of  such 
1  an  expenditure  intended  for  temporary  repairs,  in- 
difference of  exchange  and  the  high  price  of  labor,  as 
I  the  briefs,  to  the  sum  of  $8,769.76,  while  the  perma- 
fter  the  vessel  reached  New  York,  were  made  at  an  ex- 
7.21,  be  recovered  against  the  underwriters  ?  I  sup- 
nt  of  the  expense  cannot  determine  the  question.  It 
an  element  in  the  case,  but  I  state  the  fact  as  it  exists 
case.  If  a  recovery  can  be  had  against  the  under- 
le  governing  the  amount  is  declared  to  be  "  according 
ad  quantity  of  the  sum  insured  by  said  policy."  The 
lued  at  $10,000.00,  and  the  sum  insured  being  $8,000.00, 
uantity  of  the  sum  insured  is  eight  tenths.  This  pro- 
ore,  of  the  expenses  of  the  temporary  repairs,  if  any, 
n  the  underwriters. 

\e  quoted  there  are  three  purposes  for  which  the  assured 
md  required  to  sue,  labor  and  travel,  viz.  1,  the  defense  ; 
d,  and  3,  the  recoveiy  of  the  vessel.  In  the  cases  against 
Lsurance  Company  above  cited  fi'om  Johnson's  Reports, 
td  been  seized  by  hostile  powers,  and  condemned  as 
expenses  for  which  the  underwriters  were  held  liable 
un-ed  in  endeavoring  to  defend  the  right  of  the  owners 
flaw.  They  were  expenses  incurred  in  the  safeguard  or 
f  of  the  vessel.  Either  term  would  cover  them.  In 
The  Empire  Mar.  Ins.  Co.,  Law  Rep.,  1  Com.  Pleas, 
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p.  535,  the  plaiutiff  had  effected  a  policy  on  the  charter  freight  of  gu 
ano  from  the  Chincha  Islands  to  Great  BritaiiL  The  vessel  encouii 
tered  a  storm  and  put  into  Bio  so  damaged  by  the  perils  of  the  sea 
as  not  to  be  worth  repairing,  and  ^as  sold.  The  guano  was  lande< 
and  stored  at  Bio,  and  the  master  procured  another  vessel  to  carry  i 
to  Bristol  at  an  agreed  freight  of  iS2,400,  which  the  plaintiffs  paic 
and  received  the  freight  from  the  consignee.  An  expense  of  JS10< 
was  also  incurred  at  Bio  in  landing,  storing  and  reloading  the  gfoano 
It  was  held  that  the  plaintiffs  were  entitled  to  recover  under  the  soiri^ 
and  laboring  clause,  the  expenses  so  incurred,  and  the  freight  o: 
£2,400,  notwithstanding  there  had  been  no  abandonment  Twc 
principal  considerations  controlled  the  decision  of  this  case.  Firsts 
the  freight  insured  would  have  been  totally  lost  unless  the  expenses 
had  been  incurred.  It  was  not  due  until  and  upon  the  delivery  of  the 
cargo  in  Great  Britain  ;  stopping  at  Bio,  no  part  of  it  was  due  pro 
rata  itineris.  When  the  loss  occurred  the  master  was  authorized  to 
procure  another  vessel  and  forward  the  cargo,  and  when  thus  for- 
warded, he  would  be  entitled  to  the  freight  While  the  cargo  re- 
mained in  Bio,  the  subject  of  the  insurance  was  entirely  lost  The  ad- 
ditional expense  was  incurred  in  the  safeguard  and  recovery  of  the  suh- 
ject  insured,  and  hence  it  was  held  to  be  within  the  clause  we  are  con- 
sidering. It  may  be  observed  in  passing  that  the  amount  insured 
upon  the  charter  freight  was  iS2,000,  while  the  sum  thus  expended  in 
the  safeguard  and  recovery  of  the  freight  was  over  iS2,500.  The  se- 
cond important  decision  in  the  case  was,  that  it  was  not  necessary 
that  an  abandonment  should  have  taken  place,  by  which  the  property 
would  become  substantially  that  of  the  underwriter.  The  learned 
judge  says,  '^  The  meaning  is  obvious  that  if  an  occasion  should  occur 
in  which,  by  reason  of  a  peril  insured  against,  unusual  labor  and  ex- 
pense are  rendered  necessary  to  prevent  a  loss  for  which  the  under- 
writer would  be  answerable,  and  such  labor  and  expense  is  incurred 
accordingly,  the  underwriters  will  contribute,  not  as  a  part  of  the  sum 
insured  in  case  of  loss  or  damage,  because  it  may  be  that  a  loss  or 
damage  for  which  they  would  be  liable  is  averted  by  the  labor  be- 
stowed, but  as  a  contribution  on  their  part  as  persons  who  have  avoid- 
ed detriment  by  the  result  in  proportion  to  about  what  they  would 
have  had  to  pay  if  such  detriment  had  come  to  a  head  for  want  of 
timely  care  *  *  *In  this  case  there  is  no  abandonment^  and  may  be  no 
prospect  of  one  ;  and  yet  it  is  the  duty  of  the  master  to  use  all  rea- 
sonable means  to  preserve  the  goods,  and  obviously  for  the  interest  of 
the  underwriters  to  encourage  him  in  the  performance  of  that  duty 
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^  to  the  expenses  incnrred/'  P.  543.  This  case  was 
ippeal  to  the  Exchequer  Chamber  upon  substantiallj 
ds  on  which  it  was  placed  in  the  Com.  Pleas.  2  Law 
EU3,  357.  This  case  is  a  clear  authority  that  the  plain- 
he  case  before-us  are  not  prejudiced  by  the  non-exist- 
idonmenL  On  the  other  branch  of  the  case  the  au- 
)  strong.  The  vessel  was  in  port  at  Balize.  The  gen- 
[>en8es  of  $581.00  had  been  incurred,  for  which  the  de- 
sponsible.  There  she  was,  and  such  as  she  was,  her 
and  could  use  her  in  their  discretion.  It  was  not  like 
Erigate  which  required  an  expenditure  to  give  it  an  ac- 
The  vessel  was  present  in  port  physically.  How 
irorth  there  before  the  repairs,  or  how  much  she  was 
er  the  repairs,  does  not  appear,  nor  does  it  appear 
B  worth  more  or  less  there  than  in  New  York.  But 
,nd  had  some  valua 

[low  it  can  be  said  that  the  repairs  at  Balize  were  '^ 

>nse,  safeguard  or  recovery "  of  the  vessel    She  need-  * 

r  safeguard.    She  was  quietly  in  the  port  of  a  friendly  f 

AS  safe  from  storms  or  perils,  nor  was  any  expense 
irred  for  her  recovery.    She  was  in   the   master's 

one  proposed  to  interfere  with  her.    Although  she  ^ 

been  safe  at  sea,  she  was  safe  in  port.    Expenses  for  » 

I  a  ship  cannot  properly  be  said  to  be  those  by  which  *" 

condition  of  sea-worthiness.  The  two  ideas  are  es- 
snt  The  sum  of  $8,769.00  spent  at  Balize  was  for 
it  of  the  vessel  rather  than  for  her  safeguard,  defense  ( 

iown  the  general  rule  that  "  An  aggregate  of  losses  ex-  ^ 

ount  of  the  insurable  interest  of  the  subject  in  the  ^.mi^ 

equent  in  cases  of  general  average  and  total  loss."  ***** 

For  this  he  cites  the  cases  in  Johnson  which  I  have  *** ' 
o,  and  the  present  case  when  decided  in  the  court  be- 

dian  Peninsula  Railway  Co.  vs.  Sanders,  is  frequently 
est  &  Smith,  (101  Eng.  0.  L.  Rep.,  41,)  AflTd,  2  B.  & 
R.,  266.  In  that  case  the  poHcy  was  with  the  war- 
Q  particular  average  unless  the  ship  be  stranded,  sunk 
t  was  upon  the  e£Eect  of  this  warranty  that  the  chief 
).  The  plaintiff  procured  an  insurance  upon  1,995 
iron  to  Bombay  by  a  policy  with  this  condition  un- 
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derwritten.  It  was  held  that  this  was  a  stipulation  against  total  1 
and  general  average  only.  The  ship  experienced  such  heavy  gi 
that  she  was  obliged  to  put  into  Plymouth,  and  was  unable  to  p 
ceed.  The  plaintiff  shipped  his  rails  by  another  vessel  at  an  i 
vanced  price,  and  this  he  sought  to  recover  from  the  defendan 
The  ship  was  neither  stranded,  sunk  or  burnt,  and  it  was  held  that 
could  not  recover,  although  there  was  constructively  a  total  loss  of  t 
ship.  The  court  says  in  closing,  "  It  was  however  further  argued  1 
Mr.  James  that  the  plaintiffs  were  entitled  to  recover  under  1 
clause  which  authorized  the  insured  to  sue  and  labor  for  the  presc 
vation  of  the  subject  matter  of  the  insurance.  It  is  not  necessa 
to  decide  whether  an  underwriter  on  a  poHcy  against  total  loss  only 
under  this  clause  liable  for  expenses  incurred  by  the  assured  for  ti 
purpose  of  rescuing  the  subject  matter  of  an  insurance  from  a  sta 
of  peril,  which  might  have  resulted  in  a  total  loss,  but  did  not  Thej 
are  reasons  for  and  against  this  stated  by  Mr.  Phillip?  in  his  treatii 
on  Insurance,  (§  1,777,)  and  the  question  seems  never  to  have  hee 
actually  decided.  But  in  the  present  case  it  does  not  arise.  Tli 
expenses  here  are  incurred  in  forwarding  the  subject  matter  of  instu 
ance  to  its  destination,  at  a  time  when  the  iron  was  not  in  an 
peril  of  a  total  loss,  either  actual  or  constructive." 

The  authority  of  this  case  is  against  the  plaintiff  as  far  as  it  is  ai] 
thohty.  But  it  is  so  different  in  its  facts  that  it  can  scarcely  be  calle< 
an  authority. 

Upon  an  examination  of  all  the  cases  to  which  attention  has  beei 
called,  I  have  not  been  able  to  find  any  that  would  authorize  this  re 
covery.  Nor  do  I  think  it  comes  within  the  spirit  of  the  contract 
Had  full  repairs  been  made  at  Balize,  the  defendants  would  hav< 
been  liable  for  them  only  to  the  amount  of  their  insurance.  The  re 
pairs  were  made  fot  the  improvement  of  the  vessel,  and  these,  it  hat 
been  held,  are  not  within  the  suing  and  laboring  clause.  The  ex 
penses  were  not  incurred  for  the  defense,  safeguard,  and  recovery  oj 
the  property.  There  was  no  impending  disaster  against  which  thej 
found  a  protection.  In  my  opinion,  neither  upon  this  clause,  noi 
upon  the  general  terms  of  the  policy,  can  the  claim  of  the  plaintiff 
be  sustained. 

The  question  remains  whether  the  defendants  altered  their  posi- 
tion by  what  took  place  on  the  fourth  of  November,  1864.  About 
the  30th  of  August,  the  vessel  had  been  got  off  from  the  rocks  and 
taken  into  Balize.  It  was  found  upon  examination  that  she  required 
extensive  repairs.     Such  repairs  could  not  well  be  done  where  she 


Digitized  by  CjOOQ IC 


<c*^ 


••<. 


Alexandre  et  oZ.  vs.  Sun  Mvtucd  Ins.  Co.  221 

On  the  7th  of  October,  the  master  wrote  to  the  plain* 
ressel  could  get  to  some  other  southern  port  with  very 
;  that  the  southern  ports  were  closed,  except  Harana, 
\  expensive,  and  that  the  work  on  the  vessel  was  stopped, 
estimate  of  one  mechanic  for  the  repairs  at  $1,500.00, 
t  $2,500.00,  statmg  some  particulars  of  the  damage  and 
>f  what  repairs  would  be  necessary  to  carry  her  to  New 
e  receipt  of  this  letter  it  was  taken  to  the  defendants,  a 
ras  held,  and  "  it  was  determined  that  the  vessel  should 
J  repaired  at  Balize,  and  sent  to  New  York  for  perma- 

The  plaintiffs  thereupon  wrote  to  the  master  on  the 
iber,  to  the  effect  that  the  underwriters  had  left  the 
iir  hands,  and  they  requested  him  to  consult  with  their 
3  Mathe.  ^^  We  wish  you  to  put  only  such  repairs  as 
Bred  perfectly  safe  to  bring  the  brig  to  this  port  *  * 
latever  you  and  Mr.  Mathe  decide  about  the  brig  is  ap- 
hand."    Upon  the  letter  the  defendants  wrote  as  fol- 

as  underwriters  on  the  hull  of  brig  Antonio  Mathe,  • 

above.    E.  R  Anthony,  Vice-President"  V. 

^ment  did  the  parties  to  it  understand  that  the  defend- 
1  to  a  contingent  increase  of  their  liabilities,  that  they 

assume  responsibilities  not  then  resting  upon  them,  or  ^^ 

rer  of  objections  that  might  be  made  as  to  the  time, 
imstances  in  which  their  liability,  as  it  then  existed, 
iced  to  form  and  shape?  Both  parties  are  assumed  to 
le  general  principles  governing  the  defendants' Hability. 
loubt  41ie  case  in  fact    Those  principles  are  as  follows  :  ^^  ^ 

iderwriter  was  liable  for  his  proportion  of  the  general 
ses  in  getting  the  vessel  off  from  the  rocks  into  Balize. 

\  proved  to  be  damaged  to  more  than  half  her  value  the  "-^lo 

abandon,  and  the  liabihty  for  $8,000.00  would  at  once  rT']' 

lat  if  damaged  to  less  than  that  extent,  and  repairs 
n  her  where  she  lay,  the  underwriters  would  be  liable 
lis  of  such  repairs,  provided  it  came  within  the  limit  of 
bis  was  the  precise  condition,  and  these  were  the  pre- 
ls  of  the  parties.  With  these  views  in  their  minds,  the 
orize  the  master  to  make  such  repairs  as  will  bring  the 
to  New  York.  The  master  was  in  perplexity ;  should 
issel  repaired  at  Balize  ?  should  he  take  her  to  Havana  ? 
38  were  enormously  large  at  Balize,  and  they  were  there 
id  the  underwriter  be  responsible  ?  should  he  risk  a  trip 
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to  New  York  on  alight  repairs  ?  what  would  be  for  the  interest  of 
owners  ?    To  relieve  him  the  plaintiffs  direct  him  to  make  the  repc 
at  Balize,  and  the  defendants  concur  in  the  direction.    They  &Ti.tli 
ize  him,  in  conjunction  with  M.  Mathe,  to  act  as  his  judgment  ah 
determine. 

Under  this  authority  the  master  might  have  abandoned,  if  tlie  fa 
were  such  as  to  justify  it.  He  chose  to  make  repairs.  I  earn 
think  that  in  adopting  either  course  the  legal  relations  of  the  pari 
were  or  would  be  altered  thereby.  The  plaintifGs  were  still  the  pai 
assured ;  the  defendants  were  still  the  underwriters.  The  obligfaiio 
connected  with  their  relation  remained  as  before.  The  details  of  ti 
evidence  by  which  to  fix  the  liability  were  in  some  respects  altere 
The  defendants  would  not  be  at  liberty  to  say  that  repairs  should  n< 
have  been  made  in  a  port  so  expensive,  or  to  so  great  an  extent  th< 
could  not  challenge  item&  They  could  not  insist  that  there  6liou] 
or  should  not  have  been  an  abandonment  They  had  authorized  tl 
master  and  M.  Mathe  to  decide  those  questions,  and  must  submit  t 
their  judgment  But  they  did  not  authorize  any  alteration  of  ihei 
relations  with  the  plaintifEs,  nor  do  they  give  the  slightest  intimatio: 
that  they  were  willing  to  assume  any  new  obligations.  It  was 
liberal,  courteous  waiver  of  all  technical  objections  that  might  arise 
which  it  is  unreasonable  to  attempt  to  wrest  to  their  injury.  It  wa 
as  if  they  had  said  :  "  We  are  liable  for  eight  tenths  of  the  repairs 
not  exceeding  $8,000.00.  We  are  liable  to  that  amount  if  there  is  i 
total  loss.  You  have  an  agent  and  a  friend  on  the  spot  who  are  sen 
sible  men.  We  are  content  that  they  should  decide  what  had  bette: 
be  done,  and  we  will  pay  according  to  our  liability  on  these  prin 
ciples."  This  is  the  essence  of  the  authority,  and  I  can  find  in  it  m 
warrant  for  the  judgment  rendered. 

Upon  the  whole  case,  I  think  judgment  must  be  reversed  and  f 
new  trial  ordered. 
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i^BEME    COURT    OF   MINNESOTA. 


dfrom  Distnct  Court  of  Hennepin  County, 


ICE    AND    LIZZIE    D.    PRICE,  by    their 
id  litem,  ELON  DUNBAR,  Bespondents, 


ed  1871.    To  appear  in  16  Miao.    Syllabus  by  Wm.  A» 

Beportcr  of  BlinneBOta. 


CE:^;--> 


vs, 

^rUTUAL  LITE  INS.  CO.,  Appellant*         ]  <\ 

ipon  a  life  insurance  policy  upon  the  life  of  Kiclmrd  Pric/^.  i^y 
le  policy  defendant  promises  to  pay  the  sum  assured  to  Anna  1). 

of  said  Richard,  upon  whose  application  and  for  whose  benefit 
ance  the  policy  was  issued.  The  policy  further  provides  as  fol- 
Lse  of  the  death  of  the  said  Anna  D.  Price  before  the  decease  of 
:d  Price,  the  amount  of  the  said  insurance  shall  be  payable  to 
for  their  use,  or  to  their  guardian,  if  under  age,  within  ninety 
notice  and  proof  of  the  death  of  said  assured.  ■'  Anna  D.  Price 
jfore  her  said  husband, 

ion  is  well  brought  by  the  guardian  ad  litem  of  the  children,  be» 
and  that  it  was  not  necessary  to  bring  the  same  in  the  name  of  a 
m. 

for  the  policy  is  therein  expressed  to  be  the  representationa 
iant  in  the  application  for  the  policy,  and  the  premium  paid  and 
he  policy  contains  the  following  provision  :  "  Provided  always, 
y  declared  to  be  the  tjue  iutt^nt  and  meaning  of  this  policy,  and 
?cpted  by  the  assured  upon  these  express  conditions,  that  *  *  *  *  if 
claratious  or  Etatements  made  in  the  application  for  this  policy, 
of  which  this  policy  is  issued,  shall  be  found  in  any  respect  un- 
l  in  every  such  case,  the  policy  shall  be  null  and  void."  The  ap- 
;h  was  made  by  Richard  Price  as  agent  for  said  Anua,  consists 
stions  addressed  to  said  Richard  Price,  and  his  answers  thereto, 

stipulation  following  such  questions  and  answers,  and  in  these 

*  It  is  hereby  declared,  that  the  above  are  fair  and  true  answers 
ig  questions,  and  it  is  acknowledged  and  agreed  by  the  under- 
bis  application  shall  form  the  basis  of  the  contract  for  insurance, 
mtrue  or  fraudulent  answers,  any  suppression  of  facts,  or  neglect 
emium  on  or  before  the  day  it  becomes  due,  shall  and  wiU  ren- 

nuU  and  void,  and  forfeit  all  payments  mad^  thereon." 
iwers  to  the  questions  iu  the  application  are  represenkitions,  and 
,  and  that,  tliereforo,  their  untruth  (if  they  are  uatrue)  is  mat- 
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ter  of  defense  to  be  pleaded  and  proved  by  defendant  JIdd,  farther,  that  m 
representations  are  by  the  torms  of  the  policy  made  oonclosirely  material*  8 
that,  therefore,  their  materiaUty  cannot  be  qnestioned. 

fioth  parties  in  this  case  having  offered  or  introduced  all  the  testimony  demi 
by  either,  and  the  case  having  been  rested  on  both  sides  without  any  motion 
dismiss,  the  court  was  requested  by  defendant  to  give  to  the  jmy  the  foUowi 
instruction,  among  others,  viz. :  '  <  That  the  plaintifb  are  not  entitled  to  zecoi 
in  this  action,  but  the  verdict  must  be  for  the  defendant " 

Jldd^  that  the  court  miffht  well  decline  to  pass  upon,  the  evidence  at  this  stage 
the  proceedings,  and  that  its  refusal  to  give  the  instruction  under  such  circa 
stances  would  not  be  error. 

The  evidence  in  the  case,  in  part,  examined  with  reference  to  the  point  made 
defendant  Uiat  it  does  not  justify  the  verdict 

The  expression, '  *  family  physician  of  the  party,**  as  used  in  one  of  the  inter 
gatories  found  in  the  application,  defined  to  mean  in  this  case,  '*  the  physici 
who  usually  attends  and  is  consulted  by  the  members  of  a  family  in  the  caj 
city  of  physician." 

Appeal  by  defendant  from  an  order  of  the  District  Court  for  He 
nepin  County  denying  a  motion  for  a  new  trial  The  case  is  f oi 
stated  in  the  opinion. 

BiGELOw  &  Clabk, /or  AppeUanL 
CoixsTELL  &  Bradley, /or  JSeqxmderUs. 

Bbbbt^  J. 

This  is  an  action  upon  a  life  insurance  poliq^  upon  the  life  of  Bid 
ard  Price. 

By  the  terms  of  the  policy  the  defendant  promises  to  i>ay  the  su: 
assured  to  Anna  D.  Price,  the  wife  of  said  Bichard,  upon  whose  a] 
plication  and  for  whose  benefit  in  the  first  instance  the  policy  wi 
issued. 

The  policy  further  provides  as  follows  :  *^  In  case  of  the  death  < 
said  Anna  D.  Price  before  the  decease  of  the  said  Richard  Price,  tl; 
amount  of  the  said  insurance  shall  be  payable  to  their  children,  fc 
their  use,  or  to  their  guardian,  if  under  age,  within  ninety  days  aftc 
due  notice  and  proof  of  the  death  of  said  assured  as  aforesaid.'* 

[Oooolndecl  in  April  Niimb«r.] 
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t  number  of  the  Jousnal  contains  a  full  report  of  the 
sven  insurance  cases,  besides  that  of  MUyard,  et  at  vs. 
^^enefU  Ins.  Co,,  which  is  concluded  from  last  number. 

The  Franklin  Life  Ins,  Go.  vs.  EJazzard,  decided  in  the 
rt  of  Indiana,  arose  upon  a  life  policy,  which  was  sold  'C«    *  ^ 

to  the  plaintiff  by  the  assured.    The  assignee  had  no  ^ 

trest  in  the  life  of  the  assured,  but  simply  bought  the  r 

id  the  premium  as  a  speculatioiL  The  court  adopt  the 
fassachusetts  Supreme  Court  and  reject  that  of  New 

id  that  no  one  should  hold  a  policy  upon  the  life  of  an-  ^' ' 

ise  life  he  had  no  insurable  interest  at  the  time  he  ac-  T 

Ucy,  whether  the  policy  be  issued  to  him  directly  from  '^ 

ir  whether  he  acquired  it  by  purchase  and  assignment  <      ^ 

The  judgment  of  the  court  below,  in  favor  of  the  ' 

kgainst  the  company,  was  reversed.  ^ 

\e  Fireman* s  Fund  Ins.  Co.,  was  a  suit  upon  a  careless 

toiy  policy,  in  which  the  court  was  compelled  to  inter-  ^ 

ling  of  the  contract  more  by  circumstances  than  the  ^-mi.. 

:e  of  the  instrument     The  insurance  was  upon  a  stock  ^^ 

ordnance  stores,  and  other  merchandise,  hazardous  and  ^ 

u&  It  was  claimed  on  trial  that  the  insured  had  in  his 
me  of  the  fire  a  kind  of  fireworks  called  signal  hghts, 
seeping  of  these  articles  was  contrary  to  the  provisions 
in  relation  to  specially  hazardous  articles  enumerated  in 
1  of  risks  annexed  to  the  policy,  and  to  such  artiUes  as 
ko  legal  restrictions,  and  that  the  pohcy  was  rendered 
Beping  of  the  signal  lights.  The  court  l^eld  that  the  in- 
ot  cover  such  fireworks  ;  that  he  had  no  right  to  keep 
kt  the  defendant  was  entitled  to  have  the  question  as  to 
risk  was  increased  by  keeping  them  submitted  to  the 
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jiirj.  The  decision  waa  rendered  in  the  CommisBion  of  Appeals  o 
New  York 

The  United  Life^  Fire^  and  Marine  Ins.  Co.  vs.  Foote  ei  oL^  was  i 
suit  upon  a  policy  insuring  the  plaintiff  against  loss  or  damage  b; 
fire,  upon  property  in  a  building  used  as  a  liquor  store.  The  polic; 
provided  that  the  company  should  not  be  liable  for  any  loss  or  dam 
age  occasioned  by,  or  resulting  from,  any  explosion.  The  insnre< 
also  carried  on  the  business  of  rectifying  whisky  in  the  building,  fo: 
which  the  privilege  was  granted  in  the  policy.  In  the  process  o 
rectifying,  the  raw  spirits  or  liquor  was  converted  into  vapor  in  thi 
stills,  by  means  of  steam  pipes  passing  through  them.  One  of  thes^ 
stills  was  accidentally  left  open  ;  the  vapor  escaped,  mixing  with  th< 
atmosphere  and  filling  the  room,  and  an  explosion  was  caused  b^ 
the  mixture  coming  in  contact  vrith  the  burning  gas  jet,  and  fire  wai 
communicated  to  the  building,  by  which  the  insured  property  waf 
destroyed.  The  court  held  that  the  explosion  occasioned  the  fin 
which  destroyed  the  property,  and  that  the  loss  resulted  from  an  ex- 
plosion within  the  true  intent  and  meaning  of  the  policy.  The  judg- 
ment of  the  court  below,  in  favor  of  the  plaintiff  and  against  the 
company,  was  reversed.  The  decision  was  rendered  in  the  Supreme 
Court  of  Ohio. 

The  case  of  The  Great  Western  Ins.  Go.  vs.  Thwing,  decided  in  the 
United  States  Supreme  Court,  on  error  from  the  United  States  Cir- 
cuit Court  for  the  District  of  Massachusetts,  arose  upon  a  marine 
policy,  containing  a  warranty  not  to  load  the  ship  more  than  hei 
registered  tonnage.  On  the  voyage,  238  tons  of  cannel  coal  were 
used  for  dunnage  of  the  ship  ;  for  this  a  bill  of  lading  was  signed  ;  it 
was  placed  upon  the  freight  list,  and  freight  was  collected.  Consid- 
ing  the  coal  as  cargo,  there  was  an  excess  of  23  tons  over  the  regis- 
tered tonnage  of  the  ship.  The  court,  dissenting  from  the  decision 
of  the  Supreme  Court  of  Massachusetts,  in  a  case  between  the  same 
parties  and  under  the  same  policy,  103  Mass.,  401,  held  that  although 
articles  used  simply  as  dunnage  are  not  to  be  regarded  as  loading  ; 
articles  for  which  freight  is  paid  are  merchandise,  and  that  merchan- 
dise, when  used  as  dunnage,  is  to  be  regarded  as  cargo  and  a  part  of 
the  ship's  lading.  The  court  reversed  tiie  judgment  of  the  Circuit 
Court,  which  was  in  favor  of  the  plaintiff  and  against  the  company. 

In  Van  Valkenberg  vs.  The  Lenox  Fire  Ins.  Go.^  the  Commission  of 
Appeals  of  New  York  held  that,  under  a  provision  in  the  policy  thai 
the  insurance  might  be  "  at  any  time  terminated  at  the  option  of  the 
company  on  giving  notice  to  that  effect,"  and  refunding  a  ratable 
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tie  premitim  ;  the  company  was  required  to  give  notice 
jice  was  then  and  there,  and  by  the  notice,  terminated, 

would  be  terminated  at  some  future  time  ;  and  that 
B  of  paying  the  return  premium,  in  order  to  terminate 
the  ooinpany  was  bound  to  seek  the  insured  and  ten- 
nount,  and  that  the  company  must  be  certain  that  a 
int  was  paid.  The  company  gave  notice  in  NoTember 
ancel  the  policy,  but  would  allow  the  insured  till  the 
>er  to  secure  other  insurance.     On  that  day  the  policy 

n  the  books  of  the  company.    On  the  30th  of  Decem-  _ 

Dy  paid  over  the  return  premium  and  took  a  cancella-  ^^*^^*^ 

om  the  agent  of  the  insured.    The  property  insured 

on  the  25th  of  the  same  month,  which  fact  was  un- 
the  company  and  the  agent  of  the  insured  at  the  time 
nium  was  paid  and  the  receipt  giyen.  The  court  de- 
I  company  was  liable  under  the  policy  for  the  loss, 
idgment  of  the  court  below. 
:  Alexandre  et  at.  vs.  The  Sun  Mutual  Ins.  Co.,  arose 

policy.  The  question  arose  upon  the  construction  of 
laboring  clause  in  the  policy,  and  the  effect  of  the  as- 
lerwriter  in  regard  to  the  making  of  repairs  upon  the 
rt  held  that  the  company  was  liable,  under  the  clause 
or  a  ratable  proportion  of  general  average  expenses,  in 
tting  of  the  vessel  into  port  after  the  damages  were  sus- 
it  over  and  above  the  sum  of  insurance  mentioned  in 
Lt  that  the  company  was  only  liable  for  temporary  and  ^ 

the  extent  of  the  sum  mentioned,  and  that  expenses 

urd  of  a  ship  cannot  properly  be  said  to  be  those  by  * 

it  in  a  condition  of  seaworthiness.     The  decision  was  •■mi^ 

3  Commission  of  Appeals  of  New  York.  ^**' 

Pricey  et  al.  w.  The  Phoenix  Mutual  lAfe  Ins,  Co.,  was 
Supreme  Court  of  Minnesota.  The  assured  answered 
^stions  in  the  application,  that  his  health  was  good  ; 
b  addicted  to  the  habitual  use  of  spirituous  liquors  ; 
ver  had  rheumatism  ;  that  during  the  last  seven  years 

any  severe  sickness  or  disease,  and  that  he  had  no 
n.  The  company  refused  to  pay  the  amount  of  the  in- 
b  ground  that  these  answers  were  untrue.  Judge 
ig  the  opinion  of  the  court,  draws  the  distinction  be- 
tations  and  warranties,  and  held  that,  in  this  case,  the 
answers  were  not  warranties  but  representations,  but 
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that  as  representations  they  were  material  There  was  evidenoe  tbi 
the  assured,  prior  to  the  application,  had  had  sub-acute  rheumatisi] 
and  on  trial  a  physician  was  asked  whether  sub-acute  rheumatis] 
had  any  effect  to  shorten  life,  and  he  was  permitted  to  answer,  a^aini 
the  defendant's  objection.  The  court  held  that  it  was  error  to  n 
ceive  the  question,  as  the  jury  might  have  found  their  verdict  for  tfa 
plaintiffs  on  the  ground,  if  they  found  that  sub-acute  rheumatism  ws 
rheumatism  in  the  meaning  of  the  question,  that  they  had  a  rigiht  t 
inquire  whether  the  representation  made  in  regard  to  it  was  materia 
The  court  held,  also,  that  the  person  who  usually  attended  and  wa 
consulted  by  the  wife  and  children  of  the  assured  as  a  physiciai 
would  be  his  family  physician  in  the  meaning  of  the  question  in  th 
application,  although  he  did  not  actually  attend  on,  and  was  not  oon 
suited  as  a  physician  by  the  assured  himseli  On  this  point  Judg< 
McMillan  gives  a  dissenting  opinion.  A  new  trial  was  awarded.  Th* 
verdict  in  the  court  below  was  for  the  plaintiffs  and  against  the  com 
pany.  A  part  only  of  the  opinion  in  this  case  is  given  in  this  num 
ber.    The  remainder  will  appear  next  month. 


'^♦» 


PUBUBHBBS    NOTX. 

Pages  229  to  240  inoluaiye,  contained  cnrrent  news  matters  having  no  bear 
ing  on  insurance  litigation.  They  are  omitted  in  this  reprint  as  of  no  valw 
in  a  law  volume.    This  note  is  in  explanation  of  the  hiatns  in  the  paging. 
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ived  transcripts  of  de- 
jwing  cases  : 
Metropolitan  Ins.  Co. 
of  Appeals  of  N.  Y. 
he  Belief  Fire  Ins.  Co. 
'.  S.  Supreme  Court, 
iwnship    Ys.   Slanlove, 
era  and  Merchants  Ins. 

preme  Court  of  Ind. 
[!o.  vs.  Leeds, 
preme  Court  of  lud, 
udianapolis  Ins.  Co. 
preme  Court  of  Ind. 
ife  Ins.  Co.  vs.  Henry 

me  Court  of  Kansas, 
vs.  The  Republic  Fire 

Conrt  of  Wisconsin. 

r  obligation  to  Messrs. 
idiih  of  Indianapolis, 
lant  in  the  case  of  the 
IS.  Co.  vs.  Hazzard,  for 
\  transcript  of  the  ae- 
e. 

journalists  compels  us 
ew  the  pretensions  of 
rations  seeking  public 
ivor.  The  Washington 
Jompany  ever  has  been 

ts  give  an  assumnce  of 
holders  of  its  policies, 
comment  is  uttered  in 
^ment 

unquestioned  ;  no  im- 
liscredit  of  its  manage- 
dhid  for  official  examin- 
Lshington  ranks  among 
st  of  our  best  corpora- 

i-mation  of  our  readers 
LCe,  we  call  their  atten- 


tion to  the  Annual  Report  of  the  com- 
pany on  another  page, 

— Paul  H.  Bierman  has  been  appoint- 
ed General  Agent  of  the  Washington 
Life  Ins.  Co.  at  St  Louis,  in  place  of  T. 
D.  Kimball,  Esq.,  resigned.  Our  ac- 
quaintance with  Mr.  Bierman  dates  back 
nearly  t\vo  yearn,  during  which  time  he 
has  been  actively  engaged  in  the  insur- 
ance business.  We  are  glad  the  com- 
pany have  been  successful  in  securing  • 
so  good  a  man  for  the  position.  The 
patrons  of  the  company  can  feel  confi- 
dent that  any  business  intrusted  to  his 
care  will  be  promptly  attended  to. 

— Mr.  J.  B.  Hall,  fonnerly  secretary 
of  the  Aurora  Fire  Ins.  Co. ,  has  been 
elected  vice-president  of  the  Home,  ol 
Columbus. 

— We  are  under  obligations  to  Hon. 
W.  C.  Webb,  Superintendent  of  the 
Insunvnce  Department  of  Kansas,  for  a 
copy  of  his  Report  for  1872. 

—Hon.  David  Dudley  Field  will  ac- 
cept our  thanks  for  a  copy  of  the  **  Out- 
lines of  an  Intei-national  Code,  Book 
Second." 

— The  latest  development  in  the  Win- 
ston-English affair  discloses  the  former 
suffering  with  a  reputation  damaged,  at 
a  self  estimate,  to  the  extent  of  $160,- 
000,  and  the  latter  a  guest  of  the  Lud- 
low-street  Jail.  The  occasion  of  this 
hospitality  and  suffering  is  some  twenty- 
three  articles  in  the  Insurance  Tbnes^ 
during  the  last  sis  months,  exceedingly 
well  calculated,  if  believed,  to  convey 
the  impression  to  an  innocent  reader  ol 
a  remarkable  capacity  in  Mr.  Winston 
for  80  managing  the  matters  of  the  Mu- 
tual Life  as  to  secure  a  most  desirable 
finauciid  result  for  himself  and  friends. 
But  Mr.  Winston  doesn't  believe  them, 
and  he  doesn't  think  innocent  readers 
should  believe  them;  i  i  iiict.  he  doesn't 
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think  Mr.  EDgluth  himnelf  belieyes 
them.  Mr.  English  says  he  do6B,  how* 
ever,  bat  would  like,  before  attempting 
to  prove  it,  to  catechine  Mr.  WinHton  a 
bit  Accordingly  the  latter  gentleman 
has  been  ordered  to  appear  and  be  ex- 
amined, touching  all  aorta  of  things, 
public  and  private,  personal  and  official, 
recent  and  of  by-gone  years.  The 
situation  would  seem  to  be  English  still 
on  the  attack  and  Winston  on  the  de- 
fensive. On  general  grounds  the  attack 
is  always  the  easier,  and  doubly  so  in 
this  case,  as  the  attacking  party  has  but 
little  to  lose,  and  the  defending  much  to 
save. 

— Ex-Qovemor  EngUsh  of  Connecti- 
cut has  given  $10,000.00  to  the  Yale 
College  law  school,  as  a  permanent  fund 
for  the  maintenance  of  the  library.  This 
nam  is  given  with  the  understanding 
that  a  sufficient  amount,  in  addition, 
Bhall  be  raised  to  complete  the  court  re- 
ports to  date.  This  will  require  about 
$16,000.00,half  of  which  has  been  raised 
in  New  Haven.  The  remainder  will  be 
contributed  by  the  alumni  and  friends 
of  the  college  elsewhere. 

'Judge  Downey  in  his  opinion  in 
the  case  of  Mutual  Benefit  Life  Ins. 
Co.  vs.  Miller,  reported  in  the  last 
number,  when  alluding  to  the  law 
that  the  statements  in  an  application  for 
life  insurance  are  warmnties,  upon  the 
truth  of  which  the  contract  with  the 
company  depends,  no  matter  whether  a 
misstatement  be  unintentional  or  not, 
remarks  that  a  person  effecting  an  insu- 
rance upon  his  life  cannot  be  too  cau- 
tious in  ascertaining  the  real  facts  al- 
leged in  his  dechuation  of  application. 

— An  association  of  marine  underwri- 
ters has  been  formed  at  Bombay,  in 
British  India,  composed  of  twenty-six 
marine  insurance  companies,  having  for 
its  objects  the  searching  out  and  preven- 
tion of  frauds  on  underwriters,  and  the 


prosecution  of  the  guilty  parties  ; 
supervision  of  wrecks  and  aflfording 
vice  and  assistance  to  the  commikiK 
of  wrecked  vessels  ;  for  the  establ 
ment  of  a  uniform  use  and  praetic< 
insurance  matters ;  forprovidixk^  a  g< 
library  for  the  use  and  referenoe  of 
members ;  for  corresponding  and  i 
ing  in  concert  with  associatioiiB  of  i 
derwriters  in  other  parts. 

—The  North  Missouri  Insurance  C^ 
v^auy  presents,  through  the  colnnms 
the  Joumaij  a  financial  exhibit  which 
may  well  be  proud  ol  Officered  a 
managed  by  men  second  to  none 
financial  ability,  it  has  increased  its  ; 
sets  from  $94,000  in  1868,  to  $740,C 
in  1872.  Of  this  great  addition,  $9tf$,0 
accrued  January  Ist  to  July  1st,  IS'* 
Nothing  Airther  need  be  said,  unless 
be  that  D.  McLeod,  Esq.,  is  manager 
its  St.  Louis  office,  where  a  large  sha 
of  its  business  is  done.— S^.  Ixmis  Jou 

— The  emotional  insanity  plea  hi 
spread  to  the  Indians.*  One  of  then 
the  other  day,  when  arrested  for  killixi 
and  scalping  some  white  men,  bein 
asked  to  account  for  the  eccefitricit^ 
said,  **Me  heap  crazy.  Me  too  muc 
crazy." 

— Since  the  year  1826  not  a  smgl 
first-class  occupied  dwelling-house  i 
Boston  has  been  burnt  to  the  ground 
This  was  asserted  in  the  Madsachusett 
House  of  Bepresentatives,  the  other  day 
on  the  authority  of  a  leading  insurant 
official. 

— The  court  house  at  Quebec  was  de 
stroyed  by  fire  on  the  3rd  ult  All  tht 
records  of  the  Province  since  its  found 
ation,  together  with  title  deeds  anc 
other  important  legal  documents,  wen 
destroyed. 

>- Joaquin  Miller,  the  **poet  of  the 
Sierras,"  was  once  a  county  judge  is 
Oregon. 
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'rom  certified  transcripts  in  our  possession. 


APPLICATION. 

— Materiality  of  Statements  in — Application  and 
dencCy  Statements  of  Officers, — On  the  trial,  in  a 
icy  of  life  insumnce,  the  deposition  of  the  presi- 
apany  was  oflEered  in  evidence,  in  which  he  stated 
'  was  issued  by  the  officers  of  the  company,  un- 
that  the  statements  in  the  application  were  true, 
3uld  not  liave  been  issued  had  they  known  that 
latements  were  untrue.  Ileld^  that  "  where  the 
a  writing,  the  law  determines  what  is  and  what  is 
determination  which  applies  to  all  similar  con- 


few  England  Mut.  Ins.  Co.,  98  Mass.,  403;  Miller  vs.  Mut 
Co.,  31  Iowa,  233.* 

,  p.  25. 
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Held,  also,  that  ^'  the  contract  is  based  upon  the  applicat 
The  law  presumes  this  and  determines  the  nature  and  exten 
the  relation,"  and  that  the  question  aj9  to  how  far  false  si 
ments,  if  any  there  were  in  the  application,  affect  the  validitj 
the  contract,  is  a  question  of  law  for  the  court,  and  not  on 
be  settled  by  the  opinion  or  judgment  of  either  party.  The 
timony  was  immaterial,  and  properly  rejected  by  the  co 
JTeldy  also,  that  "  each  insurance  company  may  determine  for 
self  upon  what  conditions  it  will  make  its  contracts.  It  may 
any  trivial,  unimportant  matter  into  an  essential  prerequisite  t 
condition  of  the  contract,  and  no  person  can  make  any  legal  c< 
plaint  because  it  insists  upon  such  condition,  and  any  legitim 
testimony  which  shows  that  it  made  such  immaterial  mattei 
condition  of  or  material  to  its  contracts,  may  be  given  in  e 
dence." 

Valton  vs.  The  Natibnal  Fund  Ins.  Co.,  20  N.  Y.,  82. 

But  if  a  party  would  make  anything  material,  other  than  w] 
the  law  says  is  material,  it  must  be  made  known  to  the  oti 
party  prior  to  the  contract.  The  statements  of  the  president 
the  company  as  to  what  he  considered  material,  and  what 
would  have  done  had  he  known  certain  things,  were  properly  ; 
jeeted,  as  such  judgment  and  determination  were  not  commu 
cated  to  the  other  party. 

TAe  Washington  L\fe  Ins,  Co,  vs»  Edneff.* 
Bep'd  JoutT  p.  888.  Kis.  S.  C 

CONSTRUCTION. 

§  52.  Life. — Truthfulness  of  Statements  in  Application.- 
In  the  application,  under  the  head  "  instructions  in  filling  i 
the  application,"  was  the  following :  "  First.  Answer  each  < 
the  questions  on  the  first  page  to  the  best  of  your  knowledj 
and  belief,  briefly  but  explicitly,"  and  at  the  close  of  the  que 
tions  and  answers  of  the  applicant,  and  just  before  her  signatur 
was  the  following :  "  It  is  hereby  declared  that  the  above  a 
fair  and  true  answers  to  the  foregoing  questions,  and  it 

*  Decision  reed^rp^  ^imuary  14th,  1878. 
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uid   agreed  by   the  undersigned  that  the  above 

.  form  the  basis  of  the  contract  for  insurance,  and 

illfully  untrue  or  fraudulent  answers,  any  sup- 

B  in  regard  to  the  party's  health,  or  neglect  to  pay 

a  or  before  the  day  it  becomes  due,  will  render 

and  void,  and  forfeit  all  payments  made  thereon." 

;,  "  if  the  application  propounds  certain  questions, 

I  what  manner  they  must  be  answered,  it  is  enough 

nswered  in  that  manner,  and  when  the  policy  is  ^^ 

statements  and  declarations  of  the  application,  it  ^C^^^ 

hem  made  in  the  manner  and  under  the  rules  kid 

company  in  the  application."      Held^  also,  that 

licy  for  its  validity  requires  truthfulness  in  the 

the  application,  it  is  enough  if  they  are  true  ac- 

degree  and  conditions  of  the  truthfulness  required  '*t^ 

ion.   This  is  all  the  parties  meant  when  they  spoke  • 

in  the  policy."  ^^ 

I  Life  Ins.  Co.  vs.  Haney. 

— §  51.  "** 

• — Of  Policy — ^'  Mcplosion^'* — Explosion  amd  *^ 

npany,  by  its  policy,  insured  against  loss  or  dam-  '      »•  . 

:ock  or  merchandise,  described  as  consisting  prin- 

rs,  fixtures,  took,  and  oflSce  furniture,  contained  in  v. 

pied  as  a  liquor  store,  "  with  privilege  of  rectify-  - 

icturing  fine  spirits  by  steam  not  generated  in  the 

le  policy  contained  the  following  provision  :  "This  •« 

liable  for  loss  or  damage  by  lightning  or  tornado,  •* 

y  mentioned  or  insured  against ;  but  will  be  re- 
►ss  or  damage  to  property  consumed  by  fire  occa- 
aing.  Nor  will  thk  company  be  responsible  for 
lage  to  property  consumed  by  fire  happening  by 
xxiasioned  by  any  invasion,  insui^ection,  riot  or 
1,  or  of  any  military  or  usurped  power,  nor  where 
isioned  or  superinduced  by  fraud,  dishonesty,  or 
ct  of  the  insured,  nor  for  any  loss  or  damage  oc- 
•  resulting  from  any  explosion  whatever,  whether 
K)wder,  camphene,  coal  oil,  gas,  nitro-glycerine,  or 
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2J1J  explosive  article  or  Bubstanoe,  unless  expressly  insi 
against,  and  special  premium  paid  therefor."  At  the  timi 
taking  out  the  policy,  and  until  the  fire,  the  insured  were  engs 
in  rectifying  whisky,  in  the  building  mentioned  in  the  policy, 
the  process  of  rectifying,  the  raw  spirit  was  conveyed  by  p: 
to  the  stills  where  it  was  converted  into  vapor  by  steam  pi 
passing  through  them,  and  from  thence  the  vapor  was  condnc 
to  a  condenser.  On  the  occasion  of  the  fire,  a  valve  in  one 
the  stills  was  left  open,  and  the  vapor  escaping  into  the  build 
mingled  with  the  atmosphere,  forming  an  explosive  mixture  wl 
came  in  contact  with  burning  gas  jets,  and  a  sudden  and  viol 
combustion  occurred,  accompanied  by  a  report  and  a  gush  of  fla 
which  was  driven  through  the  door  of  the  still-room.  Immc 
ately  after  this  the  building  was  discovered  to  be  on  fire  throuj 
out  its  several  stories.  Ilddy  that  "  an  explosion  may  be 
scribed  generally  as  a  sudden  and  rapid  combustion,  causing  v 
lent  expansion  of  the  air,  and  accompanied  by  a  report.  But  i 
rapidity  of  the  combustion,  the  violence  of  the  expansion,  and  t 
vehemence  of  the  report,  vary  in  intensity  as  often  as  the  occi 
rences  multiply.  Hence,  an  explosion  is  an  idea  of  degrees,  a 
the  true  meaning  of  the  word,  in  each  particular  case,  must 
settled,  not  by  any  fixed  standard,  or  accurate  measurement,  I 
by  the  common  experience  and  notions  of  men  in  m; 
ters  of  that  sort.  In  this  case,  although  the  building  was  i 
rent  asunder,  or  the  property  therein  broken  to  pieces,  the 
was  a  sudden  flash  of  flame,  a  rush  of  air,  and  a  report  like  t 
*  crack  of  a  gun,'  which  certainly  brings  the  occurrence  witl 
the  common  meaning  M  the  word  as  used  in  many  instano 
Reld^  also,  that  the  fixe,  by  which  the  building  and  stock  of  m< 
chandise  insured  were  consumed,  was  occasioned  by,  and  result 
from,  an  explosion  of  spirit  vapor  mixed  with  atmosphere,  ai 
that  the  explosion  was  caused  by  the  mixture  coming  in  conta 
with  the  burning  gas  jet ;  and  that  the  explosion  was  not  cau» 
by  a  fire  within  the  meaning  of  the  policy.  Hdd^  also,  that  tl 
terms  of  this  policy  must  be  taken  in  their  ordinary  sense  ;  ai 
we  are  satisfied  that  the  proofs  show  according  to  the  ordina 
sense  and  understanding  of  men  in  reference  to  such  mattei 
that  the   explosion  occasioned    the    fire  which  destroyed  tl 
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red  ;  or,  in  other  words,  that  the  loss  resulted 
Dfiion  within  the  true  intent  and  meaning  of  this 

\f6y  F.  and  M.  Ins,  Co.  w.  FooU  et  dl* 

BO.  Ohio,  S.  C. 

— Of  Policy — JScplosion  cmd  JFtre. — The  company 
Bt  loss  or  damage  by  fire  a  stock  of  merchandise 

building  occupied  as  a  liquor  store,  with  the  privi- 

ing  and  manufacturing  fine  spirits  by  steam.     The  C12^5*^ 

dd  the  following  provision  :  "  This  company  is  not 
or  damage  by  lightning  or  tornado,  unless  express- 
[)r  insured  against ;  but  will  be  responsible  for  loss 

property  consumed  by  fire  occasioned  by  light-  ~ 

rill  this  company  be  responsible  for  any  loss  or  j^  * 

•operty  consumed  by  fire,  happening  by  reason  of, 

by,  any  invasion,  insurrection,  riot,  or  civil  com-  I 

any  military  or  usurped  power,  nor  where  the 
oned  or  superinduced  by  fraud,  dishonesty,  or 
[uct  of  the  insured,  nor  for  any  loss  or  damage  **  ' 

or  resulting  from  any  explosion  whatever,  whether  • 

>owder,  camphene,  coal  oil,  gas,  nitro-glycerine,  or  *^ 

article  or    substance,  unless  expressly    insured  '      »- 

special  premium  paid  therefor."     In   the  process 

the  raw   spirit  was  conveyed  by  pipes    to    the  v, 

t  was  converted  into  vapor  by  steam  pipes  pass- 
ihem,  and  from  thence  the  vapor  was  conducted 

.     On  the  occasion  of  the  fire,  a  valve  in  one  of  — 

left  open,  and  the  vapor  escaping  mingled  with  "* 

•e,  and  coming  in  contact  with  burning  gas  jets, 
followed,  and  the  building  was  set  on  fire  and 
destroyed.  Jldd^  that  the  terms  of  the  clause 
[amage  occasioned  by,  or  resulting  from  any  ex- 
rer,"  are  comprehensive  enough  to  include  both 
loss — ^whether  loss  by  the  explosive  force,  or  loss 
3d  combustion. 

sstemlns.  Co.,  Law  Reports,  1868;  3  Exchequer,  71. 


Mi  September  Term,  187S. 
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Hdd^  also,  that  "  we  can  find  no  good  reason  for  donbting  t 
loss  and  damage  by  fire,  resulting  from  an  explosion*  was 
tended  to  be  exempted  by  this  condition  from  the  general  risk 
the  policy,  and  are  of  opinion,  therefore,  that  this  clanse  prope 
construed  should  read, '  nor  any  loss  or  damage  by  fire  occasioi 
by  or  resulting  from  any  explosion  whatever,'  and  that  no  1 
or  damage  occasioned  by  an  explosion  of  any  of  these  substan* 
named  was  expressly  insured  against,  nor  was  any  special  p 
mium  paid  for  any  such  special  risk."  Ileldy  also,  that  "  the  epi 
vapor,  having  escaped  from  its  confinement  and  passed  into  t 
still-room,  where  it  became  mixed  with  atmosphere  so  as  to  f o: 
an  explosive  substance,  under  circumstances  that  precluded 
possibility  of  reclaiming  and  utilizing  it,  was  no  longer  a  part 
the  stock  of  merchandise  insured,  and  was  not  under  the  prot< 
tion  of  the  policy." 

The  United  lAfe^  F.  and  M.  Ins.  Go.  vs.  Foots  et  <d. 

-IS 

§  55.  ^iB.^.— Of  Policy— '^  Fireworka^^— Hazardous. — T 
policy,  issued  upon  a  stock  of  fireworks,  ordnance  stores,  ai 
other  merchandise,  hazardous  and  extra  hazardous,  provid( 
that  if  the  premises  should  be  used  for  the  purpose  of  carryii 
on  therein  any  trade  or  occupation,  or  for  storing  or  keepir 
therein  any  articles,  goods,  or  merchandise,  denominated  hazar 
ous,  extra  hazardous,  or  specially  hazardous,  in  the  second  cla 
of  the  classes  of  hazards  annexed  to  the  policy,  the  policy  shou 
be  void  so  long  at  the  same  should  be  so  used.  The  policy  al 
provided  that  whenever  gunpowder,  or  any  other  article  subje 
to  legal  restrictions,  should  be  kept  in  quantities  greater  than  i 
lowed  by  law,  or  in  a  manner  different  from  that  prescribed  1 
law,  the  policy  should  be  void.  In  the  second  class  of  hazan 
annexed  to  the  policy,  under  the  head  of  hazardous,  was  "  Fir 
crackers  in  packages,"  and  under  the  head  of  extra  hazardoi 
"Matches — stocks  of,  on  sale."  No  articles  denominated  sp 
cially  hazardous  were  mentioned  in  the  second  class,  but  in  tl 
third  class  of  hazards  annexed  to  the  policy  were  articles  denoi 
inated  specially  hazardous,  among  which  were  "  Fireworks 
An  ordinance  of  the  Common  Council  of  the  city,  in  force  at  tl 
time  the  policy  was  issued,  provided  that  no  person  should  ther 
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ay  fireworks  of  any  kind  or  descriptioDj  other  than 
-ackers,  within  the  Hmits  of  that  city,  except  as  in 

provided."  The  ordinance  further  provided  that 
excepting  colored  pots,  and  lance  wheels,  and  other 
iant-colored  fires,  not  exceeding  in  value  $1,000,00, 
:  for  retailing  within  the  fire  limits  from  the  10th 
to  the  10th  day  of  July  of  each  year,  and  no  longer 
mission/'  About  a  week  before  the  fire  occurred, 
1  order  to  fill  an  order  from  a  customer,  purchased 
signal  lights,  such  as  were  in  the  ordinance  called 
lliant-colored  fires,"  and  a  few  remained  on  hand, 
ng  the  insured  goods  when  the  fire  occurred.  The 
ed  to  prove  that  such  goods  were  constantly  kept 
nd  that  the  risk  of  the  fire  was  not  only  greatly  in- 
>y,  but  that  it  was  originated  by  these  signal  lights, 
•red  on  the  26th  day  of  August,  and  the  property 
)tally  destroyed.  On  the  trial  in  the  court  below, 
"used  to  dismiss  the  plaintifPs  complaint,  and  re- 
dt  to  the  jury  the  question,  whether  or  not,  by  keejv 
ds,  the  risk  was  increased,  and  directed  a  verdict 
iff.     Hdd^  that  "  we  are  not  to  presume  that  the 

insure  the  plaintiff  against  loss  was  intended  to 
jle  so  specially  hazardous  tliat  he  had  no  right  to 
lat  fireworks,  in  the  sense  in  wliich  the  term  was 
rence  to  such  fireworks  as  were  in  the  prohibition 
aight  by  permission  be  kept  for  retailing."  Ileld^ 
pon  the  whole  case,  the  defendant  was  not  entitled 
le  wajB  entitled  to  have  the  question,  whether  the 
ucreased  by  keeping  the  signal  lights,  submitted  to 


Fmmanh  Fund  Ins,  Co.* 
96. 
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EVIDENCE. 

— Deelaratimis  of  the  Assured — AppUeatian. — The 
led  a  policy  for   the  benefit  of  the  plaintiff,  upon 

ired  Jaouaiy  Term,  1873. 
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the  life  of  his  wife.  It  was  claimed  that  answers  made 
her,  in  the  application,  in  regard  to  her  health,  and  that  of 
father's  family,  were  untrue.  Held^  that  the  declarations  o 
party  whose  life  is  insured  for  the  benefit  of  another,  rru 
long  after  the  application  and  the  contract,  cannot  be  received 
evidence  against  the  assured  to  impeach  the  truthfulness  of  1 
application. 

Rawls  vs.  The  American  Life  Ins.  Co.,  36  Barb.,  357;  Rawls  ts.  1 
American  Life  Ins.  Co.,  27  N.  T.,  282;  The  Fraternal  Mut.  Life  Ins.  < 
V8.  Applegate,  7  Ohio  St.,  292. 

The  Waahington  Life  Ins.  Co,  vs.  Hcmey. 

-§5 

POLICY. 

§  67.  Life. — ConsPmcUon  of—Statemefrds  in  Application.- 
The  policy  contained  the  following  provisions :  "  This  policy 
issued  and  accepted  by  the  assured  upon  the  following  expre 
conditions  and  agreements  ;  *  *  *  or  if  any  of  the  statements  ( 
declarations  made  in  the  application  for  this  policy,  upon  tl 
faith  of  which  this  pohcy  is  issued,  shall  be  found  in  any  respe 
untrue,  *  *  *  then,  in  every  such  case,  the  said  company  sha 
not  be  liable  for  the  payment  of  the  sum  insured  or  any  pa 
thereof,  and  this  policy  shall  be  null  and  void."  Rdd^  that  "  v 
do  not  understand  the  clause,  '  upon  the  faith  of  which  this  polic 
is  issued,'  as  Umiting  this  condition  to  a  portion  of  the  applic 
tion  or  any  particular  statements  therein.  It  does  not  mean  1 
imply  that  there  are  certain  statements  which  must  be  true  b 
cause  the  policy  is  based  upon  them,  while  others  are  immateria 
It  means  that  the  policy  is  issued  upon  the  faith  of  the  whol 
application,  with  all  its  statements  and  declarations,  and  that  : 
any  of  them  are  untrue  the  policy  is  avoided." 

The  Washington  lAfe  Ins.  Co.  vs.  Haney. 

-161. 

§58.  Fire. — ConstrtcctioTir^Meccsure  (f  Liability. — ^Thecon 
pany  issued  a  policy  upon  a  quantity  of  high-wines,  which  war 
destroyed  by  fire  while  on  deposit  in  the  distillery  warehone 
and  before  the  United  States  tax  of  fifty  cents  per  gallon  ba 
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any  order  from  the  government  for  the  withdrawal 
had  been  given.  The  high-winee,  without  the  pay- 
government  tax,  were  worth  forty-nine  cents  per 
time  they  were  destroyed.  Ileld^  that  the  tax  of 
r  gallon  was  added  as  a  burden  upon  the  consumer, 
the  distiller,  and  that  though  a  lien  for  the  tax  ex- 
ligh- wines  from  the  time  of  distillation,  for  the  pre- 
raud,  the  personal  liability  of  the  insured  is  only 
I,  or  breach  of  the  condition  of  the  bond,  and  that 

liability  of  the  insurance  company  was  only  for  the  CT^^fOf^ 

spirits  at  forty  cents  per  gallon.  "        '^j 

Ins,  Co.  of  New  York  m.  FarreU,*  ^- 

lOB.  III.  a  O.  ^mg^^^^ 

B. — Termmation  of— Notice. — ^The  policy  contained  :^  — <» 

y  provision:  "The  insurance  may  also  be  at  any 

ted  at  the  option  of  the  company,  on  giving  notice  » 

and  refunding  a  ratable  proportion  of  the  premium 
)ired  term  of  the  policy."    In  the  latter  part  of  No- 

ompany  gave  notice  to  the  plaintiff  that  they  would  Z*   . ' 

licy  and  return  him  the  unearned  premium  j?ro  rata  • 

pired  time,  but  would  allow  him  until  the  6th  of 

place  the  insurance   elsewhere.     On  the  6th  of  '     »• 

e  policy  was  cancelled  on  the  books  of  the  compa- 
neamed  premium  calculated,  amounting  to  $24.46, 
bject  to  the  call  of  the  plaintiff.    On  the  30th  of 
e  plaintiff's  agent  called  at  the  office  of  the  com 
rived  the  money  and  signed  a  cancellation  receipt. 

insured  was  destroyed  by  fire  on  the  25th  of  De- 
he  fact  was  unknown  to  the  company  and  to  the 
int  when  the  transaction  of  December  30th  took 
,  that  the  conditions  for  terminating  the  insurance 
plied  with  by  the  company ;  that  by  those  condi- 
pany  was  required  to  give  notice  "  that  the  insur- 
L  and  there,  and  by  the  notice,  terminated ;  not  that 
terminated  at  some  future  time."     Rdd^  also,  that 

the  25th  of  December  "  the  contingency  on  which 


d  Jantutry  8Snd,  1878. 
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th0  liability  was  made  to  depend  had  occurred,  and  the  compai 
was  an  absolute  debtor  to  the  plaintiff  for  the  amount  of  the  i 
Buranee.  The  negotiations  after  this  time  could  not  relieve  tl 
company  of  its  liability.  The  receipt  by  the  plaintiff  in  perse 
of  $24.46  in  discharge  of  an  indebtedness  of  $1,600.00,  wou] 
not  accomplish  that  result  unless  accompanied  by  a  technical  r 
lease  under  seal." 

Van  VaXkenberg  vs.  The  Lenox  Fire  Ins.  Co* 

Rep'd  Jour'l  p.  906.  N.  T.  Com.  A. 

« 

§  60.  Life. — Assignment  of— Insurable  Interest —  Wagi 
PoUcy. — The  company  issued  a  policy  upon  the  life  of  the  a 
Buredy  who  paid  the  first  annual  premium  and  afterwards  sold  an 
assigned  the  poHcy  to  the  appellee,  who  was  not  his  creditor,  an 
who  had  no  insurable  interest  in  his  life.  The  assignment  wi 
assented  to  by  the  secretary  of  the  company,  subject  to  the  coi 
ditions  of  the  policy.  The  appellee  paid  the  second  annuf 
premium,  and  the  assured  died  after  the  payment  of  the  premi 
um.  Hdd^  that  ^^  an  assignment  of  a  policy  of  life  assurance  t 
one  having  no  interest  in  the  life  of  the  assured,  where  the  at 
signment  is  a  cover  for  a  speculating  risk,  is  void  as  contrary  i 
the  general  policy  of  the  law  respecting  insurance." 

Stevens  vs.  Warren,  101  Mass.,  564. 

Held^  also,  that  the  purchase  of  the  policy  by  the  appellee  wa 
essentially  a  wager  upon  the  life  of  the  assured ;  that  the  la^ 
will  not  uphold  such  purchases,  and  that  the  appellee  acquire< 
no  right  to  the  policy  or  to  the  sum  secured  thereby. 
The  FrankUn  Idfe  Ins.  Co.  «f  Hazsard.  f 
ItopM  Journ  p.  180.  IND.  a  C. 

PRACTICE. 

§  61.  Life. — InstrucUons. — The  record  failed  to  show  tha 
all  the  instructions  asked  on  trial  in  the  court  below,  or  all  bear 
ing  upon  the  particular  points  embraced  in  those  refused,  wen 

*  Decision  rendered  January  Term,  1873. 
t  Dedtion  rendered  January  14th,  1878. 
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leld^  that  it  was  impossible  for  the  court  to  say 
'  error  in  refusing  to  give  the  instructions  refused, 
have  been  already  given,  and  those  given  may 
lompanied  and  qualified  by  others,  so  as  really  to 
w  exactly  as  the  plaintiff  in  error  insists  it  should 


7happl6,  10  Kansas. 

on  lAfe  Ins.  Co.  va.  Eaney. 


-«51. 


I. — Admission  of  Emdetice, — On  the  trial  in  a  suit 
)?",  the  application  was  set  out  in  full  in  the  answer, 
ion  was  not  denied  under  oath.  The  court  ordered 
application  to  be  stricken  out  of  a  deposition  intro- 
rt  of  the  defendant's  evidence.  Ileldy  that  "  as  the 
is  set  out  in  the  answer,  and  not  denied  under  oath, 
was  admitted,  and  to  offer  the  original  would  have 
^e  in  the  testimony." 
^<on  Life  In$.   Go.  vs.  Haney, 

-§51. 

PREMIUM. 

s. — Befunding  Premium — Ter^mination  of  Poli- 
cy contained  the  following  provision  :     "  The  insur- 

be  at  any  time  terminated  at  the  option  of  the  com- 
ing notice  to  that  effect,  and  refunding  a  ratable 

the  premium  for  the  unexpired  term  of  the  policy." 
e  company,  in  order  to  terminate  the  insurance,  was 
'  the  insured  a  ratable  proportion  of  the  premium, 
his  purpose  the  company  was  bound  to  seek  the  in- 
der  to  him  the  amount.  Reld^  also,  that  it  was  the 
-he  company  in  making  the  ]^ayraent  to  be  certain 
vas  paid. 
srg  V8,   The  Lenox  Fire  Ins,   Co, 

-%  5a. 

TAXATION. 

. — ExempUon  from — Constitutionality  of  Statute. 
ors  of  St  Louis  County  assessed  for  the  year  1870 
nd,  and  bonds  and  notes  of  the  value  of  $204,000.00 


^^oogle 
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belonging  to  the  appellant,  a  inntual  life  insurance  company  c 
ganized  under  the  laws  of  the  State,  and  having  no  capital  stoc 
The  statute  provided  that  life  insurance  companies  organized  u 
der  the  laws  of  the  State  should  pay  certain  fees  to  go  to  ti 
support  of  the  insurance  department,  which  should  be  in  lien  < 
all  fees  and  taxes  whatsoever,  except  that  they  might  be  taxc 
upon  their  paid-up  capital  stock.  The  Constitution  of  the  Stat 
in  the  declaration  of  rights,  declared  that  ^^  all  property  snbje 
to  taxation  ought  to  be  taxed  in  proportion  to  its  value,"  and  aU 
provided  that  ^  no  property,  real  or  personal,  shall  be  exem} 
from  taxation,  except  such  as  may  be  used  exclusively  for  pnbli 
schools,  and  such  as  may  belong  to  the  United  States,  to  th: 
State,  to  counties,  or  to  municipal  corporations  within  this  State. 
Sidd^  that  this  law  must  be  construed  in  subordination  to  the  Coi 
stitution  of  the  State,  and  that  the  word  ^^  ought  "  is  not  direci 
ory,  but  mandatory,  and  is  ^^  expressive  of  a  duty  and  equivalen 
to  a  prohibition  against  proceeding  in  any  other  way."  ITelo 
also,  that  xmder  the  Constitution,  the  Legislature  had  no  powe 
to  exempt  the  company's  property  from  taxation,  or  to  commut 
the  taxes  upon  the  same,  and  that  the  act  in  question  canno 
have  the  effect  of  exempting  the  appellant's  property  f ron 
taxation. 

City  of  Zanesville  vs.  Richards,  Auditor,  etc.,  5  Ohio  St.,  589;    Knee 
land  vs.  City  of  Milwaukee  et  al.,  15  Wis.,  454. 

L^e  Asgociation  of  America  V8.  The  Boafrd  of  Anewm  of  8t,  LouU  Otmniy.' 
Bep'd  Jour*l  p.  268.  Mo.  &  a 

*  DeciBion  rendered  April  ,  1872. 
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peal  from  District  Court  of  Hennepin  County. 


RICE  Amy  LIZZIE  D.  PRICE,  by  tueik 
ad  Utmn,  ELON  DUNBAE,  licspondmts, 

vs, 
MUTUAL  LIFE  INS.  CO.,  Appellant.* 

[Continued  from  March  Number,  pa^e  2^.1 

rico  ba\ang  died  before  her  husband,  Riehard  Price,  the 
>.  and  Dunbar  Price,  being  their  minor  children,  bring 
Y  said  Elon  Dunbar,  duly  appointed  their  guardian  ad 
jcuto  the  same.  The  defendant  iuBists  that  the  action 
been  brought  by  the  general  guardian  of  said  minors, 
of  a  different  opinion.  Adrnitting  that  the  guardian 
policy  is  the  general  guardian,  we  think  that  while  the 
ible  *  *  to  their  guardian  *  ♦  *  within  ninety 
ire  the  defendant  the  privilege  and  make  it  its  duty  to 
assured  to  said  guardian,  if  the  children  are  under  age, 
days,  it  does  not  follow  that  an  action  brought  to  re- 
assured must  be  brought  in  the  name  of  such  general 

ered  1871.    To  appear  in  16  Minn.    Syllabus  by  Wm.  A. 

,te  Reporter  of  Minnesota. 
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guardian.  The  cliildren  are  the  real  parties  in  interest,  and  tlierel 
the  action  is  under  the  statute  (ch.  66,  Gen.  St.,  §§  26,  30),  ^ 
brought  by  them  in  their  own  names,  they  appearing  by  a  guard 
ad  lUem.  Even  if  the  general  guardian  be  regarded  as  a  trustee 
an  express  trust,  the  statute  authorizing  such  trustees  to  bring  acti^ 
in  their  own  names,  is  not  imperative,  but  permissive  in  its  ten 
Ch.  66,  Gen.  St.,  §  28. 

This  action  was  brought  in  the  Hennepin  County  District  Cot 
November  9th,  1869.  The  complaint,  among  other  things,  alle^ 
that  on  the  10th  day  of  June,  1867,  Anna  D.  Price,  who  was  then  i 
wife  of  Richard  Price,  entered  into  a  contract  of  insurance  with  t 
defendant  upon  her  said  husband's  life.  The  ^complaint  sets  fortli  t 
policy  in  full.  The  consideration  for  the  policy  is  expressed  in  it 
be  the  representations  made  to  defendant  in  the  application  for  t 
policy,  and  the  premium  paid  and  to  be  paid.  The  policy  contai 
the  following  provision:  "Provided  always,  and  it  is  hereby  declap 
to  be  the  true  intent  and  meaning  of  this  policy,  and  the  same  is  a 
cepted  by  the  assured  upon  these  express  conditions,  that  •  ♦  ♦ 
case  he  shall  die  by  the  hand  of  justice,  or  in  consequence  of  a  due 
or  of  the  violation  of  any  law  of  these  States  or  of  the  United  States,  < 
of  any  other  country  which  he  may  be  permitted  under  this  polic 
to  visit  or  reside  in,  or  if  any  of  the  declarations  or  statements  mac 
in  the  application  for  this  policy,  upon  the  faith  of  which  this  polic 
is  issued,  shall  be  found  in  any  respect  untrue,  then,  and  in  evei 
such  case,  this  policy  shall  be  null  and  void."  The  complaint  furth< 
alleges  the  death  of  said  Anna,  September  28th,  1867,  and  the  death  ( 
said  Richard,  March  2nd,  1869 ;  and  "  that  up  to  March  2nd,  186f 
all  the  terms,  agreements  and  stipulations  of  said  policy  of  life  insu] 
ance,  that  were  to  be  performed  on  the  part  of  said  assured 
had  been  fully  and  faithfully  performed  and  complied  with  f  tha 
proper  notices  and  proofs  have  .been  duly  made,  but  the  defendan 
has  failed  to  pay  any  part  of  the  sum  assured.  The  complaint  doe 
not  set  out  the  application  referred  to  in  the  policy,  nor  state  wha 
the  "declarations  or  statements"  made  in  the  application  and  re 
ferred  to  in  the  policy  were. 

Defendant's  answer  admits  the  making  of  a  contract  of  insurance 
with  Anna  D.  Price,  and  that  the  policy  set  out  in  the  complaint  con 
tains  a  part  of  said  contract,  but  denies  that  the  policy  contains  thf 
whole  contract,  and  alleges  that  the  application  referred  to  in  th< 
policy  is  part  of  said  contract  of  insurance. 

The  answer  sets  out  the  application  dated  June  3rd,  1867,  whicl 
was  made  by  the  said  Richard  Price  as  agent  for  said  Anna,  and  con 
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questions  addresscMl  to  said  Richard,  and  las  answers 

application  contains  a  stipulation  following  tlio  qnes- 

r'ers,  and  in  these   words,  namely  :     "  It  is  hereby  de- 

ae  above  are   fair    and    true  answers  to  the  foregoing 

it  is  acknowledged  and  agreed  by  the  undersigned, 

lication   shall  form  the  basis  of  the  contract  for  insur- 

any  untrue  or  fraudulent  answers,  any  suppression  of 
jct  to  pay  the  premium  on  or  before  tlio  day  it  becomes 

will   render  the  policy  null  and  void,   and  forfeit  all 

thereon." 

denies  that  up  to  the  2nd  day  of  March,  1869,  all  the 
nts,  and  stiimlations  of  the  policy  that  were  to  be  pcr- 
part  of  the  assured,  have  been  fidly  and  faithfully  per- 
►mjdied  with,  and  charges  that  the  answers  to  the  foi- 
ls in  the  application  were  untrue,  viz.: 
s   the  present  stiite   of  the  party's  health?     Answer — 

)arty  addicted  to  the  habitual  use  of  spirituous  liquors 
iswcr — no. 

le  party  ever  had  any  of  the  following  diseases,  (nara- 
among  others,)  gout,  rheumatism  f     Answer — never, 
le  party  had,  during  the  last  seven  years,  any  severe 
lease  f     If  so,  state  the   particulars,  and  the   name   of 
physician,  or  who  was  consulted  and  prescribed  ?     An- 


and  residence  of  the  family  physician  of  the  party,  or 
the   party   has  usually  employed  or  consulted.      An- 
ne." 

further  charges  :  that  at  the  time  of  the  making  of  the 
id  the  issuing  of  the  policy,  said  Richard's  health  was 
that  he  was  in  bad  health  and  diseased ;  that  he  was 
e  habitual  use  of  spirituous  liquors;  that  before  said 
bad  gout  and  rheumatism;  that  he  had  had  within 
rjefore  said  times  dyspepsia  and  chronic  gastritis,  and 
les  he  had  a  family  physician. 

rial  before  the  court  and  a  jury,  plaintiffs  introduced 
3  due  appointment  of  the  guardian  ad  litems  and  of  the 
slivering  to  defendant  of  the  proof  of  death,  with  other 
ertificates  required,  and  also  proved  by  the  witness 
who  was  boarding  in  Richard  Price's  family  from  Sep- 
to  the  summer  of  1867 ;  that  in  the  summer  of  1867, 
Price's)  health  was  good  so  far  as  the  witness  knew. 


^. 
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They  also  proved  by  Dr.  Murphy,  one  of  the  defendant's  medical  c 
aminers,  that  he  knew  Richard  Price  in  hifi  lifetime  for  three  or  fc 
years  -,  that  he  made  a  particular  examination  of  him  at  the  time 
his  application,  and  considered  him  a  healthy,  sound  man  at  t 
time,  and  passed  him  as  a  suitable  subject  for  insurance ;  that  he  e 
amined  him  and  found  no  disorder  about  him.  Plaintiffs  also  prov< 
by  Dr.  C.  G.  Goodrich  that  Price  died  of  typhoid  fever,  and  aH 
offering  some  other  evidence,  not  here  material,  rested  their  can 
Defendant  thereupon  moved  to  dismiss  the  action,  upon  the  groai 
that  the  complaint  does  not  state,  nor  the  evidence  establish,  a  caxi 
of  action. 

It  is  here  argued  that  the  court  below  erred  in  refusing  to  grai 
the  motion,  because  the  statements  contained  in  the  application  a 
warranties,  and  therefore  conditions  precedent  to  plaintiffs'  right  < 
recovery  which  it  is  necessaiy  for  them  to  aver  and  prove. 

The  plaintiffs  claim,  on  the  other  hand,  that  these  statements  a; 
representations.  The  point  thus  presented  for  our  consideration 
one  of  prime  importance  in  this  case,  not  only  with  reference  to  tl 
question  of  pleading  and  burden  of  proof,  but  with  reference  to  tl 
further  inquiry  whether  it  is  essential  to  plaintiffs'  recovery  that  tl 
statements  mentioned  shall  be  strictly  true,  or  whether  the  stibstantU 
truth  is  sufficient. 

So  far  as  the  questions  presented  by  the  case  at  bar  are  conoerne< 
it  is  sufficient  to  define  a  toarranty  in  insurance  to  be  t^part  qfthe  cof 
tract  evidenced  by  the  policy,  and  a  binding  agreement  that  the  £acl 
stated  are  strictly  true.  1  Phillips  on  Insurance,  5th  £d.,  §§  75i 
756 ;   Flanders  on  Insurance,  204-5. 

A  representation  in  insurance  may,  for  the  purposes  of  this  .case,  h 
defined  to  be  a  statement  in  regard  to  a  material  fact  made  by  the  aj 
plicant  for  insurance,  to  the  insurer,  with  reference  to  a  proposed  coi 
tract  of  insurance.     1  Phillips  on  Insurance,  §  524,  et  seq. 

As  representations  simply,  they  are  not  a  part  of  the  contract  of  ii 
surance.  Flanders  on  Insurance,  201,  and  cases  cited }  Campbell  vi 
N.  E.  M.  L.  I.  Co.,  98  Mass.,  381.  And  though  expressly  referred  t 
in  the  policy  so  as  to  become  a  part  of  the  written  contract,  they  ma, 
not  become  warranties.  1  Phillips  on  Insurance,  §§  871,  893.  An< 
even  if  it  be  made  by  the  very  terms  of  the  policy,  as  in  the  case  a 
bar,  an  express  condition  of  the  contract  of  insurance  that  if  such  re 
presentations  are  found  to  be  untrue,  the  policy  shall  be  nuU  an( 
void,  they  do  not  necessarily  lose  their  character  as  represeniAtiong 
and  become  warranties,  though  the  effect  of  such  express  conditio] 
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:e  them  exclusively  material.     Campbell  vs.  N.  E.  M.  L. 

it  if  repiesentations  be  substantiaXly  trae,  while  a  war- 
\  sMcUy  complied  with.  1  PhiUips  on  Ins.,  §§  544, 
eq.;  Daniels  vs.  Hudson  B.  F.  I.  Co.,  12  Gush.,  423; 
ittaraugus  Co.  M.  F.  I.  Co.,  18  N.  Y.,  376.  A  false 
)fore,  avoids  a  policy,  while  a  false  representation  (not 
es  not  avoid  'a  policy  unless  it  relates  to  something 
lal  in  fact,  or  is  made  material  by  the  contract  of  the 
lllips  on  Ins.,  §  524  et  seq.;  Flanders  on  Ins.,  202,  298, 
1  vs.  Mass.  Ins.  Co.,  49  Me.,  200;  Campbell  vs.  N.  E. 
,  supra. 

are,  then,  conditions  precedent,  so  that  their  truth  must 
the  assured,  upon  whom  of  course  the  burden  of  prov- 
osts; whereas  the  falsity  of  representations  is  matter  of 

deaded  and  proved  by  the  insurer.     Wilson  vs.  Hamp-  ^*t»  '"* 

\  B.  I.,  159;  Campbell  vs.  N.  E.  M.  L.  Ins.  Co.,  supra;  * 

ynxL,  Mu.  Ins.,  100  Mass.,  474;   Herron  vs.  Peoria  M.  V 

28  111.,  238;  Mu.  Ben.  Ins.  Co.  vs.  Bobertson,  54  El.; 
)  Gresham  L.  I.  Co.,  7  Eng.  Law  and  Equity  Bep., 

ought  together  the  foregoing  principles  of  the  law  of  in-  «* 

Ksause  they  all  have  a  direct  application  to  this  case,  *^ 

I  the  view  of  bringing  to  mind  and  placing  side  by  side  '      ^ 

consequences  which  flow  from  treating  statements  of 

[er  consideration  as  warranties,  or  as  representations.  ^^^ 

\  considered  that  a  strict,  or,  as  many  of  the  authorities 
sompliance  with  the  terms  of  a  warranty  is  required,  it 

t  to  appreciate  the  force  of  what  is  said    by  Chief  --^ 

in  Daniels  vs.  Hudson  Biver  F.  I.  Co.,  12  Gushing,  ^^ 

ing  of  all  courts  is,  to  hold  such  a  stipulation  to  be  a 

rather  than  a  warranty,  in  all  cases,  where  there  is 
onstruction;  because  such  construction  will,  in  general, 
)  effect  the  real  intent  and  purpose  which  the  parties 
in  making  their  contract."  And  see  Campbell  vs.  N. 
>.,  supra,  and  authorities  cited.  This  intent  and  pur- 
3  understand  it,  to  enter  into  a  contract  of  insurance 
kl  substantial  risk  in  the  given  case.     And  sec  Flanders 

Hence  it  is  said,  too,  that  "  if  it  bo  doubtful  whether 
mts  made  by  the  applicant  relative  to  the  subject  of 
o  be  regarded  as  warranties,  or  as  representations,  they 
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will  be  treated  aB  the  latter."    Wilson  vs.  Conway  F.  I.  Co.,    4   ] 
143. 

And  we  think  it  is  well  and  trnly  remarked  in  1  Phillips  on  Ins.,  f 
in  speaking  of  the  difficulty  of  determining,  in  many  cases,  Vfi 
certain  phraseology  makes  a  warranty  or  a  representation,  that :  * 
oases  would  have  presented  fewer  difficulties  of  constmctioii  i 
early  jurisprudence  had  been  less  open  to  the  admission  of  f< 
ures  of  the  policy,  and  more  easily  satisfied  with  a  compliance 
written  stipulations  substantially  equivalent  to  a  literal  one,  i 
such  a  construction  was  not  inconsistent  with  the  exprees  provi 
of  the  contract.  The  recent  jurisprudence  tends  to  greater  libei 
of  construction  in  favor  of  maintaining  the  contract.  Such  a 
may  as  well  be  applied  to  stipulations  and  redtals  in  the  polic 
to  representations  preliminary  and  collateral  to  it;  and  it  is 
equitable,  after  the  policy  has  once  gone  into  effect,  and  the  m 
writer  has  a  right  to  retain  the  premium,  that  the  contract  shouL 
continued  in  force  as  long  as  its  being  maintained  is  consistent 
its  express  provisions,  and  the  underwriter  is  not  thereby  pi 
diced."  These  remarks  apply,  as  it  seems  to  us,  with  peculiar  1 
in  this  State,  where  equity,  which  abhors  forfeitures,  is  blended 
law  in  the  administration  of  justice. 

We  come  now  to  the  application  of  what  has  been  said  to 
purpose  of  determining  whether  the  statements  referred  to  in 
policy  in  this  instance  are  to  be  regarded  as  warranties  or  re 
sentations )  and  upon  this  branch  of  the  case  we  cannot  do  be 
even  at  the  risk  of  some  repetition,  than  to  quote  what  is  said  in 
comparatively  recent  case  of  Campbell  vs.  New  England  Mutual 
Insurance  Co.,  98  Mass.,  381. 

It  is  there  said:  ''When  statements  or  engagements  on  tiiie 
of  the  insured  are  inserted,  or  referred  to  in  the  policy  itself,  it 
ten  becomes  difficult  to  determine  to  which  class  they  belong, 
they  appear  on  the  face  of  the  policy,  they  do  not  necessarily 
come  warranties.  Their  character  will  depend  upon  the  form  of 
pression  used,  the  apparent  purpose  of  the  insertion,  and  someti 
upon  the  connection,  or  relation  to  other  parts  of  the  instrument 
they  are  contained  in  a  separate  paper,  referred  to  in  such  a  mat 
as  to  make  it  a  part  of  the  contract,  the  same  consideratiom 
course  will  apply.  But  if  the  reference  appears  to  be  for  a  spc 
purpose,  and  not  with  a  view  to  import  the  separate  paper  into 
policy  as  a  part  of  the  contract,  the  statements  it  contains  will 
thereby  be  changed  from  representations  into  warranties.  •  •  •  In  < 
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[ii6stion  whether  a  statement  forming  a  part  of  the  con- 
ranty,  it  must  be  borne  in  mind,  as  an  established  maxim, 
IB  are  not  to  be  created  nor  extended  by  construction, 
ise,  if  at  all,  from  the  fair  interpretation  and  clear  in- 
the  words  used  by  the  parties.  (Authorities  dted.) 
)re,  from  the  designation  of  such  statements  as  'state- 
'representations/  or  from  the  form  in  which  they  are 
)re  appears  to  be  no  intention  to  give  them  the  force 
warranties,  they  will  not  be  so  construed.     (Authorities 

ication  is,  in  itself,  collateral  merely  to  the  contract  of  in-  CE^?^ 

statements,  whether  of  facts  or  agreements,  belong  to  ^  J- 

representations.     They  are  to  be  so  construed,  unless 

)  warranties  by  force  of  a  reference  to  them  in  the  policy,  ^H^  *^^ 

purpose,  manifest  in  the  papers    thus  connected,  that  -      *"^ 

Jl  form  one  entire  contract."     These  remarks  are  made  r^    — * 

hich  the .  policy  was  by  its  express  terms  made  payable  -  * 

llowing  conditions,^  (among  others,)  that  ''if  the  state-  1- 

by  or  on  behalf  of  or  with  the  knowledge  of  the  said  as-  ^ 

company  on  the  basis  of  or  in  the  negotiations  for  this 

I  be  found  in  any  respect  untrue,"  then  the  policy  should  •* 

oid.  ^    ' 

>lication  in  the  case  cited,  the  applicant  "proposes  to  in-  *^     ' 

with  the  defendant,  "  and  with  that  view,  and  as  the  basis  « 

ance,"  makes  the  statements  contained  therein.     It  also  i 

b  in  answer  to  the  questions:  "Have  you  carefully  read  ^ 

)stions  and  the  answers  thereto  f  and :  "  Are  you  aware 

dulent  or  untrue  answers,  or  any  concealment  of  fact,  or  X 

30  with  the  terms  and  conditions  of  the  policy,  will  vitiate  ;,^^ 

V    The  applicant  answered,  "  Yes."  — * 

ation  concluded  as  follows:    "The  foregoing  are  full,  "^^ 

answers  to  the  questions  proposed,"  and  was  signed  by 
>.  The  principal  defense  was  that  certain  statements 
the  application  were  untrue,  and  that  by  reason  thereof 
I  null  and  void. 

after  attempting — not  however  as  it  seems  to  us  with 
cess — to  distinguish  the  case  under  consideration  from 
>nnecticut  Insurance  Co.,  3  Gray,  580,  in  substantial  re- 
ds as  follows :  "  The  defendant  however  contends  that 
lication  having  been  made  in  this  case,  which  by  its  own 
)  the  statements  therein  contained  to  be  made  '  as  the  ba- 
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sis  of  the  insuiance  applied  for,  the  policy  will  attach  to  that  apj 
tion  as  containing  the  '  statements '  referred  to,  and  thus  oonstita 
express  warranty.  *  *  Bat  even  if  the  application  may  properly  1 
sorted  to  for  aid  in  the  constraction,  it  contains  no  agreement  ai 
words  to  indicate  that  its  statements  are  to  be  taken  as  wanai 
nor  that  they  are  to  form  part  of  the  contract.  The  designatic 
^  statements/  both  in  the  application  and  in  the  policy,  comports 
the  idea  of  representations  rather  than  of  warranties.  Bepies 
tions  are  'the  basis  of  the  contract  of  insurance;  and  snch  1 
'  statements '  are  declared  to  be.  The  effect  which  is  to  result 
their  nntnith  results  also  from,  the  untruth  of  representations, 
true  that  misrepresentations  defeat  a  policy  without  any  provisic 
that  effect  in  the  policy  itself.  But  the  insertion  of  such  a  proy 
does  not  therefore  require  a  construction  which  shall  give  them  a 
ferent  force  or  character.  *  *  *  The  clause  in  the  policy  is  in  the  j 
of  a  condition,  and  is  grouped  with  other  provisions  of  various  c 
acter  and  purpose  under  the  general  head  of  '.conditions.'  But  the 
of  the  term  'conditions'  does  not  always  carry  the  legal  oo 
quences  which  attach  to  that  word  in  its  technical  meaning, 
clause  must  be  taken  as  a  part  of  the  contract,  and  must  have  i 
an  application  as  its  fair  interpretation,  with  the  other  parts  of 
contract,  requires ;  but  neither  the  form,  nor  the  subject-matter, 
its  associate  provisions  under  the  head  of  '  conditions,'  indicates 
it  was  intended  to  give  to  this  clause  the  technical  character  of  a  ^ 
ranty,  or  a  condition  precedent.  •  •  •  By  statements  '  in  any  res 
untrue'  must  be  intended  statements  made  and  received  as  ind 
ment  to  the  contract ;  that  is,  material  and  proper  to  be  disclosec 
the  insurers  to  enable  them  to  estimate  the  risk  proposed,  and  d( 
mine  upon  the  propriety  of  entering  into  the  contract." 

It  was  held  in  the  case  cited,  that  the  statements  made  in  the 
plication  were  not  warranties,  but  representations  only;  that 
burden  of  proving  them  to  be  untrue  was  upon  the  insurers ;  i 
they  need  not  be  complied  with  literally,  but  must  be  substantia 
that  where  the  question  of  the  materiality  of  the  representations 
pends  upon  circumstances,  and  not  upon  the  construction  of 
writing,  the  question  is  one  of  fact  to  be  determined  by  the  jn 
but  that  where  the  representations  are  in  writing,  their  interpreta^ 
belongs  to  the  court, ''  and  the  parties  may  by  the  £rame  and  qouXa 
of  the  papers,  either  by  putting  representations  as  to  the  qual 
history  or  relations  of  the  subject  insured  into  the  form  of  ans\ 
to  specific  questions,   or  by  the  mode  of  referring  to  tbem  in 
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)r  themselves  that  they  shall  be  deemed  material )  and 
)  done  so,  the  applicant  for  insurance  cannot  after- 
bed  to  show  that  a  fact  which  the  parties  have  thus 
d  to  be  truly  stated  to  the  insurers,  was  in  fact  im- 
3reby  escape  from  the  consequences  of  making  a  false 
a  question/'  The  court  after  citing  numerous  an- 
port  of  these  positions,  and  among  others,  Anderson 
4  H.  L.  Cases,  484,  (24  Eng.  Law  and  Eq.,  1,)  held 

3  before  it,  upon  the  facts  before  stated  in  reference  to  ^^ 

the  policy  and  application,  and  to  the  answers  made  to  ^C^^*^ 

IS  put  in  the  application,  the  parties  had  by  their 
the  representations   (designated  as  statements  in  the 

to  be  disclosed;   and  that  the  only  question  for  the  ^'^ 

branch  of  the  case  was  whether  the  representations  ~ 

ly  untrue.     The  sum  and  substance  of  all  this  would  m(  ' "' 

\t  the  effect  of  the  condition  is  to  require  that  the  "* 

be  true  as  material  representations,  not  as  warra/nties ;  » 

irds,  that  they  must  be  materially  and  substantially 
not  be  strictly  or  literally  true.     We  barely  suggest 

very  fact  that  the  word  true  as  applied  to  insurance  *^  • 

)us,  would  lead  to  the  same  conclusion  when  taken  in  ^ 

the  familiar  rule  by  which  an  instrument  is  construed  *^ 

igainst  its  maker,  which  in  the  case  of  the  present  i 

3fendant.     See  also  Miller  vs.  Mut.  Ben.  L.  I.  Co.,  » 

1871  ;)•  Mut.  Ben.  L.  I.  Co.  vs.  Wise,  Md.  Court  of  ^ 

We  have  drawn  at  length  upon  the  case  of  Campbell 
'ns.  Co.,  because  it  seems  to  us  to  square  in  all  material  ^ 

the  case  at  bar,  so  far  as  the  questions  now  being  con-  «» 

iTued.  •* 

»nd  application  in  the  case  at  bar,  it  is  nowhere  said,  in 
pplication  does  or  shall  form  part  of  the  policy,  though 
b  seem  to  us  to  possess  an  importance  so  decisive  as  is 
1  some  of  the  adjudged  cases. 

on  in  this  case  is  headed:  '^  Questions  to  be  answered 
hose  life  is  proposed  to  be  insured,  and  which  farm 
)  contract."  The  concluding  question  and  answer  in 
are  these :    ^'  Is  the  party  and  the  applicant  aware 

or  firaudulent  answers  to  the  above  queries,  or  any 
acts  in  regard  to  the  health,  habits,  or  circumstances 

nal,  p.  490. 
nad,  p.  747. 
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of  the  party  to  be  assured,  will  vitiate  the  policy  and  forfeit  all  p 
monts  thereon  1  Fully."  The  application  then  proceeds  as  foUoi 
'^  It  is  hereby  declared  that  the  above  are  fair  and  true  answers  to 
foregoing  questions,  and  it  is  acknowledged  and  agreed  by  the  unc 
signed,  that  this  application  shall  form  the  b^isis  of  the  contract 
insurance,  and  that  any  untrue  or  fraudulent  answers,  and  sappi 
sion  of  facts,  or  neglect  to  pay  the  premium  on  or  before  the  da; 
becomes  due,  shall  and  will  render  the  policy  null  and  void,  and  j 
feit  all  payments  thereon." 

The  application  is  signed  as  before  stated,  and  contains  no  forthei 
other  statements  important  to  be  here  referred  to. 

The  policy  purports  by  its  terms  to  be  made  by  the  company,  ^ 
consideration  qf  the  representations  made  to  them  in  the  applicat 
for  tliis  policy,"  and  of  the  premiums  paid  and  to  be  paid.  1 
proviso  contained  therein  is  as  follows  :  "  Provided  always,  and  i 
hereby  declared  to  be  the  true  intent  and  meaning  of  this  policy,  a 
the  same  is  accepted  by  the  assured  upon  these  express  conditio 
that  •  •  •  if  any  of  the  declarations  or  statements  made  in  the  api 
cation  for  this  policy,  upon  the  faith  of  which  this  policy  is  issu 
shall  be  found  in  any  respect  untrue,  then,  and  in  every  such  C8 
the  policy  shall  be  null  and  void  ;"  and  the  policy  contains  nothi 
further  of  importance  here. 

Now  upon  comparing  the  application  and  policy  in  this  case  (p 
tions  of  the  above  extracts  from  which  we  have  italicized  for  o 
venience)  with  the  application  and  policy  in  Campbell  vs.  N.  E. 
L.  Ins.  Co.,  we  are  unable  to  perceive  that  they  differ  in  any  resp 
material  to  the  question  under  consideration.  It  seems  to  us 
clear  that  a  careful  comparison  of  the  language  used  in  the  t 
cases  wiU  lead  to  this  result,  that  we  deem  it  superfluous  to  atten 
to  establish  it  by  argument.  We  will  therefore  content  oursel' 
with  calling  attention  to  a  single  point  of  verbal  difference.  In  i 
case  cited,  the  condition  is  that  ''  if  the  statements  made  *  *  * 
the  basis  of  or  in  the  negotiations  for  this  contract  shall  be  found 
any  respect  untrue,"  etc.  In  the  case  at  bar,  the  condition  is  "  if  a 
of  the  declarations  or  statements  made  in  the  application  for  t 
policy,  upon  the  faith  of  which  this  policy  is  issued,  shall  be  found 
any  respect  untrue,"  etc.  With  the  here  unimportant  difference  tl 
in  the  first  case  the  statements  referred  to  are  not  confined  to  th< 
made  in  the  written  application,  it  seems  to  us  that  the  '^  conditiox 
are  substantially  identical.  The  words,  "  as  the  basis  of  •  •  •  t 
contract,"  and  the  words,  ^'upon  the  ffdth  of  which  this  polio; 
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1  the  connection  in  which  the  same  are  osed,  appear 
kme  idea. 

lents  were  the  hasis  of  the  contract,  the  policy  was  is- 
uth  of  them,  and  vice  versa.  The  words,  "  in  the  ne- 
do  not  of  course  affect  our  present  comparison.     But 

the  authority  of  the  case  from  which  we  have  so 
we  may  well  pause  to  inquire  why,  if  it  was  the  in- 
le  the  statements  contained  in  the  policy  warranties, 
was  not  distinctly  expressed  f  All  doubt  could  have 
\)j  a  few  words,  by  far  less  words  than  are  now  used 

reference  to  this  matter.  Why,  then,  were  they  not 
lieSj  rather  than  "representations,"  "declarations," 
nless  the  understanding  was  that  they  were  the  latter 
mert  Our  conclusion,  then,  upon  this  branch  of  the 
e  statements  referred  to  in  the  policy  are  not  warran- 
entations,  and  that,  therefore,  their  untnith  is  matter  ?st    "*•* 

M3  pleaded  and  proved  by  the  defendant.     It  follows  * 

3  motion  to  dismiss  the  action,  because  plaintiffs  had  » 

)r  prove  a  cause  of  action,  was  properly  denied, 
aware  that  it  would  be  difficult,  if  not  impossible,  to 

)W8  expressed  in  the  case  cited  from  98  Mass.,  which  *^ 

)  main,  with  the  doctrines  laid  down  in  a  great  num-  ^ 

BS.  *-•       .' 

mined  all  the  authorities  cited  by  defendant,  and  very  i 

lome  of  them,  as  perhaps  Gazenove  vs.  Britbh  Pro.  » 

J.,  437,  together  with  Anderson  vs.  Fitzgerald  supra  r 
vs)  would  not,  if  their  authority  was  confined  to  the 

conflict  with  the  case  from  98  Mass. ;  while  others  ^ 

)  irreconcilable  with  it,  or  if  they  could  be  reconciled,  ^,_ 

what  appear  to  us  to  be  distinctions  without  differ-  ^**' 

eive  of  no  useful  purpose  which  would  be  subserved 
examination  of  the  multitude  of  cases  bearing  upon 
uffice  it  to  say  that  the  views  to  which  we  have  ar- 
esnlt  of  pains-taking  examination,  and  are  such  as 
elves  to  our  best  judgment.  This  disposes  of  the  de- 
^signment  of  error. 

0  dismiss  having  been  denied,  the  trial  proceeded,  and 
og  rested  the  case  upon  its  part,  plaintiffs  introduced 
ittflkl.     Defendant  contends  that  the  court  below  erred. 
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secondly;  in  the  admission  of  evidence  under  the  following  ciicnm- 
stances.  The  13th  question  and  answer  in  the  application  were  : 
"  Has  the  party  ever  had  any  of  the  following  diseases,  naming  sev- 
eral, and  among  others,  rheumatism  ?  Answer — never."  Testimonj 
having  been  introduced  going  to  show  that  prior  to  the  applicatiox 
the  l^e  insured  had  sub-acnte  rheamatism,  one  of  plaintiffs'  wit- 
nesses, a  physician,  was  asked :  '^  Has  snb-acute  rheumatism  anj 
effect  to  shorten  life?''  Thd  question,  with  another  of  a  amilai 
character,  was  permitted  to  be  answered,  against  defendant's  objoo- 
tion.  The  only  object  of  this  evidence,  so  for  as  we  can  judge,  mnsi 
have  been  to  show  that  sub-acute  rheumatism  did  not  shorten  life,  at 
a  basis  for  inferring  that  it  did  not  enhance  the  risk,  and  was,  there- 
fore, not  material  to  be  disclosed  to  the  insurer.  If  snb-acute  rhea- 
matism was  the  disease  of  rheamatism  within  the  meaning  of  the 
13th  question,  the  evidence  was  entirely  inadmissible,  since,  as  wc 
have  already  seen,  it  had  been  conclusively  settled  by  the  contract  oi 
the  parties  that  the  answer  to  the  13th  question  was  a  material  re- 
presentation. Geach  vs.  Ingall,  14  Mees.  &  Wels.,  95.  It  necessaiilj 
follows  that  the  question  of  materiality  was  not  open,  or,  in  othei 
words,  that  the  plaintiffs  could  not  be  permitted  to  show  that  the  re- 
presentation was  not  material.  If,  on  the  other  hand,  sab-acute 
rheamatism  was  not  the  disease  of  rheumatism  within  the  meaning 
of  the  question,  as  to  which  neither  the  witnesses  nor  the  counsel 
agree,  it  might  perhaps  be  claimed  that  the  testimony  as  objected  tc 
was  unimportant,  and  worked  no  harm  to  defendant.  But  if  the  case 
turned,  as  it  may  have  done,  upon  the  representations  contained  in 
the  answer  to  the  13th  question,  it  is  impossible  for  us  to  say  whether 
the  jury  found  for  the  plaintiffs  upon  the  ground  that  sub-acute  rheu- 
matism was  not  the  disease  of  rheumatism  within  the  intendment  of 
the  question,  or  upon  the  ground  that  if  it  was  such  disease  they  had 
the  right  to  inquire  whether  the  representation  made  in  regard  to  it 
was  material.  We  cannot  say,  then,  that  the  evidence  was  not  pre- 
judicial to  the  defendant ;  its  reception  was  therefore  error. 

This  brings  us  to  the  points  made  by  defendant  in  reference  to  the 
instructions  requested  and  refused  to  be  given,  and  the  charge  given 
to  the  jury.  The  court  instructed  the  jury  that  "upon  the  issues 
made  by  the  pleadings,  upon  the  falsity  of  the  statements  and  repre- 
sentations contained  in  the  application  in  question,  the  burden  of 
proof  wtis  upon  the  defendant  in  respect  to  the  affirmative  matter  set 
up  by  the  defendant  in  its  answer  to  defeat  a  recovery  in  this  action.'^ 
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ore  given  it  is  apparent  that  defendant  has  no  cause 
this  instraction. 

Jso  instracted  the  juiy   ''with  reference  to  the  issue 
»  13th  question,  and  the  answer  thereto  in  said  appli- 

said  Price,  prior  to  the  making  of  said  application, 
le  affections  mentioned  in  said  question,  but  of  so  tri- 
T  as  hardly  to  be  classed  among  diseases,  and  as  not 
-e^  at  the  time  of  the  application,  it  might  not  be  a 
)ase  so  as  to  have  an  influence  upon  the  length  of  life 
kking  the  application,  or  such  as  would  be  noticed  by 
kminer  as  disease,  and  in  that  case  the  answer  to  said 
r  not  be  a  misrepresentation  under  a  fair  and  reason- 
jn;   that  this  was,  however,  a  question  for  the  jury  to  ^' 

a  the  evidence  in  connection  with   the  medical  testi-  ^■»^.  -^ 

the  jury  were  the  exclusive  judges  of  the  facts.'' 
onfessed  that  this  instruction  is  not  altogether  clear  or  '' ^ 

itadons  contained  in  the  answer  to  the  13th  question  |^ 

v%  already  seen,  made  conclusively  material  by  the  ex- 

f  the  parties. 

isured  had  not  had  the  diseases  mentioned  in  the  ques-  »•    . ' 

Section  which  he  might  have  had,  no  matter  how  near  ^ 

ow  closely  resembling  or  approximating  the  diseases 

Id  make  his  negative  answer  to  the  question  a  mate-  '      p 

itation. 

had  any  affection  amounting  to  a  disease  of  the  kind  v.»^ 

negative    answer  would  be  a  material  misrepresent- 

Br  how  "  trifling  "   the  character  of  the  affection,   nor  ^ 

ks    remembered  at  the  time    of  the    application,  nor  •■^** 

lid  have  any  influence  on  the  length  of  his  life,  nor  — _^ 

Id   be  noticed  by  the  medical  examiner ;  and  if  there 

a  amounting  to  such  disease,  the  question  of  the  ma- 
negative  representation  would  not  be    open  to   the 

traction  would  appear  to  indicate.     Geach  vs.  Ingall, 

re  therefore  of  opinion  that  defendant's   exception  to 

was  well  taken. 

r  requests,  defendant  asked  the  court  to  instruct  the 

plaintiffs  are  not  entitled  to  recover  in  this  action,  but 

t  be  for  the  defendant." 

ion  waa  refused.    Defendant  also  insists,  as  was  in- 
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sisted  upon  the  motion  for  a  new  trial  below,  that  the  verdict  wai 
not  justified  by  the  evidence.  Defendant  claJms  that  the  comt  belo¥ 
erred  in  refuging  the  instmction  asked,  and  in  denying  the  motion 
based  upon  the  ground  just  mentioned,  for  a  new  trial ;  and  as  botl 
alleged  errors  are  predicated  upon  substantially  the  same  oonsidei 
ations,  we  will  examine  them  together. 

First  premising,  however,  with  regard  to  the  refusal  of  the  instrac 
tion,  that  it  was  in  effect  a  request  that  the  court  should  take  th^ 
place  of  the  juiy,  and  render  a  verdict  upon  the  questions  of  fact  in 
volved  in  the  issues.  Now,  of  course,  there  are  cases  in  which,  ther 
being  no  evidence  to  sustain  the  plaintiff's  alleged  cause  of  action,  i 
is  proper  enough  for  the  court  to  direct  the  jury  in  terms  to  find  fo 
the  defendant.  But  it  seems  to  us  that  it  would  hardly  be  error  fo 
the  court  to  refuse  to  give  such  instmction,  when  the  request  is  mad 
under  circumstances  like  those  presented  in  this  instance.  Botl 
parties  in  this  case  appear  to  have  introduced  or  offered  all  the  tes 
timony  desired  by  either,  and  the  testimony  having  been  closed,  ih 
case  had  been  rested  on  both  sides.  The  record  shows  that  withou 
the  interposition  of  a  motion  to  dismiss,  the  court  was  ''  thereupon ' 
requested  by  the  defendant  to  give  ten  instructions,  of  which  that  unde 
consideration  was  the  first.  Under  these  circumstances  we  think  th 
court  might  well  decline  to  pass  upon  the  effect  of  the  testimony  at  thi 
stage  of  the  proceedings. 

The  jury  being  the  judges  of  the  facts,  according  to  the  chorg 
subsequently  given,  and  the  testimony  being  all  before  them,  and  th 
case  having,  as  it  is  to  be  presumed,  been  argued  to  the  jury,  th 
court  might,  in  the  exercise  of  a  sound  discretion,  very  properly  de 
cline  to  consider  at  this  time,  and  upon  a  sudden,  the  questions  pre 
sented  by  the  defendant's  request,  and  to  keep  the  jury  and  the  othe 
business  of  the  court  waiting  meanwhile. 

The  jury  were  competent  to  pass  upon  these  questions,  and  if  th 
fjBbct  should  be,  as  claimed  in  this  case,  that  the  verdict  was  not  justi 
fied  by  the  evidence,  the  defendant  could  easily  take  advantage  of  i1 
as  it  did,  upon  a  motion  for  a  new  trial.  Except,  however,  for  th( 
purpose  of  forestalling  wrong  influences,  and  with  reference  to  a  ne\ 
trial,  these  remarks  are  not  of  any  great  practical  importance  in  thi 
case,  since,  as  before  suggested,  the  same  questions  upon  the  meriti 
are  presented  by  the  refusal  to  give  the  instruction  requested,  and  bj 
the  refusal  to  grant  the  new  trial.  The  defendant  insists  that  th( 
court  below  erred  in   both  refusals,  because  the  uncontradicted  anc 


Digitized  by  CjOOQ IC 


Price  vs,  Phcmix  Mutual  Life  Ins,  Co.  2.67 

evidence  showed  tliat  the  answers  to  tbe  L3thy  18th, 
$6tion8  in  the  application  were  untrue.  The  13th  ques- 
Has  the  party  ever  had  any  of  the  following  diseases, 
al,  and  among  others,  rheumatism  f  "  Answer — ^never.'' 
idenoe  in  this  case  tending  to  show  that  the  life  insured 
acute  rheumatism.  There  was  also  evidence  in  the  case 
ow  that  sub-acute  rheumatism  is  not  the  disease  of  rheu- 
le  ordinary  understanding  of  the  term.  There  was  also 
ling  to  show  that,  technically,  and  in  medical  parlance, 
leumatism  is  the  disease  of  rheumatism.  Dr.  Willey 
is  generally  overlooked  as  a  disease,  and  there  is  other 
[he  same  effect. 

atism  referred  to  in  the  question  is  the  disease  of  rheu- 
Y  rheumatic  affection  not  amounting  to  the  disease  of 
is  not  comprehended  in  its  terms,  any  more  than  the 
lood  occasioned  by  a  wound  of  the  tongue,  or  the  ex- 
>  tooth,  is  the  disease  of  '^  spitting  of  blood,''  mentioned 
pestion.  The  life  insured  had  the  right  to  answer  the 
Q  the  basis  that  its  terms  were   used  in   their  ordinary 

It  there  was  any  ambiguity  in  the  question  so  that  its 
;  capable  of  being  construed  in  an  ordinary,  as  well  as  in  **  • 

sense,   the  defendant  can  take  no  advantage  from  such  «> 

Wilson  vs.  Hampden  F.  I.  Co.,  4  R.  I.,  159 ;   Flanders  •^ 

225.     As  to  this  question,  then,  we  cannot  say  that  the  '      ^ 

[)t  supported  by  the  evidence.  ■ 

question  and  answer  were  as  follows:  '^Has  the  party  ^ 

the  last  seven  years,  any  severe  sickness  or  disease? 
'    The  charge  in  the  answer  was  that  the  life  insured 

;hin  seven  years  chronic  gastritis.     There  was  evidence  •- 

LOW  that  he  had  had  gastritis.     Unless  chronic  gastritis  ^ 

are  synonymous,  as  to  which  there  is  no  judicial  pre- 
r  testimony,  the  evidence  was  not  within  the  issues,  so 
B  representation  charged  was  not  proved.  In  addition 
leration,  we  are  not  free  from  doubt  as  to  whether  gas- 
wn  to  be  "a  severe  sickness  or  disease.''  We  can  take 
^gnizance  of  its  character.  The  evidence  certainly  has 
9ncy  to  show  that  it  was  the  result  of  the  excessive  use 
[  that  it  was  an  affection  of  brief  duration, 
t  say  that  the  jury  might  not  upon  the  evidence  find  a 
r^arding  it  as  a  temporary  consequence  of  dissipation, 
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rather  than  a  ^^  Bevere  siokneBS  or  disease/'  in  the  ordinary  meaning 
of  those  terms. 

As  to  this  question,  then,  we  are  nnable  to  say  that  the  evidence  did 
not  justify  the  verdict. 

It  remains  to  consider  the  25th  question  and  answer,  which  are  as 
follows,  viz. :  '^  Name  and  residence  of  the  family  phy^cian  of  the 
party,  or  of  one  whom  the  party  has  usually  employed  or  consultedt 
Answer — ^have  none."  This  answer  is,  in  our  opinion,  a  positive  denial 
that  the  life  insured' had  a  family  physician. 

The  phrase  ^'  family  physician  "  is  in  common  use,  and  has  not,  so 
far  as  we  are  aware,  any  technical  signification.  As  used  in  this  in- 
stance, and  for  the  purposes  of  the  testimony  appearing  in  this  case, 
the  chief  justice  and  myself  are  of  opinion  that  it  may  be  sufficiently 
defined  as  signifying  the  physician  who  usually  attends,  and  is  con- 
suited  by  the  members  of  a  fj&mily  in  the  capacity  of  a.  physi- 
cian. 

We  employ  the  word  '•'  usually,"  both  because  we  do  not  deem  it 
necessary  to  constitute  a  person  a  family  ■  physician,  as  the  phrase  is 
used  in  this  instance,  that  he  should  invariably  attend,  and  be  con- 
sulted by  the  members  of  a  family  in  the  capacity  of  physician,  and 
because  we  do  not  deem  it  necessary  that  he  should  attend,  and  be 
consulted  as  such  physician  by  each  and  all  of  the  members  of  a  fam- 
ily. For  instance,  the  testimony  in  this  case  shows  that  at  the  time 
when  the  application  for  insurance  was  made,  the  family  of  Bichaid 
Price  consisted  of  himself,  his  wife,  and  two  or  three  children.  We 
think  that  a  person  who  usually  attended,  and  was  consulted  by  the 
wife  and  children  of  Richard  Price  as  a  physician,  would  be  the 
family  physician  of  Richard  Price  in  the  meaning  of  the  above  25th 
interrogatory,  although  he  did  not  usually  attend  on,  and  was  not 
usually  consulted  as  a  physician  by  Richard  Price  himself. 

We  had  intended  to  go  farther,  and  express  an  opinion  distinctly 
and  directly  upon  the  question  whether  the  verdict  so  flGur  as  the  mat- 
ter of  family  physician  is  concerned  is  justified  by  the  evidence,  but 
as  the  case  will  go  back  for  a  new  trial  on  other  grounds,  and  as  we 
desire  to  avoid  all  unnecessary  interference  with  the  action  of  a 
future  jury,  we  shall  rest  content  with  having  given  our  construc- 
tion of  the  meaning  of  the  expression,  '^  family  physician,"  as  used,  in 
the  interrogatory  under  consideration,  and  with  the  further  remark 
that,  as  we  have  already  determined,  the  answer  to  the  interrogatory 
is  made  conclusively  material  by  the  policy,  so  that  if  false,  its  false- 
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ftar  any  reooveiy  upon  the  part  of  the  plaintiffs  in  this 

other  branch  of  the  25th  interrogatory,  viz. :  that  which 
name  and  reBidenoe  of  a  physician  whom  the  party  has 
ioyed  and  consulted,  we  are  all  agreed  that  no  proper  is- 
by  the  pletfdings  as  to  the  trnthfolness  of  the  answer  to 
d  we  have,  therefore,  seen  no  occasion  to  inquire  into  its 
whether,  so  &r  as  it  is  concerned,  the  verdict  is  justified 

ymg  a  new  trial  reversed  and  a  new  trial  awarded. 


^c^?^ 


McMillan,  J. 

ty-fifth  interrogatory  and  answer  in  the  application  upon  "^^ 

olicy  is  based,  are  as  follows,  to  wit :     "  Name  and  resi-  "^ 

\  family  physician  of  the  party,  or  of  one  whom  the  party  ^^. 

nnployed  or  consulted  T    Answer — ^have  none."  ^ 

dd  of  defense  set  np  is  that,  at  the  time  the  application  « 

nd  the  policy  execnted,  Richard  Price,  the  deceased,  had  V 

ysician.    No  other  issue  is  taken  upon  this  interrogate- 

\  not  appear  that  the  term  family  physician  has  any  tech-  ^ 

cation^  it  is,  therefore,  for  the  court  to  deteanine  the  • 

the  phrase  '^ family  physician  of  the   party"  as  here  * 

purpose  of  the  interrogatory  was  to  obtain  the  name 

e  of  the  medical  attendant  best  able  to  give  an  account  ] 

deal  condition,  at  the  times  referred  to,  of  the  person 
iras  assured.  (Bliss  on  life  Ins.,  171.)  This  intention 
3t  effected  by  obtaining  a  reference  to  the  physician  who 
leal  adviser  of  such  person.  The  interrogatory,  it  seems 
made  to  embrace  the  two  questions  containod  in  it,  and 
temative,  in  order  that  a  true  affirmative  answer  to  either 

the  address  of  the  physician  who  had  charge  of  the  as- 
s  medical  adviser.  In  both  questions  the  inquhy  is  for 
m  of  the  party  /  yet  if  the  phrase  "  familj  physician 
' "  does  not  necessarily  include  the  person  assured,  a  true 
lany  cases,  may  be  given  to  the  first  question  embraced  in 
itory  without  disclosing  the  name  of  the  physician  of  the 
>  instance,  the  person  whose  life  is  assured  may  have  one 
is  individual  physician,  and  a  different  person  as  the  phy- 
i  the  rest  of  his  family ;  yet  if  the  construction  given  by 


C. 
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my  brethren  to  the  phrase  ''  family  physician  of  the  party  *^  be 
rect;  it  seems  to  me  he  might,  in  answer  to  the  inquiry  for  bis  £b 
ph3r8ician,  tmthfolly  give  the  name  of  the  physician  attending 
other  members  of  his  family,  and  withhold  the  name  of  his  pen 
physician,  for  according  to  this  construction  the  terms  of  the  < 
tion  call  for  nothing  more.  It  may  be  that  such  answer  would 
be  a  true  answer  to  the  entire  interrogatory,  but  that  Ib  not 
question  before  us;  the  only  point  for  us  to  detennine  is  wlu 
Price's  answer  is  false  in  this,  that  he  had  a  family  physician  bA 
time,  and  answered  that  he  had  none. 

.  I  am  unable,  therefore,  to  concur  with  my  brethren  in  the  oonsi 
tion  they  give  to  the  phrase  ^'  family  physician  of  the  party."  I  tl 
the  phrase,  as  used  in  this  instance,  means  the  physician  who  nsu 
attends  and  is  consulted  by  all  or  most  of  the  members  of  the  £eu 
of  the  person  whose  life  is  assured,  and  that  the  person  thus  assu 
if  he  has  medical  attendance,  must  be  one  of  the  members  attei 
by  such  physician. 

Upon  all  the  other  points  considered  in  the  opinion,  and  in 
conclusion  arrived  at  in  the  case,  I  concur. 


SUPEEME  COUET  OF  WISCONSIN, 

JUNE  TBRlf,  1872. 


Appeal  from  Winndnxgo  Circuit  Court. 


SIDNEY  McBRIDE  et  al.,  Eespondents, 

vs. 

THE  REPUBLIC  FIRE  INS.  CO.,  Appellant.*  J 

1.  Where  the  application  for  a  policy  of  insurance  against  fire  is  filled  out  by  1 
insurance  compaiiy's  ageut,  and  contains  erroneous  statements,  (in  tl 

*  DociBlon  rendered       .    aeth,  1872.    Syllabus  by  O.  M.  Conover,  Esq.,  State  Repor 
of  Wisconsin. 
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I  to  the  title  to  the  land  on  which  the  property  insured  was 
may  be  shown  by  parol  that  the  agent  inserted  such  state- 
being  correctly  informed  by  the  applicant ;  and  in  such  case 
nil  not  be  aroided  by  the  error.  Miner  vs.  Phosnix  Ins.  Co., 
,  followed. 

pplicant,  being  required  to  state  whether  there  was  any  in- 
nger  to  the  proper^  threatened  or  to  be  apprehended,  stated 
ras  none,  this  would  avoid  the  policy  if  there  was  such  danger 
easonably  to  be  apprehended,  and  known  to  the  applicant,  and 
d  by  him  to  the  agent. 

Qger  must  be  real  and  substantial ;  one  which  necessarily  en- 
risk,  and  which  a  man  of  ordinary  prudence  would  regard,  and 
idle  talk  or  reports  which  might  properly  be  disregarded  as 

;eneral  agent  of  the  insurance  company,  after  examining  upon 
)  circumstances  attending  the  loss,  told  plaintiffs  that  he  could 
end  the  company  to  pay  the  loss  (for  certain  reasons),  this  was 
dl  liability  on  the  part  of  the  company,  and  a  waiver  of  its  right 

the  usual  "proofs  of  loss."  ^ 

;  that  the  legal  title  to  the  land  on  which  the  property  was  ^mi. 

1  in  the  insuired  before  he  made  the  application,  as  was  stated 
lakinff  such  application,  evidence  in  behalf  of  the  company 

not  ralfiUed  his  contract  with  his  vendor  in  respect  to  pay-  '^* 

purchase  money,  was  entirely  irrelevant.  « " 

Cole,  J.  1 

96  in  tbis  case  rested  mainly  upon  two  grounds :  first,  ^ 

itten  application  made  by  the  plaintiffs  they  falsely  re- 

[  stated  tbat  they  were  the  owners  in  fee  simple  of  the  «» 

upon  which  the  store  building  was  situated,  whereas  in  ^ 

p^as  not  in  them ;  and  secondly,  that  they  furtiher  lepre-  «<^ 

application  that  there  was  no  incendiary  danger  to  the  , 

)atened   or  to  be  apprehended,  while  the  plaintiffs  well  V 

certain  person,  whose  name  is  given  in  the  answer,  had 
id  declared  that  she  would  bum  the  store  and  contents, 
^  that  there  was  such  a  breach  of  warranty  in  these  two 
«  would  preclude  a  recovery  on  the  policy.  The  fact 
1  to  be  questioned  that  the  application  was  filled  up  by 
len,  who  was  the  agen^  of  the  company,  and  solicited  the 
was  stated  in  the  application  that  the  plaintiffs  were  the 
>f  the  real  estate  upon  which  the  store  was  situated. 
my,  however,  offered  in  evidence  a  warranty  deed  to  the 
$ride,  dated  January  7th,  1868,  showing  that  the  title  to 

was  in  him,  and  not  in  the  plaintiffs  jointly.  But  the 
ilkner,  was  permitted  to  testify,  against  the  objection  of 
,  that  he  stated  to  the  agent,  McMuUen,  when  the  appli- 
led  out,  the  arrangement  between  him  and  his  co-plain- 
to  the  title  to  the  real  estate,  and  says :  '^  I  told  him  I 
"6  it  through  McBride,  who  furnished  the  store  and  the 


^., 
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lot  it  stood  OH;  and  the  capital,  also,  and  I  was  to  have  half; 
oontiact  was  for  three  years,  and  I  told  McMullen  what  the  coni 
was.^  And,  as  bearing  npon  this  part  of  the  defense,  the  court 
its  chaige,  directed  the  jury,  in  sabstance,  that  if  the  plaintiffs 
the  agent  who  made  out  the  application  the  truth  in  regard  to 
title  as  it  then  was,  but  the  agent,  without  their  knowledge,  inse 
in  the  application  that  they  were  the  owners  in  fee,  then  a  recoi 
could  be  had,  notwithstanding  this  misrepresentation  in  respec 
the  title.  This  portion  of  the  charge  was  excepted  to  by  the  defc 
ant.  As  this  exception  involves  substantially  the  objection  takei 
the  admission  of  the  evidence  above  referred  to,  as  well  as  the  ex< 
tions  taken  to  the  refusal  of  the  court  to  give  the  first  two  special 
structions  asked  on  the  part  of  the  defendant,  these  varions  exc 
tions  will  be  considered  together.  We  are  inclined  to  hold  that 
testimony  of  the  witness  Faulkner  was  properly  admitted.  Its  dii 
and  manifest  tendency  was,  of  course,  to  prove  that  the  plaintifSi 
formed  the  agent  who  filled  up  the  application,  the  precise  troth 
regard  to  the  title  to  the  real  estate,  and  that  such  agent,  with 
their  knowledge,  either  through  mistake  or  intentionally,  stated  ti 
the  legal  title  was  in  them  jointly,  when  in  fact  it  was  in  McBri 
for  the  use  and  benefit  of  the  firm.  The  evidence  was  intended 
show  that  there  was  a  mistake  in  the  written  application  upon  t 
point,  but  that  this  mistake  occurred  through  the  carelessness 
fraud  of  the  company's  agent.  It  may  be  said  that  the  plaintiflfs  I 
no  right  to  trust  the  agent  to  write  out  their  answers  to  the  qu 
tions  in  the  application,  and  that  if  they  saw  fit  to  do  so,  and 
made  a  mistake,  they  are  responsible  for  it,  and  must  take  the  con 
quenoes  of  the  misrepresentation  in  regard  to  the  title.  This  vi^ 
of  the  law  was  most  emphatically  disapproved  by  the  Circuit  Jud 
in  his  charge  to  the  jury,  and  we  fully  concur  in  his  opinion  up 
that  subject.  These  agents  are  traveling  through  the  country,  solic 
ing  applications  for  insurance.  They  frequently  have  occasion 
deal  with  men  unacquainted  with  the  business  of  insurance,  wl 
from  the  necessity  of  the  case,  rely,  and  have  the  right  to  rely,  up 
the  superior  skill  and  experience  of  the  agent  in  filling  up  appli< 
tions.  And  if  the  applicant  states  truly  all  the  facts  in  respect  to  t 
title  and  his  insurable  interest  in  the  property,  and  the  agent  inse] 
an  incorrect  answer  in  the  application,  either  intentionally  or  otb( 
wise,  there  is  no  reason  for  holding  that  the  assured  is  bound  by 
In  such  a  case  the  mistake  of  the  agent  is  the  mistake  of  the  ooi 
pany  itself,  and  the  assured  is  not  estopped  from  showing  the  falsi 
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lent    contained  in   the    application.      This  doctrine  in 

a  recognized  and  enfoiced  in  a  number  of  cases  which 

efore  this  court.     Miner  vs.   The  Phoenix  Ins.  Co.,   27 

id  the  anthorities  there  cited. 

charge  of  the  conrt  the  jury  mnst  have  found  that  the 

le  no    representation  in  regard  to  the  title  of  land  on 

re  was  situated  which  was  untrue^  and  that  McMullen, 

ign  or  carelessness,  failed  to  insert  the  correct  answers 

ittion,  and  this  mistake  or  fraud  could  be  shown  by  parol     ^ 

d    the  charge  of  the  court  upon  that  point  is  fully  sus-  CTy^ra^^, 

Miner  case. 


)  to  the  other  ground  of  defense,  the  court  charged  the 
lere  was  any  incendiaiy  danger  fairly  and  reasonably  to 
id,  which  was  known  to  the  plaintiffs,  it  was  their  duty 
:he  application,  and  inform  the  agent  of  it,  and  that  if  ^^ 

falsely  in  that  regard,  and  a  loss  ensued,  this  would  re-  «' 

pany  from  liability.     It  is    true,  the  court  added  that  * 

ty    danger  must    be    real    and    substantial — one  that  V 

hanced  the  risk,  and  one  which  a  man  of  ordinary  pru- 

ation  would  regard,  and  not  mere  idle  talk  or  reports,  ^ 

licant,  if  he  knew  about  them,  might  be  excused  from  •- 

the  agent.    The  rumor  about  the  threats  made  by  the     .  I 

ned  in  the  answer  was  obviously  of  the  latter  character, 
ih  the  plaintiffs  might  well  have  disregarded  as  mere  1 

rks,  it  is  believed,  sufficiently  dispose  of  all  questions 
the  two  principal  grounds  of  defense  set  up  in  the  an- 

sfendant  further  insists  that  there  were  no  proper  proofs 
.s  required  by  the  policy. 

that  soon  after  the  loss  the  agents  of  the  company  came 
^here  the  plaintiffs  reside,  to  examine  into  the  matter, 
state  that  the  general  agent,  Beveridge,  told  them  at 
he  came  to  take  proofs  of  loss.  This  was  doubtless 
on  provided  for  in  the  policy,  and  was  not  what  is  tech- 
1  the  proofs  of  loss  which  the  assured  is  usually  bound 
t  appears,  however,  that  the  general  agent,  after  having 
>  the  facts  relative  to  the  fire  and  the  amount  of  proper- 
plaintiffs  that  he  could  not  recommend  the  company  to 
ks  it  appeared  from  their  statements  that  they  had  sold 

ip'l,  p.  41. 


C. 


Digitized  by  CjOOQ IC 


274  Report  of  Decinona.  [Aj. 

more  goods  than  they  had  pnrohased.  In  other  words,  the  agent 
ter  the  examination  stated  to  them  that  "  they  had  no  claim  a: 
the  policy/'  thus  denying  all  liability  on  the  part  of  the  oompanj 
pay  the  loss.  This  the  court  held  to  be  a  waiver  by  the  compaa] 
the  right  to  demand  formal  proofs  of  loss ;  and  the  authorities  1 
sustain  the  rule  laid  down  in  the  charge  upon  this  point.  ''  Prcf 
ation  of  proofs  under  such  circumstances  was  of  no  importaiic< 
either  party,  and  the  law  rarely,  if  ever,  requires  the  observance  of 
idle  formality,  especially  after  the  party,  for  whose  benefit  the  o 
nal  stipulation  was  made,  has  rendered  conformity  thereto  unnecc 
ry  and  practically  superfluous."  Norwich  and  New  York  Trans. 
vs.  Western  Mass.  Ins.  Co.,  34  Gonn.,  561-570,  and  authorities  ci 
And  for  a  like  reason,  all  necessity  for  producing  the  certificate  of 
magistrate  was  obviated  by  the  position  of  the  company  that  it 
not  liable  for  the  loss.  That  the  defendent  denied  its  liability,  wa 
fact  sworn  to  by  the  agents  themselves  who  made  the  examina 
into  the  circumstances  of  the  loss,  and  who  told  the  plaintifib  1 
they  had  no  claim  under  the  policy.  There  was,  therefore,  no  qi 
tion  of  fact  for  the  jury  to  pass  upon,  but  merely  a  question  of  1 
whether,  upon  the  facts  admitted,  the  company  had  not  waived  tl 
conditions  in  the  policy. 

The  offer  on  the  part  of  the  defendant  to  prove  by  the  witi 
Delano  the  terms  of  the  contract  for  the  sale  of  the  property 
which  the  store  building  stood,  made  by  him  with  the  piaii 
McBride,  was  clearly  irrelevant  to  the  issues  and  was  properly 
eluded  from  the  consideration  of  the  jury.  The  deed  was  in  evidei 
which  showed  that  some  months  before  the  policy  was  issued 
property  was  conveyed  to  McBride,  who  doubtless  held  the  le 
title,  as  we  have  before  observed,  for  the  benefit  of  the  firm.  ] 
whether  McBride  had  complied  with  the  conditions  of  the  oonti 
made  by  him  with  the  witness  Delano,  was  entirely  immaterial. 

Upon   the  whole  record  we  think  the  judgment  of  the  Circuit  Cc 
is  correct,  and  that  it  must  be  affirmed. 

By  the  Cowrt— Judgment  affirmed. 
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ITED  STATES  CIECTJIT  OOUET, 

SOUTHERN  DISTRICT  OF  ILLINOIS, 

JAmTABT   TBBM,   1873. 


red  January  29th,  1873. 


rOOLEY,  Administbator  of  the  Estate  op  1 
OOLEY,  Flainiiffy 

vs. 

ASSENGER  ASSURANCE  CO.,  op  Haet 
'endant.^  i 

Hiied  two  i>olioi6B  to  the  assured,  by  each  of  which  it  agreed 

00,  in  case  of  his  death  within  two  days  from  the  dat«  tnere- 

cies  contained  the  following  clause,  "  provided  always  that 

»  shall  only  extend  to  bodUy  ii^uries,  fatal  or  non-&tal,  as 

en  accidentally  received  by  the  assured  while  actually  travel-  '•^ 

ic  conveyance,  provided  by  common  carriers  for  the  trans-  mm* 

aseugers  in  the  United  States  or  the  Dominion  of  Canada,  and  ^ 

)  witii  all  rules  and  regulations  of  such  carriers,  and  not  neg-  *^ 

I  due  diligence  for  self-protection.'^ 

y  afber  obtaining  the  policies  the  assured  took  the  railway  V* 

^o  and  proceeaed  to  Kankakee,  where  the  train  arrived 
r  o'clock  in  the  evening.  After  stopping  at  the  station  several 
taking  in  water,  the  bell  was  rung ;  the  conductor  signaled 
b,  and  the  train  passed  slowly  to  the  coal-bin  to  take  in  coal, 
le  practice,  provided  the  entire  train  went  beyond  Kankakee. 
9topx>ed  at  the  station,  the  assured  with  others  left  the  cars, 
itarted,  he  walked  rapidly  from  the  door  of  the  station-house, 
s  standing,  going  along  the  platform  beside  the  train,  and 
:  platform  of  the  rear  car,  until  he  reached  the  train,  when  he 
hands  to  grasp  the  car  rails,  and  slipping,  fell  in  iront  of  the 
ch  passed  over  him  and  he  was  killed.  There  was  evidence 
ley  terminated  at  Kankakee ;  that  when  the  train  was  start- 
remarked  that  the  bell  was  ringing,  and  that  a  person  near 
ouse  called  out  to  him  as  he  was  hurrying  to  the  cars  that  the 
ly  going  to  coal  up,  and  that  he  turned  round  as  if  he  heard 

tions  of  the  policy  the  assured  must  have  been  actually  in  or 
in  ;  but  the  liability  of  the  company  extended  to  injuries  re- 
in while  Bocessarily  getting  on  or  off  the  train  as  a  traveler 

f  the  assured  terminated  at  Kankakee,  the  company  is  not 
he  attempt  of  the  assured  to  get  on  the  train  as  he  did  was  at 


^.. 
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The  daiue  in  the  policy  only  required  that  the  awnred  shoold  make  him 
acquainted  with  those  general  mlea,  as  to  the  management  of  trains  i 
the  conduct  of  railroads,  which  are  presumed  to  be  known  to  travelers 
der  these  circumstances.  He  was  not  re<}uired  to  become  acquainted  n 
every  minute  mle  which  might  be  prescribed  on  the  back  of  a  time  cai 

It  was  the  duty  of  the  assured  to  use  that  degree  of  cantion  and  dilige 
which  a  prudent  man  would  use  under  the  ciroumstances  in  which  he  ^ 
placed.  Whether  the  assured,  in  attempting  to  get  upon  the  train, 
use  such  a  degree  of  caution  and  diligence  is  a  question  for  the  Jury. 

The  fact  that  the  assured,  when  required  to  state  his  residence,  as  a  me 
randum  on  the  policy,  gave  Topeka,  Kansas,  instead  of  Nokomls,  niin 
which  was  his  place  of  residehce,  is  not  material  further  than  it  may  h 
a  bearing  upon  his  Journey. 

The  policies  required  notice,  in  case  of  loss  or  damage,  but  contained  no  ] 
vision  in  regard  to  proofii  of  loss  or  damage,  or  the  time  within  which  i 
ment  would  be  made.  It  was  the  duty  of  the  company  to  pay  wil 
reasonable  time  after  notice,  and  interest  would  run  nom  the  expirat 
of  that  time. 

B.  D.  Lee,  Ain>  E.  Peacock,  aitd  Hobrison  &  Patton, 
Plaintif, 

Stewart,  Edwards  Sc  Brown,  f&r  Dtfendant. 

DRTnOCOKD,  G.  J 

Gektlehen  of  the  Jury  :    This  is  an  action  brought  by  the 

mimstrator  of  the  estate  of  John  Tooley,  to  recover  from  the  defend 

the  sum  of  six  thousand  dollars  and  interest,  claimed  to  be  due  on  p 

cies  of  insurance. 

There  are  some  general  fiocts  which  are  not  controverted.  J( 
Tooley,  on  the  24th  day  of  January,  1871,  took  from  the  agent  of 
defendant  at  Quincy,  Illinois,  two  polides  of  insurance  for  tl 
thousand  dollars  each ;  that  amount  was  to  be  paid  on  each  policy 
case  of  the  death  of  Tooley  within  two  days.  It  was  provided  i 
the  liability  should  not  exist  unless  while  he  was  actually  traveling 
a  public  conveyance  of  common  earners,  and  in  compliance  ^ 
their  rules  and  regulations ;  and  besides,  he  was  not  to  neglect  the 
of  due  diligence  for  self-protection. 

Tooley,  on  the  afternoon  of  the  26th  of  January,  took  the  Chi 
paign  accommodation  train  at  Ohicago,  and  proceeded  to  Kankat 
where  the  train  arrived  shortly  after  seven  o'clock.  It  seems 
practice  was  for  the  train  to  stop  at  the  station,  and  then  pass  on 
the  coal-bin,  provided  they  took  the  entire  train  beyond  Kankal 
Accordingly,  on  this  evening  the  train  stopped  at  the  station,  i 
several  persons  left  the  cars,  Tooley  among  others.  The  train  remai 
at  the  station  several  minutes,  and  took  in  water.  The  bell  was  tl 
rung,  the  conductor  signaled  with  his  light,  and  the  trun  went  on 
take  in  coal.  There  was  a  platform  extending  from  the  station-ho 
alongside  of  the  railroad  track,  tow^  the  water-tank  and  coal-l 


Digitized  by  CjOOQ IC 


ey  w.  Hartford  Passenger  Asewra/nce  Co.         277 

L  moyed  on,  Tooley,  who  was  standing  by  a  door  of  the 
itarted  forward  on  this  platform  to  overtake  the  train. 
tied  the  train^  he  extended  his  hands  to  grasp  the  ear- 
between  the  two  passenger  cars,  the  train  consisting  of 
Elder,  baggage  car,  and  two  passenger  cars.  A  car 
n,  and  he  was  killed. 

»Btion  is,  what  was  the  measnre  of  responsibility  of  the 
ler  these  policies  of  insurance  T  The  language  of  the 
rovided  always  that  this  insurance  sliall  only  extend  to 
,  fatal  or  non-ffttal,  as  aforesaid,  when  accidentally  re- 
nsured,  while  actually  traveling  in  a  public  conveyance 
>mmon  camera  for  the  transporting  of  passengers  in 
tates  or  the  Dominion  of  Canada,  and  in  compliance 
and  regulations  of  such  earners ;  and  not  neglecting 
fence  for  self-protection." 

e  only  conditions  material  to  be  considered  in  the  ex-  'K^    ^'* 

ns  case*    Tooley  must  have  been  actually  a  traveler  in  ^ 

train;   but  it    cannot  be  said  that  the  responsibility  ^ 

sr  he  stepped  out  of  the  oar  to  alight  at  a  station,  and 
Msame  operative  again  until  his  foot  entered  the  car  to 

mey.    That  would  be  giving  too  narrow  a  measuring  to  "^  '    - 

le  policy.     We  think  that  the  fair  construction  of  the  ^ 

9d  by  the  defendant  in  this  respect  was,  that  it  incladed  ^^ 

ed  by  Tooley  while  necessarily  getting  on  or  off  the  '      ^ 

ler  upon  it. 

^d  it  is  a  question  of  fact,  to  be  determined  by  the  ^^  . 

ey,  at  the  very  time  that  the  injury  was  received  by 
ir  on  the  train  T  And  this  will  depend  upon  the  fact, 

»umey  terminated  at  Kankakee.     It  is  claimed  on  the  *■»*» 

mse  that  that  was  the  termination  of  his  journey ;  and  if  _ 

bS  not  a  traveler  on  this  train  at  the  time  of  the  acci- 

»ur  attention  to  some  of  the  fact%  having  a  bearing  on 

The  conductor  states  in  his  evidence  that  when  he 
ickets  of  the  passengere,  Tooley's  ticket  was  only  for 
hat  is  a  fact  proper  to  be  considered  by  the  jury,  in 
ine  whether  or  not  his  journey  extended  beyond  Kan- 
nclusive,  of  course,  because,  as  a  matter  of  experience, 

where  men  commence  a  journey,  they  do  not  always 
et  to  the  termination  of  the  journey,  and  various  dr- 
iy  happen    during  the    progress  of  a  journey  which 
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change  the  purpose  of  the  traveler.  He  may  Btart  with  the  inte 
of  only  proceeding  to  a  certain  point.  Daring  the  journey  he 
change  his  mind,  and  proceed  further  on.  There  are  many  rei 
to  which  it  is  unnecessary  to  call  your  attention,  which  indicate 
this  is  only  one  incident  having  a  bearing  upon  the  main  fact  oi 
part  of  the  case,  whether  or  not  his  journey  terminated  at  Ka 
kee. 

Mr.  Merwin  states  in  his  evidence — the  truth  of  which  is  a  < 
tion  for  the  jury — ^that  in  a  conversation  he  had  with  Tooley,  he 
that  he  intended,  or  expected,  to  go  to  Mattoon,  which  was  son 
Champaign,  where  the  train  stopped.  The  way  that  arose  waA 
it  was  in  relation  to  the  seats ;  he  wanted  two  seats,  as  he  8U< 
that  he  could  sleep,  as  he  "  thought  or  expected  to  go  to  Mattoon." 

Now,  as  qualifying  this,  perhaps,  and  to  some  extent  inconsi 
with  the  statement  of  Merwin,  is  that  of  the  conductor.  The 
ductor  says  that  twice,  just  before  they  arrived  at  Kankakee,  he  i 
np  Tooley,  and  told  him  that  the  next  station  was  Kankakee ; 
there  was  no  remark  made  by  him  intimating  in  any  way  that  h< 
tended  to  go  further  than  Kankakee,  and  therefore  it  was  not  n 
sary  for  him  to  be  disturbed.  It  is  for  you  to  say  how  much  bes 
this  may  have  upon  the  question,  whether  his  journey  terminal 
Kankakee,  and  how  far  it  may  affect  the  statement  of  Mei 
There  is  this  other  fact,  that  when  the  train  started  at  Kankt 
Tooley  attempted  to  get  on  it  That  is  claimed  to  be  conclusive 
dence  of  his  purpose  to  proceed  further.  It  is  for  you  to  say ' 
bearing  that  may  have  upon  this  particular  question  that  we  are 
considering.  Then,  again,  in  relation  to  whether  or  not  he  had 
baggage  with  him.  It  is  said  that  there  was  a  satchel  or  valise  t] 
and  that  it  was  not  found  after  his  death.  How  far  this  may  ' 
any  bearing  upon  the  question  is  a  matter  to  be  determined  bi 
juiy.  The  only  light  in  which  it  is  material  this  question  shoul 
considered  is,  how  far  it  may  affect  the  conduct  of  Tooley  on  the 
oral  question  of  negligence.  If  his  journey  ceased  at  Kanka 
then  it  cannot  be  claimed,  under  the  undisputed  facts  of  this  < 
that  the  defendant  would  be  liable,  because,  on  the  assumption 
he  was  going  no  further  than  Kankakee,  in  attempting  to  get  oi 
train  as  he  did,  it  was  at  his  own  risk. 

If  he  were  going  beyond  Kankakee  on  the  train,  then  then 
other  considerations  which  may  affect  the  question  of  neglige 
According  to  the  view  which  we  take  of  the  contract  between 
parties,  if  he  were  a  passenger  proceeding  beyond  Kankakee  oi 
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the  right  to  leave  the  oar  at  Kankakee  and  return  to  it ; 
j^  he  had  the  right  to  get  off  of  the  train — ^he  was  not 
er  words,  to  remain  inside  of  the  car  all  the  time.  There 
ne  circnmstanee  which  I  onght  to  refer  to  in  connection 
Bstion  of  the  termination  of  the  journey  at  Kiinkakee, 

that  he  did  not  pnrohase  a  ticket  at  Kankakee,  and  it 
DO  that  the  train  stopped  there  several  minutes  ]  and  if 
he  testimony  on  this  point,  he  certainly  had  ample  time 

ticket  before  the  train  started  on  to  obtain  coal.  Still 
se  is  not  conclusive.      He  had  the  right  I  suppose  under 

nd  management  of  the  train,  to  pay  his  fare  on  the  cars.  _ 

dicamstance  to  be  taken  into  consideration  by  the  jury.  ^**^^^ 

conditions  of  these  policies  is,  as  has  been  stated,  that 
1  comply  with  all  the  rules  and  regulations  of  the  com- 

We  are  not  prepared  to  say  that  it  was  incumbent  on 
e  drcumBtanoes  of  the  case,  to  make  himself  acquainted 

ales  which  might  be  contained  upon  the  time  card.     We  "K!^ 

s  clause  of  the  policy  a  reasonable  construction.     A  pol-  ^ 

1  we  suppose  to  any   applicant.     It  is  what  is  called  an  r 

sy,  and  we  are  to  infer  that  the  meaning  of  this  clause 
)  traveler  should  only  make  himself  acquainted  with 
I  rules,  as  to  the  management  of  the  trains,  and  the 
ulroads,  which  are  presumed  to  be  known  to  travelers, 
circumstances.  For  instance,  Tooley,  as  far  as  we  know, 
er  on  this  road.  We  cannot  say  that  when  he  went  on 
vas  obliged,  because  of  this  clause  in  the  policy,  to  ex- 
\e  card  and  ascertain  all  the  minutiae  connected  with  the  C 

of  trains,  but  only  such  rules  as  a  general  traveler  might 
to  know  and  ought  to  know.  Any  other  construction 
Id  operate  as  a  snare  upon  travelers.     To  hold  that  the  •^^ 

become  acquainted  with  every  minute  rule  which  may  "^ 

on  the  back  of  a  time  card,  we  think  cannot  be  said  to 
eaning  of  this  clause  of  the  policy.     But  perhaps  if  he 

the  time  the  train  stopped  at  a  particular  place,  there 
uestion  whether  it  was  not  his  duty  to  make  some  inqui- 
iployees  of  the  train,  the  conductor,  or  others.  It  is  to 
in  decitling  this  question  of  the  negligence  of  Tooley, 
last  question  to  be  considered,  and  to  which  I  call  the 
the  jury,  that  this  is  not  an  action  between  the  represen- 
ley  and  the  railroad,  but  between  the  representative  of 
be  underwriters  upon  this  clause  in  the  policy,  '^  not  ne- 
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glecting  to  OBe  dne  diligence  for  self-protection."  And  perhaps  thei 
can  be  no  better  role  stated  tban  that  which  was  agreed  upon  bj  tl 
connsel,  namely,  that  it  was  his  duty  to  use  that  degree  of  cautio 
and  diligence  which  a  piudent  man  would  use  under  the  circumstai 
ces  in  which  he  was  placed ;  we  think,  also,  in  order  to  determin 
this  question  of  diligence  on  the  part  of  Tooley,  it  is  proper  to  tak 
into  consideration  whether  or  not  when  he  alighted  at  Eankake 
which  he  had  a  right  to  do,  any  notice  was  given  of  the  movement  < 
the  train.  That  may  be  an  element  which  may  have  a  bearing  upo 
the  question  whether  he  was  negligent  or  not.  Was  there  any  notic 
given,  either  by  the  ringing  of  a  bell,  or  by  word  of  mouth  from  tl 
conductor  or  any  of  the  employees  of  the  company?  If  a  perso 
having  a  right  to  leave  a  train  at  a  station  is  informed  or  notified  i 
any  way  that  the  train  is  going  to  start,  and  an  opportunity  given  1 
him  to  take  his  place  again  upon  the  train,  and  he  chooses  to  remai 
until  the  train  is  put  in  motion,  and  then  is  injured  in  getting  on  tl 
train,  it  may  be  said  that  he  is  negligent — in  other  words,  that  I 
takes  the  risk  of  getting  on  the  train  while  thus  in  motion.  But 
having  alighted  at  a  station  he  has  no  notice  given  to  him  of  tl 
movement  of  the  train,  or  he  has  not  the  opportunity,  after  notice 
given,  to  get  on  the  train,  and  intending  to  go  further  he  attempts  i 
get  on  the  train  and  is  injured,  we  think  there  is  not  the  same  mea 
ure  of  responsibility  upon  him ;  in  other  words,  that  the  question  < 
negligence  is  not  to  be  tried  by  the  same  tests  precisely,  because  ^ 
must  make  some  allowance  under  such  circumstances.  It  would  I 
natural  for  a  man — ^for  even  a  prudent  man — intending  to  go  &rth< 
on  the  train,  to  make  an  effort  even  when  the  train  is  in  motion,  to  r 
gidn  his  place  on  the  train. 

But  while  that  is  so,  it  is  to  be  understood  he  must  use  due  dil 
gence.in  trying  to  get  on  the  train,  and  to  that  question  I  will  no 
direct  your  attention  for  a  few  moments,  on  the  supposition  that  I 
intended  to  go  fmrther,  and  he  had  not  an  opportunity  to  get  on  tl 
train,  or  he  was  not  notified  that  the  train  was  about  to  move.  ] 
was  after  seven  o'clock  in  the  evening )  Tooley  proceeded  along  tl 
platform.  There  has  some  question  been  made  whether  the  bell  wi 
rung.  We  think  it  perhaps  ought  to  be  assumed  in  this  case  that  ihi 
fact  has  been  established.  It  is  proved  that  was  the  practice  of  tl 
engineer  just  before  the  train  started;  that  it  was  a  signal  to  the  coi 
ductor  that  the  engineer  was  ready  to  proceed.  It  is  also  distinctl 
Bwom  to  by  the  conductor  that  the  bell  was  rung,  and  it  is  a  fu 
stated  by   one  or  two  of  the  witnesses  that  the  remark  was  mad< 
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i  ringing/'  whioh  under  the  circumstanoeB  of  oonree  is  a 
[  fact.  ThiB  is  not  otherwise  contradicted  than  by  the 
;  several  witnesses,  that  they  did  not  hear,  or  do  not 

they  heard  the  belL  However,  we  leave  diis  question 
ined  by  the  jury.  Of  course  negative  testimony  is  not 
>r  important  as  positive  testimony,  if  you  believe  that 
les  stated  the  tmth.     There  is  some  controversy  as  to 

of  the  night.  Several  of  the  witnesses  say  that  it  was 
\\  some  that  it  was  moonlight;  and  some  state  that  it 
>wing  or  storming.     There  is  no  doabt  of  this  fact,  or  I 

y  assmne  it,  that  the  intent  of  Tooley  was,  when  he  Cl^^f^*^ 

11-— or  an  intimation  was  given  in  that  way,  or  by  the 

the  oars— to  get  on  the  train.  He  proceeded  rapidly 
Ktform ;  he  tried  to  get  on  the  train.    Now,  did  he  act  "^ 

a  pnident  man,  in  getting  on  the  train  T    Mr.  Lawrence 

le  came  aronnd  the  comer  of  the  station-house,  and  he  p^- 

unning,  or  walking  fast,  that  he  called  out  to  him  that 
only  going  to  coal  up,  or  something  to  that  effect.  Now 
\t  Mr.  Tooley  was  not  bound  to  take  any  declaration 

outsider  or  an  indifferent  person  as  true,  in  relation  to 

ent  of  the  train  or  its  motions.     The  only  effect  of  that  ^ 

it  changes  the  measure  of  his  responribility ;  and  gives  ^ 

conduct — ^to  his  action  ;   and  you  are  to  treat  it  in  a  dif-  «^ 

r  from  what  you  would  provided  he  had  no  intimation  , 

en  to  him ;   because  if  a  man,  after  being  notified  of  a  T* 

t,  which  should  govern  or  rule  his  conduct,  chooses  to 

way  as  to  encounter  risk  or  danger,  you  will  see  that 
ligence  is  different.  It  is  material  for  the  jury  to  con- 
that  light  alone.  And  then  it  will  be  a  question,  as  far 
»on  the  conduct  of  Tooley,  whether  or  not  he  heard  'what 

Mr.  Lawrence,  and  of  course  it  is  simply  a  matter  of 
9ther  or  not  he  did  hear;  positively  we  cannot  know, 
to  be  certain,  that  the  words  or  the  sound  attracted  his 

he  turned  round ;  and  it  is  for  you  to  say  whether  he 
1  a  way  as  to  give  him  warning  that  the  train  was  not  to 
an  the  coal-bin»— whether  or  not  he  heard  the  language, 
B  heard  a  sound  merely,  without  distinguishing  or  un- 
rhat  was  said.  All  these  are  to  some  extent  matters  of 
d  it  is  for  the  jury  to  determine  how  far  they  may  affect 
He  passed  by  the  rear  platform  of  the  rear  car ;  we 

a  £EU3t  to  be  taken  into  consideration  by  the  juiy  in  de- 


Digitized  by  CjOOQIC 


^.. 


Report  of  Decisiona.  \_Aj 

tennining  whether  he  did  or  did  not  act  a«  a  prodent  man,  if  h< 
lieved  that  the  train  was  going  on,  and  wanted  to  get  on  the  trai 
resume  his  jonmey.  Of  course  yon  will  nndeistand  that  the  da 
was  much  less  in  getting  on  the  rear  platform  than  on  the  for 
platform  of  the  car.  The  iaci  is,  that  he  did  not  attempt  to  g< 
the  rear  platform  of  the  car.  The  train  was  moving  slowly.  It 
not  appear  that  he  was  actoally  nmning,  although  walking  veiy 
He  attempted  to  get  on  to  the  cars,  either  on  to  the  forward  plat 
of  the  rear  oar,  or  between  the  two  cars.  If,  in  point  of  fact,  \ 
he  slipped  and  fell  he  was  attempting  to  get  on  between  the  oars, 
difficult  to  reconcile  it  with  our  ideas  of  prudence  on  the  part  of 
man  under  such  circumstances.  That  may  be  an  important  fac 
you  to  inquire  into— whether  that  is  so  or  not,  as  I  believe  is  s( 
by  one  of  the  witnesses.  It  is  very  much  a  question  for  the  j 
under  these  rules  which  the  court  has  laid  down,  whether  this  mi 
under  the  dicumstances,  conceding  that  he  was  going  further — ^a 
prudently;  whether  or  not  he  was  guilty  of  negligence.  It  is, 
haps,  natural  that  the  sympathies  of  a  jury  should  be  enliBte< 
favor  of  the  man,  or  his  representatives,  or  family ;  but  this  case, 
every  other,  has  to  be  decided  under  the  law  and  facts,  and  you 
to  apply  your  best  judgment  and  intelligence  to  the  facta,  taking 
law  from  the  court,  and  drawing  your  conclusions  upon  those  £i 
without  being  influenced  or  biased  by  the  relative  positions  of 
parties.  This  is  your  imperative  duty,  and  if  you  do  any  less  i 
this  you  do  not  come  up  to  the  measure  of  your  responsibility.  1 
not  a  question  of  sympathy  or  feeling,  but  of  law  and  evidence 
will  dismiss  the  case  with  one  further  remark.  There  has  not  I 
any  light  thrown  upon  the  motives  of  the  journey  of  Tooley  i 
Chicago  to  Kankakee.  We  were  left  in  ignorance  of  that  when 
tried  this  case  before,  and  we  are  now  just  as  ignorant.  It  ma^ 
that  there  is  an  impeuetrable  mystery  hanging  over  this  journey, 
is  said  that  he  was  going  to  Nokomis,  in  Montgomery  County,  wl 
was  his  residence.  In  point  of  fact^  when  he  was  required  to| 
his  residence  as  a  memorandum  on  the  policy  demanded,  he  ga^ 
as  Topeka,  Kansas,  not  Nokomis,  Montgomery  County,  Illinois, 
course  this  is  no  further  material  than  as  it  may  have  a  bearing  n 
the  journey  of  Tooley.  It  is  in  one  sense  no  matter  of  ours,  or  of  tl 
defendants,  where  he  was  going.  That  was  not  the  question, 
was  insured  for  the  two  days,  wherever  he  might  go.  There  is 
thing  stated  in  these  policies  as  to  the  proof  of  loss  or  damage, 
the  case  might  be,  or  as  to  the  time  within  which  the  payment  w< 
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there  were  damage.  It  has  been  admitted  that  notice 
K>  as  to  that  there  is  no  controversy.  The  policy  required 
shonld  be  given.  Then  we  understand  that  the  trae  con- 
it  would  be  that,  ifvnotice  were  ^ven,  it  was  the  duty  of 
T  to  pay  within  a  reasonable  time,  and  interest  would  nm 
spiration  of  that  time  when  the  payment  ought  to  be 
>not  know  that  it  is  necessary  to  trouble  the  jury  with 
ably  counsel  will  agree  about  that  matter, 
son :  Yes,  your  honor,  we  have  agreed  on  that, 
t :  Very  weU,  then,  you  may  simply  say,  by  your  verdict, 

find  for  the  plaintiff  or  the  defendant.  CTy^r**^ 

►r  plaintiff  for  $6,633.00.  \ 
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SUPREME  OOUET  OF  KANSAS. 


Error  to  Douglass  County  District  Court 


miNGTON  LIFE  INS.  CO.,  Plaintiff  in  Error,' 

vs. 

[ENEY  HANEY,  Dtfendant  in  Error.* 

rations  of  a  party,  whose  life  is  insured  for  the  benefit  of  another, 
^  after  the  application  and  the  poHoy.  cannot  be  received  in  evi- 
inst  the  assured  to  impeach  the  truthmlneas  of  the  application, 
instrament  is  set  out  in  full  in  an  answer,  and  its  execution  not 
ider  oath,  no  issue  is  raised  as  to  its  existence,  and  therefore 
D  error  in  rejecting  either  the  original  or  a  copy,  when  offered  in 

resumes  that  a  policy  of  insurance  is  based  upon  the  application, 
lit  on  such  policy  it  is  not  error  to  reiect  the  testimony  of  the  offi- 
3  company  that  the  policy  was  issued  in  the  helief  that  the  state- 
he  application  were  true  and  would  not  have  been  issued  if  any  of 
been  known  to  be  untrue. 

case  made,  fails  to  show  that  all  the  instructions  or  all  touching 
ar  question  are  preserved,  it  is  impossible  for  this  court  to  say 
any  error  in  refusing  a  certain  insti'uction  ;  for  it  may  have  been 
Ksause  aheady  once  given. 

Ddered  January  14th,  1872.    Syllabus  by  the  court. 


r 


Digitized  by  CjOOQIC 


284  Report  of  Dsdeiane.  [AP^ 

5.  Where  a  policy  of  life  ineiiTainoe  Bt^pnlated  that  it  shall  be  void  if  any 
the  statemente  in  the  application  shall  be  foond  in  any  respect  nntme,  aa 
where  the  application  contains  an  instniction  to  the  applicant  to  anwrt 
each  qneetion  ^'to  the  best  of  his  knowledge  and  belief  oriefly  bnt  espl 
citly,^  aod  also  a  statement  that  answers  made  to  the  questions  "  shall  for 
the  oasis  of  the  contract  for  insurance,  and  also  that  any  willftiUy  untn 
or  fraudulent  answers  shall  avoid  the  policy  "— 

Hddf  that  the  measure  of  truthfulness  required  by  the  policy  was  that  ind 
cated  in  the  application,  and  that  a  mere  misstatemeniL  unless  willful  ta 
fhradulent,  would  not  avoid  the  policy  on  account  of  tnis  stipulation. 

Brswbb,  J. 

Defendant  in  error,  plaintiff  beloW;  reoorered  a  judgment  in  tl 
District  Gomt  of  Douglass  County  on  a  policy  of  insurance  issued  l 
the  defendant  on  the  life  of  bis  wife,  Eliza  £.  Haney.  To  reverse  th 
judgment,  this  proceeding  in  error  has  been  brought;  the  questio 
presented  in  the  record  arises  solely  upon  the  exclusion  of  testunon 
and  the  charges  of  the  court.  Eight  grounds  of  error  are  presente 
and  discussed  by  counsel  for  plaintiff  in  error  in  their  brief,  yet  th 
determiaation  of  two  or  three  will  dispose  of  them  all  and  decide  th 
case.  The  first  and  third  points  present  the  same  question  and  ma 
be  considered  together.  That  question  is  this:  Can  the  declaration 
of  a  party,  whose  life  is  iusured  for  the  benefit  of  another,  made  lon^ 
after  the  application  and  the  contract,  be  received  in  evidence  againc 
the  assured,  to  impeach  the  truthfulness  of  the  application  T  Tb 
contract  is  between  the  assured  and  the  insurer.  The  pardes  are  th 
same  whether  that  which  is  insured  is  a  human  life  or  a  building 
There  is  this  difference,  that  the  life  being  active  can  by  its  oonduc 
affect  the  contract  even  so  far  as  to  annul  it,  while  the  buildingy  be 
ing  inanimate  and  passive,  has  of  itself  no  such  power,  but  asid 
from  this,  the  rights  and  liabilities  of  the  parties  to  the  contract  ar 
the  same.  The  party  insured  is  not  party  to  the  record,  and  there 
fore  her  declarations  are  not  admissible  on  that  ground;  she  is  not 
party  in  interest,  as  the  whole  benefit  and  interest  inures  to  the  ai 
sured ;  she  is  not  the  agent  and  authorized  to  speak  for  him,  no 
does  she  come  within  any  other  rule  by  which  her  declarations  cai 
be  received  against  him.  The  question  was  fully  examined  and  sel 
tied  in  the  case  of  Rawls  vs.  The  American  life  Ins.  Co.,  36  Barb, 
357 ;  Rawls  vs.  The  American  life  Ins.  Co.,  27  New  York,  282 ;  Th 
Fraternal  Mutual  Life  Ins.  Go.  vs.  Applegate,  7  Oh.  St.,  292.  In  th< 
case  of  Averson  vs.  Lord  Kinnaird,  6  East  R.,  188,  the  declaration 
made  intermediate  the  application  and  the  contract  were  admitted 
and  in  Kelsey  vs.  Universal  Life  Ins.  Co.,  35  Conn.,  225,  declaration 
shortly  prior  to  the  application  were  received.     In  both  cases  how 
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0  oonddered  by  the  oourts  as  being  00  Dear  the  applioation 
srly  a  part  of  the  res  gesUB;  and  in  the  first  case  Lord 

spoke  of  it  as  perhaps  proper  as  a  sort  of  cross  ex- 

the  statement  made  to  the  medical  man.    While  it  may 
^ted  whether  the  reasons  given  for  these  two  decisions 
ill  they  in  no  wise  conflict  with  the  well  settled  princi- 
Lch  the  other  cases  were,  and  thus  mast  be  decided, 
d  groond  of  error  js  the  striking  ont  certain  parts  of  the 

the  ofEioers  of  the  company.  The  depositions  were  of 
;  and  the  medical  examiner.  That  which  was  stricken 
a  copy  of  the  application.  As  the  application  was  set 
Bwer,  and  not  denied  nnder  oath,  its  execution  was  ad- 
;o  offer  the  original  would  have  been  surplusage  in  the  ^^^. 

rhe  second  part  struck  out  was  a  statement  of  the  man-  '^^' 

ting  business  in  the  home  office  of  the  defendant.    We  ^  . . 

w  the  ruling  of  the  court  either  way  on  this  could  have  ^^ 

ry  to  either  party.    The  third,  and  that  which  presents  - 

ficulty,  is  the  striking  out  from  the  deposition  of  the  V 

)  following:    ^'I  approved  it  and  a  policy  was  there- 
in acoordimce  with  the  application.    In  approving  of  it,  ^ 
9d  entirely  by  the  answers  and  representations  contained  •» 
)ation,  and  by  the  fact  that  it  had  been  approved  by  the  ^ 
liner  of  the  company.    I  never  should  have  approved  of 

n,  nor  would  the  policy  have  been  granted,  had  I  known,  f* 

m  stated  therein,  that  the  parents,  or  either  of  them,  of 
>Be  life  was  to  be  insured,  had  died  from  the  effects  of  a 
r  pneumonia,  or  that  her  brothers  or  sisters  had  died  of 
or  that  the  party  whose  life  was  to  be  insured  had  had 
le  lungs.    The  application  was  approved,  and  the  policy 

1  the  frdl  belief  on  the  part  of  the  company  that  the  re- 
and  answers  contained  in  the  application  were  true,  and 
uld  have  been  issued  had  I  or  the  company  supposed  or 
on  to  believe  that  the  representations  and  answers  con- 
application  were  in  any  respect  false.''    The  ruling  of 

a  correct.  How  far  false  statements,  if  any  there  were 
ition,  affect  the  validity  of  the  contract  is  a  question  of 
>urt,  and  not  one  to  be  settled  by  the  opinion  or  judg- 
er  party.  The  contract  is  based  upon  the  application. 
mmes  this,  and  detennines  the  nature  and  extent  of  the 
n:^  the  statements  truet  That  is  one  question,  and  this 
x)ws  no  %ht  on  it.     If  false,  were  they  willfully  false? 
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If  false,  did  their  mere  fialsity,  independent  of  any  question  of 
terialityor  wiUfdlnesB,  avoid  theoontractT  It  is  too  plain  for 
troyersy  that  npon  these  questions  this  testimony  has  no  bearing, 
may  be  laid  aside  as  immaterial.  Nor  can  the  question  of  materij 
be  decided  or  affected  by  this  testimony.  Where  the  applioatio] 
in  writing,  the  law  determines  what  is  and  what  is  not  materia] 
determination  which  applies  to  all  similar  contracts.  Campbell 
New  England  Mutual  life  Ins.  Co.,  ^  Mass.,  402 ;  Miller  vs.  Mn 
Benefit  Life  Ins.  Co.,  31  lowa^  232.*  Of  course  the  entering  into 
contract  is  as  to  either  party  a  voluntary  matter.  Each  inson 
company  may  determine  for  itself  upon  what  conditions  it  will  m 
its  contracts.  It  may  lift  any  trivial,  unimportant  matter  into 
essential  pre-requisite  and  condition  of  the  contract,  and  no  pei 
can  make  any  legal  complaint  because  it  insists  upon  such  condit 
and  any  legitimate  testimony,  which  shows  that  it  made  such  inun 
rial  matter  a  condition  of,  or  material  to,  its  contracts,  may  be  gi 
in  evidence.  Of  such  nature  is  the  testimony  offered  in  the  caac 
Valton  vs.  The  Nat.  Fund  life  Ins.  Co.,  20  N.  Y.,  32,  where  the  c 
pany^s  officer  stated,  during  the  pendency  of  the  negotiations,  1 
the  company  would  not  take  a  risk  under  certain  circumstan 
which  in  fact  existed,  but  the  applicant  represented  did  not. 
neither  party  can,  without  the  knowledge  of  the  other,  lift  an  un 
portant  and  trivial  thing  into  a  material  and  essential  fauat-y  and  w 
the  contract  has  been  executed  by  the  other  party,  and  it  is  cai 
upon  to  perform  its  obligations,  say  that  it  intended  this  trivial  n 
ter  should  be  essential,  and  that  it  did  not  exist  as  represented.  I 
party  would  make  anything  material,  other  than  what  the  law  says 
it  must  be  made  known  to  the  opposite  party  prior  to  the  contr 
Otherwise  the  law  will  determine  what  is  material  upon  the  tra 
actions  as  they  took  place  between  the  parties.  Hence,  what 
president  of  the  company  considered  material,  and  what  he  wo 
have  done  if  he  had  known  certain  things,  is  immaterial,  unless  s 
judgment  and  determination  were  commanicated  to  the  other  pa 
prior  to  the  contract.  Not  being  thus  communicated,  they  were  j 
perly  rejected  by  the  court  on  the  trial. 

The  remaining  points  arise  on  the  charge  of  the  court.     On  the 
plication  of  the  plaintiff,  the  court  gave  this  instruction :  '<  If  ]K 
Haney  answered  the  questions  put  to  her  to  the  best  of  her  knowle< 
and  belief,  any  misstatement  by  her,  unless  the  same  was  made  ^ 
fully  and  fraudulently,  will  not  avoid  the  policy."    The  court  also 


*  1  Ins.  Law  Jottr'l,  p.  96. 
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owing  instnictions  asked  by  defendant:  ^'Tbat  the 
d  declarations  which  are  contained  in  the  application 
of  the  said  Eliza  E.  Haney,  and  set  oat  in  the  defend- 
are  warranties,  and  if  the  joiy  shall  find  that  any  such 
re  nntrae,  the  plaintiff  cannot  recover.'' 
B  immaterial  whether  each  statements  contained  in  said 
id  set  ont  in  said  answer  were  untme  from  design,  mis- 
ance.  If  any  of  them  are  found  by  the  jnry  to  be  on- 
tiff  cannot  recover.'' 

the  statements  and  declarations  made  by  the  said  Eliza 

her  application  for  insurance,  npon  the  faith  of  which 

insurance  sued  npon  was  issued,  whether  regarded  as 

representations  of  facts,  must  nevertheless  be  substan- 

aU  respects  material  to  the  insurer  to  estimate  the  risk 

1,  and  if  materially  untrue  in  any  respect,  such  untruths 

policy,  even  if  such  untrue  statements  were  made  igno- 

^ood  fiaith." 

statements  and  declarations  made  in  Eliza  E.  Haney's  ap- 
isurance  in  reply  to  specific  inquiries  in  regard  to  her  own 
li,  or  to  the  cause  of  the  death  of  her  parents,  brothers 
material  to  the  insurers  to  enable  them  to  estimate  the 
^  and  to  determine  the  propriety  of  entering  into  the 
if  they  are  in  any  material  respect  untrue,  the  policy  is 

ird  fails  to  show  that  all  the  instructions  are  preserved, 
y  upon  the  particular  points  embraced  in  these,  it  is 
ler  under  the  ruling  in  Madders  vs.  Chappie,  10  Kan- 
anything  here  we  can  properly  consider  and  decide, 
may  have  been  so  because  already  given,  and  that  given 
en  accompanied  and  qualified  by  others,  so  as  really 
law  exactly  as  the  counsel  for  plaintiff  in  error  insist  it 
►een.  We  find  in  the  record  one  instruction  that  quali- 
Lly,  given  at  the  instance  of  the  defendant.  ^'  If  at  or 
)  of  making  the  application  for  insurance  Eliza  E.  Haney 
consumption,  or  any  of  the  other  diseases  or  infirm- 
)d  in  her  application,  and  as  to  which  sbe  was  interro- 
swered  ^No,'  then  the  policy  is  void  and  the  plaintiff 
."  More  of  similar  import  may  have  been  given.  Yet 
is  positive,  clear  and  free  from  any  ambiguity,  and  if  it 
improperly,  may  have  misled  the  jury.  It  becomes 
asary  to  examine  it,  and  in  its  examination  we  cannot 
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avoid  touohing  incidentally  some  of  the  instraotionB  refused, 
policy  Btipalates  as  follows :  ''  Tins  policy  is  issned  and  accepted 
the  assured  upon  the  following  express  conditions  and  agreements  :' 
''  Ist."  Here  are  enumerated  a  number  of  conditions,  among'  t 
the  following :  ''  Or  if  any  of  the  statements  or  declarations  madi 
the  application  for  this  policy,  upon  the  faith  of  which  this  polic 
issued,  shall  be  found  in  any  respect  untrue.''  Then  follow  oth 
and  then  is  the  following:  ''Then  in  every  such  case  the  said  c 
pany  shall  not  be  liable  for  the  payment  of  the  sum  insured  or 
part  thereof,  and  this  policy  shall  be  null  and  void.''  We  do  not 
derstand  this  clause,  ''  upon  the  £aith  of  which  this  policy  is  issn 
as  limiting  this  condition  to  a  portion  of  the  application,  or  any 
ticular  statements  therein.  It  does  not  mean  to  imply  lliat  there 
certain  statements  which  must  be  true  because  the  policy  is  bi 
upon  them,  while  others  are  immaterial.  It  means  that  the  po 
is  issued  upon  the  Caith  of  the  whole  application  with  all  its  at 
ments  and  declarations,  and  that  if  any  of  them  are  untrue,  the  i 
icy  is  avoided.  We  must  therefore  consider  the  application  a 
whole,  and  each  party  has  a  right  to  have  it  so  considered.  If 
application  propounds  certain  questions  and  indicates  in  what  n 
ner  they  must  be  answered,  it  is  enough  that  they  are  answered 
that  manner,  and  when  the  policy  is  based  upon  the  statements 
declarations  of  the  application,  it  is  based  upon  them  made  in 
manner  and  under  the  rules  laid  down  by  the  ^mpany  in  the  appl 
tion.  If  we  turn  now  to  the  application  we  find  under  the  head  " 
structions  in  filling  up  this  application,"  ''  First,  answer  each  of 
questions  on  the  first  page  to  the  best  of  your  knowledge  and  be! 
briefly  but  explicitly,"  and  at  the  close  of  the  questions  and  ansi^ 
of  the  applicant,  and  just  before  her  signature,  is  the  following :  ' 
is  hereby  declared  that  the  above  are  fieur  and  true  answers  to 
foregoing  questions,  and  it  is  acknowledged  and  agreed  by  the  unc 
signed  that  the  above  statements  shall  form  the  basis  of  the  cont 
for  insurance,  and  also  that  any  willfully  untrue  or  fraudulent  answi 
any  suppression  of  fieusts  in  regard  to  the  party's  health,  or  neglect 
pay  the  premium  on  or  before  the  day  it  becomes  due,  will  render 
policy  null  and  void,  and  forfeit  all  payments  made  thereon."  Wl 
the  policy  for  its  validity  requires  truthMness  in  the  statements  of 
application,  it  is  enough  if  they  are  true  according  to  the  degree  i 
conditions  of  truthfulness  required  by  the  application.  This  is  all 
parties  want  when  they  spoke  of  truthfulness  in  the  policy ;  to  { 
sume  otherwise,  and  suppose  that  the  company  meant  one  degree 
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the  application,  and  another  in  tlie  policy,  is  to  impute 
hich  the  law  will  never  presume,  and  if  shown  to  exist, 
ain.  We  think,  therefore,  the  coort  properly  gave  the 
ed  by  plaintiff,  and  in  so  far  as  those  refused  convey  a 
le,  they  were  erroneous, 
[^es  concurring.  * 


IITED  STATES  CIRCUIT  COURT, 

DISTRICT  OF  CALIFORNIA. 


NG,  Administkatoe  of  McPHERSON 
Deceased,  Plaintiff, 

vs. 

AL  LIFE   INS.   CO.,  of  New   York, 

Dtfendant*  , 

is  a  general  mle  that  forfeitures  are  not  favored,  and  that  pro- 
Q  tracts  for  forfeitures  are  strictly  constroed. 
— ^Tbese  principles  apply  to  forfeitures  in  policies  of  insurauce 
lent  of  premiums  when  due. 

forfeitures  provided  for  in  policies  of  insurance  are  for  the 
)  party  insuring,  and  may  be  waived  by  sucb  party. 
Where,  subsequent  to  the  accruing  of  a  forfeiture  under  the 
a  life  policy  for  non-payment  of  premiums,  the  insurer,  with 
rthe  facts,  by  its  own  acts,  or  those  of  its  agents,  recognizes 
as  still  subsisting,  and  manifests  an  intent  not  to  take  advan- 
>rfeitiire,  and  does  no  act  prior  to  the  death  of  the  assured 
purpose  to  claim  a  forfeiture— the  court  will  be  justified  iu 
iver  of  the  forfeiture. 

oiea,  the  liability  of  the  insurer  accrues  on  the  death  of  the 
it  is  too  late  afterwards  to  claim  for  the  first  time  the  benefit 


r 


[S,  for  Plaintiff. 

R  &  Berg  IN, /or  Dtfendant 

Sawyer,  C.  J. 

h,  1867,  McPherson  Young  made  application  to  H.   8. 

■ed  January  i»th,  1873.    Syllabun  by  the  Court.    From  Pacific  Law  Rt- 
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HomanS;  General  Agent  of  the  Mutual  Life  Insuianoe  Compa 
New  York  for  the  Pacific  Coast,  at  the  office  of  said  company  i 
city  of  San  Francisco^  for  a  policy  of  insurance  on  his  life  for  $t 
and  said  Homans  delivered  to  him  a  memorandum  of  agreeme 
writing  bearing  date  on  that  day,  acknowled^g  the  reoei 
'^  ninety-nine  and  30-100  dollars,  being  the  first  quarter  annual 
mium  on  his  application  for  a  policy  of  insurance  of  the  Mutual 
Insurance  Company  of  New  York,  for  the  sum  of  five  thousand 
lars,  on  the  life  of  Mack  P.  Young,  payable  at  45,  or  death,  and 
miiims  paid  up  in  ten  years.  Said  policy  of  insurance  to  take  c 
and  be  in  force  from  and  after  the  date  hereof  provided  that 
application  shall  be  accepted  by  the  company  ^  but  should  the 
be  declined  or  rejected  by  the  said  company,  then  the  full  an 
hereby  paid  will  be  returned  to  said  applicant  upon  the  pioductic 
this  receipt." 

The  application  of  said  Young  was  transmitted  by  Homans  to 
defendant's  office  in  New  York  by  steamer,  the  time  of  passag 
that  time  being  from  twenty-three  to  thirty  days.  The  applio 
having  been  accepted,  a  policy  was  duly  made  out,  signed  and  sei 
and  transmitted  to  said  Homans  at  San  Francisco,  and  was  rece 
by  him  on  or  about  August  2nd,  1867.  The  policy  bears  date  J 
5th,  instead  of  June  5th,  the  date  of  the  foregoing  receipt,  and, 
sequently,  the  time  of  payment  indicated  by  the  two  writings  < 
not  correspond.  The  policy  recites  the  consideration  to  be  $9 
paid  by  Young,  and  of  the  quarter  annual  payment  of  a  like  am< 
on  or  before  the  sixth  days  of  April,  July,  October,  and  Januar 
every  year.  The  first  quarter's  premium,  the  receipt  of  which  ii 
knowledged  in  said  memorandum,  and  in  said  policy,  was  not  in 
paid  in  cash,  but  the  promissory  note  of  said  Young  was  given  tl 
for,  payable  in  sixty  days  without  grace,  which  note  fell  due  Auj 
4th,  1867.  The  policy  states  that  it  is  issued  and  accepted  "  upon 
following  express  conditions  and  agreements,"  among  which  are : 

'^  Second. — If  the  said  premiums  shall  not  be  paid  on  or  before 
days  above  mentioned  for  the  payment  thereof,  at  the  office  of 
company  in  the  city  of  New  York,  (unless  otherwise  expressly  agi 
in  writing,)  or  to  agents  when  they  produce  receipts  signed  by 
president  or  secretary,  then,  in  every  such  case,  the  said  comp 
shall  not  be  liable  for  the  payment  of  the  sum  assured,  or  any  ] 
thereof,  and  this  policy  shall  cease  and  determine. 

"Third. — In  every  case  when  this  policy  shall  cease  and  detenu 
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[)e  null  and  void^  all  payments  therein  shaU  be  forfeited 

0  the  policy  were  two  regular  receipts,  duly  made  and 

1  proper  officers  in  New  York,  dated  at  New  York,  April 
6th,  1867,  respectively,  with  blanks  to  be  countersigned 
for  the  Pacific  Coast,  purporting  to  be  for  the  premiums 
quarters,  commencing  at  their  respective  dates.     These 

their  anrival  at  San  Francisco,  were  duly  countersigned 
.  Homans,  agent,  stamped,  and  the  stamps  canceled  with 
icisco  office  canceling  stamp  on  August  2nd,  1867,  as  the 
uiceling  marks  on  said  receipts  show.  On  August  8th, 
letter  was  addressed  from  the  office  of  said  defendant  in 

to  said  Young : 

San  Francisco,  Augnsi  8th,  1867. 
,  Esq.,  Vallejo,  Cal.,  Dear  Sir : 

of  insurance  with  the  Mutual  Life  Insurance  Company 
Please  inform   me  whether  I  shall  send   it  to  you  at 
^ou  will  call  and  get  it  when  you  are  in  the  city  1 
Respectfully  yours, 

H.  S.  Homans,  General  Agent. 

Per  R.  W.  Heath,  Jr. 

a  clerk  in  the  said  office  under  Homans,  but  whether 
\  delivered  to,  or  received  by,  said  Young,  or  when  or  in 

forwarded,  or  when,  or  in  what  manner  it  came  to  the 

the  pliuntiff,  the  administrator,  does  not  appear  from 
No  notice  of  the  acceptance  of  said  application  or  of 
rrival  of  said  policy  is  shown  to  have  been  delivered  to  or 
aid  Young.  Nor  was  any  demand  made  upon  him  for 
ent,  nor  any  receipt  or  notice  i*equiring  payment  pre- 
d,  and  neither  said  note,  nor  any  subsequent  installment 
ras  in  fact  paid  ^  said  note  was  never  surrendered  or  of- 
surrendered,  but  said  note  and  said  receipts  are  still  in 
said  company. 

i  21st,  1867,  siud  McPherson  Young  was  shot  with  a 
lejo,  and  mortally  wounded.  On  the  next  day  he  was 
i  St.  Mary's  Hospital  in  San  Francisco,  where  he  was 
ed  from  the  time  of  his  arrival  till  September  20,  J  867, 

from  the  effects  of  his  wounds.     From  the  time  of  the 
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shooting  till  his  death  said  Yonng  was  neither  physically  nor  mei 
competent  to  transact  any  matters  of  business. 

After  the  death  of  Yonng,  but  at  what  date  does  not  appea 
said  general  agent  wrote  upon  the  back  of  the  policy  with  pend 
words, ''  cancel;  dead/'  and  sent  the  policy  to  the  defendant,  in 
York. 

The  policy  was  canceled  October  3l8t,  1867,  by  tearing  off  th( 
of  the  company,  and  the  signature  of  the  president ;  cutting  a  b 
hole  out  of  the  body,  and  writing  upon  the  back  in  blue  inl 
words,  "  0.  Oct.  31,  '67,  Homans."  Shortly  after  the  death  of 
Young,  notice  was  duly  given  to  the  general  agent,  and  paymen 
manded,  but  refused  on  the  ground  that  the  defendant  was  not  li 
The  plaintiff  is  the  administrator  of  the  deceased. 

It  is  not  denied  that  there  was  a  contract  made.  The  receipl 
memorandum  issued  to  the  applicant,  dated  June  5th,  purports 
its  face  to  insure  him  from  its  date,  provided,  only,  that  the  apj 
tion  should  be  accepted  by  the  defendant.  It  was  accepted,  a 
policy  in  due  fonp  fully  executed  and  sent  to  the  San  Francisc 
fice  to  be  delivered.     These  acts,  it  is  conceded,  constitute  a  contr« 

But  it  is  iusisted  that,  although  the  memorandum  of  agreeme 
June  5th  does  not  specify  all  the  terms  of  the  contract,  it  is  im 
that  the  policy  shall  be  upon  the  usual  terms  embraced  in  the  co 
ny's  policy  that  the  acceptance  was  upon  the  terms  of  the  polio 
it  was  actually  prepared  and  executed,  and  that  under  these  t 
the  policy  became  forfeited  for  non-payment  of  premiums,  as  reqi 
by  one  of  its  express  conditions.  The  defendant  claims  that  the 
given  for  the  first  quarter's  premium  not  having  been  paid  when 
a  forfeiture  resulted.  If  not,  then  that  a  forfeiture  accrued  upon 
non-payment  of  the  second  quarter's  premium,  which  fell  du( 
July  5th,  if  the  date  of  the  policy,  or  on  September  5th,  if  the  da 
the  receipt  and  memorandum  of  June  5th  is  to  control. 

The  plaintiff  insists  that  it  is  incompetent  to  show  a  non-pay] 
of  the  note  against  the  acknowledgment  of  the  receipt  of  the  m( 
in  the  memorandum  of  June  5th,  and  also  in  the  policy  for  the 
pose  of  defeating  the  contract;  that  the  note  was  accepted  as 
ment,  and  the  defendant  is  estopped  from  denying  it  for  such  a 
pose.  It  was  so  expressly  held  in  Provident,  etc..  Insurance  Goi 
ny  vs.  Fennell,  49  111.,  180.  This,  I  suppose,  is  on  the  principle 
cognized  by  the  authorities,  that  such  acknowledgments  are  oftc 
be  regarded  as  presenting  a  double  aspect — firstly,  as  a  simple  re 
for  money,  secondly,  as  constituting  a  part  of  a  contract.     In  the 
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for  collateral  puiposeB,  sach  as  the  recovery  of  the  money, 
ledgment  may  be  contradicted.  In  the  second,  and  for 
of  defeating  the  operation  of  the  contract,  they  cannot  be 
.  These  distinctions  are  discussed  in  Peck  vs.  Vanden- 
ases  there  cited,  30  Gal.,  23,  and  Ashley  vs.  Vischer,  24 
roit  vs.  National  Protection  Insurance  Company,  25  Barb., 

11  not  rest  my  decision  on  that  ground. 

itiff  further   insists  that  if   there  was  a  forfeiture,  it  was 

efendant.     It  is  elementary  law  that  forfeitures  are  not  fa- 

that  provisions  for  forfeiture  must   be   strictly  construed. 

[ties  also  hold  that  these  principles  are  applicable  to  for- 

nsnrance  policies ;  that  the  provisions  for  forfeiture  are  in-  ^z 

lie  benefit  of  the  companies,  and  may  be  waived  by  them ;  •«•»?.  "•  ^ 

irts  will  find  a  waiver  upon  slight  evidence.     See  among 

>  Ripley  vs.  j^tpa  Insurance  Co.,  29  Barb.,  557  5  Goit  vs.  '  ^^ 

x>tection  Insurance  Co.,  25  Barb.,  189 ;  Baker  vs.  Union  \ 

Dce  Co.,  6  Robt.,  394 ;  Boehen  vs.  Williamsburg  Ins.  Co.,  ^ 

W  \  Bonton  vs.  Am.  M.  L.  Insurance  Co.,  25  Conn.,  542 ; 

^rchants'  Mut.  Ins.  Co.,  19  Lou.  An.,  214;  Insurance  Co. 

,  6  Wal.,  129.  2.    . 

ese  principles  to  the  fEMsts  of  this  case.     The  policy  bears  ^ 

5th,  and  the  receipts  prepared  by  the  company  correspond  •  *^ 

ate.     The  company,  therefore,  regarded  the  *B6cbnd  quar- 

m  as  due  July  6th,  and  acted  upon  that  idea,  although 

ion  was  made,  and  the  first  memorandum  receipt  and  con-  ^^ 

on  June  5th.  The  promissory  note  given  for  the  first 
mium  being  payable  without  grace,  fell  due  August  4th. 

9en  that  the  condition  of  the  policy  imposing  a  ferfeiture,  *"^ 

ment  to  be  made  ''  at  the  office  of  the  company  m  the  diy  ^ 

ICy  or  to  agents  when  they  prodtAce  receipts  signed  by  the 

secretary y  unless  otherwise  expressly  agreed  in  writing." 
I  evidence  in  this  case  of  its  having  been  otherwise  agreed 

It  does  not  appear  that  the  policy  was  received  at  the 
CO  office  before  die  2nd  of  August.  At  or  about  the  sixth 
policy  must  have  been  in  the  defendant's  office  in  New 

would  give  twenty-seven  days  to  August  2nd,  to  make 
to  San  Francisco.     The  defendant  knew  at  the  time  of 

the  policy  that  the  second  installment  of  premium  had 
d  at  the  office  in  New  York. .  It  also  knew  that  it  could 
\o  Us  agents  here  in  accordance  with  the  terms  of  the  con- 
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tract,  so  as  to  be  obligatory  upon  defendant,  for  the  reason  that 
onlif  receipt  duly  signed  as  specified  in  the  policy  authorizing  the 
ment  to  its  agents  was  attached  to  the  policy,  and  would  uot  r 
San  Fiuncisco  till  the  month  of  August,  a  month  after  it  wa^ 
The  defendant  did  not  expect  payment  at  its  office  in  New  York 
or  it  would  not  have  sent  its  receipt  to  its  agent  to  enable  him  to  rec 
payment.     The  defendant,  then,  by  its  officers  in  New  York,   ti 
mitted  the  policy  and  receipts,  with  knowledge  that  payments  had 
and  wonld  not  be  made  at  the  office  in  Now  York,  and  that  it  c 
not  be  made  elsewhere  in  the  mode  required  by  the  terms  of  the 
tract  for  a  month  after  due.     Yet  the  policy  was  sent  with  an  in 
that  it  should  be  delivered  and  payment  received  by  its  agent  in 
Francisco,  although  it  knew  that  there  must  necessarily  be  a  for 
ure  upon  the  strict  letter  of  the  contract.     Also,  after  the  receip 
the  policy  at  San  Francisco,  on   the  second  of  August,  nearly  a  m< 
after  the  second  installment  fell  due,  according  to  the  terms  of 
policy,  the  defendant's  agent,  necessarily  knowing  that  payment 
not  been  made,  stamped  and  countersigned  the  receipt  ready  for 
livery  upon  payment,  thereby  treating  the  agreement  as  still  in  fo 
Again,  on  the  eighth  of  August,  four  days  after  the  note  ^ven  for 
first  quarter's  premium  fell  dne,  and  after  default  in  payment,  and 
cessarily  with  knowledge  of  non-payment  of  both  the  note  and  sec 
installment,  the  agent  of  the  defendant  addressed  to  Yonng  the  i 
before  set  out  in  this  opinion. 

This  act,  after  the  forfeiture,  if  any  there  was,  had  attached,  re< 
nizes  the  agreement  as  being  still  in  force.  The  letter  does  not  € 
demand  payment,  or  refer  to  the  fact  of  non-payment,  or  fix  any  i 
when  the  insured  should  call  for  the  policy,  or  make  payment, 
simply  notifies  him  that  his  policy  has  arrived,  and  asks  whethc 
should  be  sent  to  him  at  Vallejo,  or  whether  he  would  call  and  gc 
when  in  the  city,  implying  that  it  would  be  at  bis  option  to  hav 
sent  to  him  at  once,  or  wait  his  convenience  till  he  should  come  to 
city  and  be  able  to  call  for  it.  The  defendant  manifested  no  hast^ 
anxiety  upon  the  subject,  for  the  policy  was  on  hand  from  the  2n 
the  8th  of  August  at  least,  before  the  notice  to  Young  was  even  \ 
ten,  and  it  does  not  appear  when  it  was  sent.  It  does  not  appear 
this  or  any  other  notice  reached  him.  No  other  act  of  the  comp 
is  shown  incyonsistent  with  this  action,  or  tending  in  the  slightest 
gree  to  nhow  an  intention  to  insist  upon  a  forfeiture  till  after  the  d< 
of  Young,  when  the  policy  was  canceled,  October  31st,  payment  of 
loss  having  before  been  refused. 
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hardly  have  been  expected  that  Young  would  call  to  make 
payment  until  notified  whether  the  risk  had  been  accepted, 
0  there  was  ample  time  between  June  5th;  when  the  appli- 
made,  and  the  5th  of  September,  the  time  when  the  next 
onld  have  fallen  due,  had  the  date  of  the  policy  agreed 
late  of  the  application,  and  the  preliminary  memoraudum 
»nt  given  to  him  by  defendant's  agent  in  Saji  Francisco. 
•ubtleBS  supposed  that  notice  of  acceptance  or  rejection 
iven  before  the  note  for  the  first  quarter's  premium  would 
)nt  however  this  may  be,  the  several  acts  of  the  defendant, 
Eu^,  and  the  acts  of  its  officers  in  relation  to  the  matter 
te  court,  which  were  performed  subsequent  to  the  accruing 
iture,  if  any  accrued,  treat  the  agreement  for  insurance  as 
ce.  They  affirmatively  indicate  an  intention  not  to  insist 
feiture,  and  hAd  the  accident  and  death  not  occurred,  there 
doubt,  &om  the  facts  shown,  that  even  as  late  as  the  death  ?^    * 

he  premium  would  have  been  received  and  the  policy  de-  ^ 

a  the  case  cited  by  counsel  of  Ghipman,  against  the  same  1- 

tried  in  this  court  a  year  ago,  there  was  no  act  of  any  ^  ^ 

a   on  the  part  of  the  company  indicating  an  intention  to 

Forfeiture,  or  in  any  way  recognizing  a  subsisting  contract.  ««  • 

this  case,  all  the  acts  of  the  company  after  the  forfeiture  ^ 

id  prior  to  Young's  death,  shown  to  the  court  recognize  »^ 

;  as  still  subsisting,  and  manifest  an  intention  not  to  claim 


npon  the  fcM^ts,  the  court  must  find  a  waiver  of  any  forfeit- 
had  accrued,  and  that  under  the  circumstances,  after  the 
le  assured,  it  was  too  late,  for  the  first  time,  to  insist  upon 
re. 

laintiffhave  judgment  for  the  amount  of  the  policy,  less 
premiums,  and  interest  from  the  time  payment  should 
niKle, 
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SUPREME  COURT  OF  MISSOURI. 

MARCH    TERM,    1872. 


Appeal  from  St  Louis  Circuit  Court. 


THE  LIFE  ASSOCIATION  OF  AMERICA,  Appellant, 

vs. 

THE    BOARD    OF    ASSESSORS   OF    ST.    LOUIS 
COUNTY,  Eespondent* 

The  assessors  of  St.  Louis  Coantv  assessed  for  the  year  1870  money  on  1 
and  honds  and  notes  of  the  valne  of  $294,000.00  belonging  to  the  appella 
mutual  life  insurance  company  organized  under  the  laws  of  the  State, 
having  no  capital  stock. 

The  statute  provided  that  life  insurance  companies  organized  under  the  1 
of  the  State  should  pay  certain  fees  to  go  to  the  support  of  the  insnn 
department,  which  should  be  in  lieu  of  all  fees  and  taxes  whatsoever, 
cept  that  they  might  be  taxed  on  their  paid-up  stock. 

The  constitution  of  the  State  in  the  declaration  of  rights  declares  that  ' 
property  subject  to  taxation  ought  to  be  taxed  in  proportion  to  its  val 
and  also  provides  that "  no  property,  real  or  personal,  shall  be  exempt  i 
taxation  except  such  as  may  be  used  exclusively  for  public  schools, ; 
such  as  may  belong  to  the  United  States,  to  this  State,  to  counties,  o 
municipal  corporations  within  this  State.'' 

This  law  must  be  construed  in  subordination  to  the  constitution  of  the  St 
The  word  *'  ought "  in  the  constitution  is  not  directory,  but  mandatory. 
Under  the  provision  of  the  constitution  the  legislature  had  no  power  to 

empt  the  company's  property  from  taxation  or  to  commute  the  taxes  uj 

the  same. 

The  act  in  question  cannot  have  the  effect  of  exempting  the  appellant's  pi 

erty  from  taxation. 
Although  the  assessment  could  not  be  made  under  the  provisions  of  the  si 

ute  in  regard  to  assessing  shares  of  stock,  it  could  be  made  under  the  g 

eral  revenue  law. 

Irwin  L.  Smith  and  T.  F.  Gai^tt,  for  Appellant 

F.  AND  L.  Gottschalk  and  Tho's  C.  Reynolds, /or  Hespondet 

*  Decieion  rendered  April       1872. 
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Wagner,  J. 

BfiflOTS  of  St.  LotUB  county  afisessed  for  the  year  1870,  fur- 
ey  on  hand,  and  bonds  and  notes  of  the  value  of  $294,- 
[onging  to  the  appellant.  To  obtain  relief  from  this  as- 
ie  proceeding  was  taken  to  the  Circuit  Court  by  certiora- 
re  the  assessment  was  sustained.  The  appellant  is  an  as- 
iganized  on  the  mutual  plan  for  the  assurance  of  lives, 
claimed  that  by  the  law  of  this  State  their  property  is 
npt  from  assessment  and  taxation.     Tliis  claim  is  based  on 

section  of  .the  act  in  regard  to  the  incorporation  and  reg- 
life  insurance  companies,  approved  March  10th,  1869. 
,  752,  sec.  40.  The  section  provides  that  the  life  insurance 
eferred  to  shall  pay  certain  fees  which  shall  go  to  the  sup-  ^m^ 

insurance  department,  and  shall  be  in  lieu  of  all  taxes, 
censes  whatsoever   collected   for  the  benefit  of  the  StAte.  nf' 

ompanies  organized  under  the  laws  of  the  United  States,  •»' 

r  State,  doing  in  this  State  the  business  mentioned,  shall 
o  existing  laws  relating  to  fees  and  licenses  for  county  and 
purposes.     The  further  provision  is  then  made  that  all  com- 

>nized  under  the  laws  of  this  State  and  doing  the  business  *«  ^ 

shall  pay  all  fees  required  in  the  section,  which  shall  be  in  ^ 

fees  or  taxes  whatsoever,  exempt  that  they  may  be  taxed  *^ 

Mud-up  capital  stock  in  the  same  manner  as  other  property  , 

;y,  for  county  and  municipal  purposes.  1 

le  organization  of  the  appellant  it  has  no  paid-up  capital  r^ 

its  property  consists  wholly  of  its  assets,  and  if  effect  is 

le  section,  its  entire  property  is  exempt  upon  the  payment  X 

Dated  fees.     This  law  must  be  construed  in  subordination  • 

dtution  of  the  State,  and  the  question  is  whether  it  vio-  ••-■ 

nstrament.     Under  the  former  constitution  the  legislature  ^ 

undoubtedly  passed  the  law,  as  there  was  then  no  provi- 
t  exemptions,  and  the  whole  matter  of  taxation  was  confid- 
pslative  discretion.  But  there  are  two  clauses  in  the  pre- 
ition  which  have  a  direct  bearing  on  the  subject,  and  which 
L  all  legislative  action. 

is  embodied  in  the .  declaration  of  rights,  art.  1,  sec.  30, 
res  that  "  all  property  subject  to  taxation  ought  to  be  taxed 
►n  to  its  value ;"  and  the  second  is  section  16  of  article 
provides  that  "no  property,  real  or  personal,  shall  be  ex-. 
Et^tion  except  such  as  may  be  used  exclusively  for  public 
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schools,  and  sucli  as  may  belong  to  the  United  States,  to  this  St» 
conn  ties,  or  to  mnnicipal  corporations  within  this  State." 

Some  criticism  has  been  indulged  in  by  coansel  on  the  phrasec 
of  the  first  clause,  and  it  is  contended  that  the  word  ''  ought  ^  s 
that  the  provision  was  simply  intended  to  be  directory ;  that  as  to 
formity  of  taxation  it  amounts  to  a  recommendation,  but  is  not  i 
rative.  The  old  constitution  used  the  word  "  shall "  but  it  is  ovi 
from  a  survey  of  the  whole  instrument  that  the  substitution  of  the 
word  for  the  other  was  not  intended  to  produce  any  change  in  the 
structiou  or  the  duties  enjoined.  The  word  designated  is  expra 
of  a  duty  and  equivalent  to  a  prohibition  against  procee<^ng  in 
other  way.  This  is  abundantly  manifest  by  comparing  the  pi 
used  with  others,  which  all  will  concede  inmperative  and  mandat 
Thus  the  constitution  in  other  sections  declares  'Hhat  all  elect 
ought  to  be  free  and  open; "  that ''  courts  of  justice  ought  to  be  c 
to  every  person,"  etc. ;  "  that  no  private  property'  ought  to  be  take: 
applied  to  public  use  without  just  compensation,"  and  'Hhat  the  ] 
pie  ought  to  be  secure  in  their  persons,  papers,"  etc.  These  are 
positive  injunctions  which  cannot  be  denied,  and  their  obligatory  f< 
would  be  in  no  wise  strengthened  by  inserting  the  word  '^  shall  " 
"  ought." 

Under  the  former  constitution,  when  this  provision  was  in  the  coi 
for  interpretktion,  it  was  decided  that  the  clause  was  evidently  ni 
datory  upon  the  General  Assembly,  when  exercising  the  taxing  pow 
and  furnished  a  rule  which  was  not  to  be  departed  from.  But  it 
said  that  the  settlement  of  the  question  what  property  should  be  e 
jected  to  taxation  was  left  to  their  descretion.  Hanultou  &  Treat  in 
Louis  County  Court,  15  Mo.,  1 ;  State  vs.  North  &  Scott,  27  Mo.,  ^ 
Since  these  decisions,  however,  that  discretion  has  been  withdrawn  f 
the^  legislature,  and  they  are  now  expressly  forbidden  from  exempi 
any  property  from  taxation. 

But  it  is  clidmed  that  although  the  legislature  may  not  have 
power  to  exempt  property  from  taxation,  it  has  the  power  to  oomn 
taxes,  and  that  the  40th  section  is  a  commutation.  In  Illinois 
doctrine  has  been  announced  under  a  constitutional  provision  not 
tirely  similar  to  ours,  but  intended  certainly  to  produce  uniformit 
taxation.  The  first  case  was  the  Illinois  Central  Railroad  Comp 
vs.  McLean.  County,  17  111.,  291,  where  it  was  held  that  the  provi 
in  the  charter  of  the  railroad  company  exempting  its  property  f 
'taxation  upon  the  payment  of  a  certain  proportion  of  its  earnings 
constitutional;  and  the  second  was  the  case  of  Hunsaker  et  aL 
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al.,  30  111.,  146,  where  the  court  decided  that  the  legislar 
commute  a  tax  for  the  payment  of  money  or  other  equiva- 
heee  cases  there  was  no  claim  of  exemption,  bat  snms  of  « 
e  paid,  and  bnrdens  assumed  in  lieu  of  taxes.  An  atten- 
1  of  the  cases  has  failed  to  convince  me  that  they  were  de- 
)Trect  principles. 

\  an  act  of  incorporation  was  passed  exempting  property, 
Ekin  circumstances,  from  general  taxes,  upon  the  payment 
ax.     The  Supreme  Court  held  the  law  to  be  unconstitn- 

in  their  opinion  they  use  this  language:    "The  very  last 

n  that  should  be  adopted  would  be  one  that  makes  it  con-  ^*m^^^ 

be  Constitution;  and  we  are  clear  in  the  opinion  that  if  it 

t  is  claimed  for  it,  and  intends  to  provide  for  the  exemp- 

y  part  of  the  property  in  a  municipal  corporation,  other- 

ct  to  taxation,  from  contributing  its  proper  proportion  to 

I  revenue  fund,  it  is  in  conflict  with  the  second  section  of  'Cl  *  *  * 

1  article  of  that  instrument,  and  should  be  treated  as  a  2. 

before  the  adoption  of  the  present  Constitution,  the  whole  ^ 

taxation  was  committed  to  the  discretion   of  the  General 

It  might  be  levied  upon  such  property,  and  in  such  pro^  / 
that  body  saw,  fit.    The  right  to  make  exceptions  and  ex-  "* 

ras  unquestionable.     But  this  discretion  no  longer  exists.  «r 

'  burdens  are  made  to  rest  upon  the  property  6f  the  State,  ^ 

^er  money  is  to  be  raised  by  taxation,  the  positive  injunc-  '      ^ 

laws  shall  be  passed,  taxing  by  a  uniform  rule  all  moneys, 

estments  in  bonds,  stocks,  joint-stock  companies,  or  other-  ^ 

also  all  real  and  personal  property,  according  to  its  true 
aoney.''    City  of  Zanesville  vs.  Richards,  Auditor,  etc.,  5 

89.  ^-. 

le  had  as  much  of  the  characteristics  of  a  commutation  as  ^^"2 

ider  consideration.  The  State  there  undertook  to  exempt 
y  and  make  it  liable  only  for  the  payment  of  a  road  tax, 
here  is  an  exemption,  and  only  certain  fees  are  required, 
rejected  the  claim  and  constnied  the  organic  law  accord- 
obvious  import  and  the   unquestioned    intentions    of  its 

constitutional  provision,  essentially  the  same  as  ours,  en- 
tiiformity  of  taxation,  the  Wisconsin  Legislature  passed  a 
required  railroad  and  plankroad  companies  to  pay  for  the 
SCate  one  per  cent,  of  the  gross  earnings  of  their  respect 
which  should  be  in  full  of  all  taxes  of  every  kind  upon 
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such  roads  or  other  property  belonging  to  Bach  companies,  o 
stock  held  by  individuals  therein,  and  in  1855,  in  the  case  of  th< 
waakee  and  Mississippi  Railroad  Company  vs.  the  Saperviso 
Waukesha  County,  the  Supreme  CoiXrt  held  the  act  to  be  oonstiti 
ai.  The  case  was  never  reported,  and  the  judgment  seems  to 
been  hastily  made  and  not  well  considered.  The  question  was  ^ 
presented  in  1862,  in  the  case  of  Kneeland  vs.  City  of  Milwaak 
al.,  15  Wis.,  454,  and  the  court  declared  that  if  the  question  iv 
new  one,  they  would  not  hesitate  to  hold  that  the  act  was  in  viol 
of  the  Constitution,  but  that  in  view  of  the  iauai  that  all  the  tax 
of  the  State,  and  all  the  private  transactions  growing  out  of  it, 
for  many  years  been  conducted  on  the  theory  of  its  validity,  ai 
view  of  the  disastrous  consequences  which  would  flow  from  over 
ing  the  decision  after  such  a  lapse  of  time,  they  felt  bound  to  ac 
and  abide  by  the  former  ruling. 

No  such  difficulty  environs  this  court  in  deciding  this  ques 
The  Constitution  is  now  to  be  construed  for  the  first  time,  and 
determination  herein  will  not  interfere  with  property  rights  h 
upon  a  different  adjudication.  The  section  by  which  freedom  \ 
taxation  is  claimed  is  more  of  an  exemption  than  a  commutation, 
does  not  provide  for  the  payment  of  any  sum  to  the  general  r8v< 
in  lieu  of  taxes,  but  only  certain  fees  to  the  support  of  an  officer, 
is  incredible  that  the  Legislature  intended  that  taxes  on  hundred 
thousands  of  dollars,  which  may  come  into  the  hands  of  wealthy 
porations,  should  be  commuted  for  the  yearly  payment  of  a  hunc 
and  fifty  or  two  hundred  dollars  in  official  fees.  But  I  am  tlo\ 
clined  to  the  belief  that  this  power  of  commutation  exists  under 
present  Constitution.  The  literal  reading  of  the  two  clauses  her 
before  referred  to  are  surely  in  opposition  to  it.  The  Constitution, 
its  injunction  that  no  property  should  be  exempt  from  taxation^  j 
the  requirement  that  it  should  be  taxed  in  proportion  to  its  va] 
was  framed  with  the  express  view  of  remedying  a  great  mischief, 
is  well  known  that  under  the  former  Constitution  the  burdens  of  t 
ation  were  often  unequal  and  unjust.  Capitalists  and  corporatii 
were  in  the  habit  of  getting  exemptions,  so  that  a  large  proportion 
their  wealth  was  withdrawn  from  paying  its  proportionate  share 
administering  the  government,  and  a  corresponding  increase  v 
thrown  upon  those  who  were,  least  able  to  pay.  The  small  proper 
holders,  who  comprise  the  great  mass  of  the  tax-payers,  usually  j 
their  taxes  promptly,  without  question,  and  seldom  combine  for  the  p 
pose  of  piocuiing  any  special  privileges  or  exemptions.     But  oi^it 
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ad  eager,  lynx-eyed  and  vigilant,  always  ready  to  reach  for 

shrink  from  burdens,  able  and  ready  to  bring  powerful 
ns  to  bear  to  influence  legialatiye  action,  will  be  always 
ke  advantage  of  a  construction  of  the .  Constitution  which 
it  to  shift  the  burdens  it  ought  to  bear  on  the  shoulders  of 

was  to  avoid  this  injustice  and  to  cut  off  all  importunity 
igislation,  that  the  Constitution  made  the  provision  forbid- 
liscrimination.  But,  if  what  was  intended  as  a  safeguard 
pie's  rights  can  be  avoided  by  granting  an  Immunity  under 
e  of  accepting  the  merest  trifle  as  a  commutation,  the  in- 
B  practically  nuUifled  and  the  clause  is  a  sheer  delusion, 
notion  of  the  Constitution  by  this  court  which  would  vir- 
il  its  efficiency,  would  be  as  unwarranted  as  it  would  be 
o  the  rights  of  our  citizens.  *■«»'  .  ^ 

>Te  come  to  the  conclusion  that  the  act  in  question  cannot  ^ 

Feet  of  exempting  the  appellant's  property  from  taxation.  '^^ 

rther  insisted   that,   although  the  court  should   be   of  the  2 

it  the  act  did  not  work  an  exemption  from  the  payment  of  ^ 

there  was  no  law  in  force  authorizing  the  officers  to  make 
nent.      It  is  trae  the  assessment  could  not  be  made  under 

^enty-three    and  twenty-four  of  the  statute.  Wag.   Stat.,  ** 

these  sections  have  reference  to  assessing  shares  of  stock,  ^^ 

ure  no  shareholders  in  the  appellant's  company.     But  the  *^ 

rwned  the  property,  and  had  it  in  his  possession,  and  there  *      f  - 

to  prevent  its  assessment  under  the  general  revenue  law. 

lection  of  the  law  declares  that  taxes  shall  be  levied  on  all  ^^^ 

eal  and  personal.     Wag.  Stat.,  1159.     And  it  is  made  the 
B  assessor,  in  administering  the  oath  to  tax-payers,  to  swear 

re  a  true  and  correct  list  of  all  taxable  property,  including  ••^ 

Qey  and  notes,   or  bonds  in  hand  or  on  deposit,  owned  by  ^^^ 

der  their  charge.     Wag*  Stat.,  1167,  sec.  12. 
^president  of  the  company  gave  in  the  property  as  under 

and  owned  by  the  company,  and  he  could  have  done  no- 

The  property  was  certainly  liable  to  taxation,  and  be- 
dlonged  to  a  corporation  and  did  not  come  within  the  cate- 
lies  or  stock,  it  was  not  entitled  on  that  account  to  be  ex- 
>m  assessment  under  the  general  provisions  of  the  law.  I 
opinion  that  the  assessors  bad  full  authority  for  their  action, 
ae  judgment  of  the  Circuit  Court  should  be  affirmed, 
er  judges  concur.  • 
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SUPREME  COURT  OF  ILLINOIS, 

SEPTEMBER  TERM,  1871. 


Appeal  from  Peoria  Circuit  Court 


THE  SECURITY  INS.  CO.,  of  New  York,  Appellant, 

vs. 
DE  WITT  C.  PARRELL,  AppeOee.* 

The  company  iBsned  a  policy  upon  a  quantity  of  high  wines,  which  : 
deetroyed  by  fire  while  ou  deposit  in  the  distillery  warehouse,  and  b< 
the  United  States  tax  of  fifty  cents  per  gallon  had  been  paid,  or  any  c 
from  the  Government  for  the  withdrawal  of  the  spirits  had  been  gi 
The  hi^h  wines,  without  the  payment  of  the  government  tax,  were  w 
forty-nine  cents  per  gallon  at  the  time  they  were  destroyed. 

The  tax  of  fifty  cents  per  gallon  was  added  as  a  burden  upon  the  const 
and  not  upon  the  distiller. 

Though  a  lien  for  the  tax  existed  on  the  high  wines  from  the  time  of  dist 
tion,  for  the  prevention  of  fraud,  the  personal  liability  of  the  insun 
only  upon  removal  or  breach  of  the  condition  of  the  bond. 

Therefore  the  liability  of  the  insurance  company  was  only  for  the  value  oi 
spirits  at  forty-nine  cents  per  gallon. 

TnoRirroN,  J 
This  suit  was  brought  upon  a  policy^  of  insurance. 
The  high  wines  insured  were  worth  forty-nine  cents  per  gal] 
without  the  payment  of  the  tax,  and  ninety-nine  cents  per  ga] 
with  the  tax  paid.  When  burned,  they  were  on  deposit  in  what  y 
known  as  the  distillery  warehouse.  The  tax  had  not  been  paid,  i 
consequently  there  had  been  no  order  for  the  withdrawal  of  tl 
from  the  warehouse. 

The  question  chiefly  argued,  and  which  we  shall  consider,  is  whetl 
the  insurance  company  is  liable  for  the  high  wines  valued  at  forty-ni 
or  ninety-nine  cents  per  gallon  ? 
'  •  ■  ■      ■  ■'     .......  ....^ 'I. '     '  .  ■  .1. ■  ■  i-»  .1 

*  Decision  rendered  January  23nd,  187S. 


Digitized  by  CjOOQ IC 


Security  Ins.  Co.  vs.  FarreU.  303 

olves  the  farther  and  the  real  question^  whether  the  assured 
the  ITuited  States  for  the  tax  of  fifty  cents  per  gallon  un- 

8. 

If  of  appellee  it  is  contended  that  the  Act  of  Congress  of 
1868^  imposing  taxes  on  distilled  spfrits^  creates  a  liability 
istiller  for  the  payment  of  the  tax  from  the  time  of  the 
e    of   the    distilled    spirits;    and  that    therefore  the  tax 

added  in  estimating  their  value^  and  in  determining  the 
be  paid  by  the  insurers. 

sisted  on  the  part  of  appellant,  that  the  recovery  can 
r  the  value  of  the  spirits,  without  any  regard  to  the  sup- 
ity  to  the  United  States. 

by  any  authority  furnished,  or  which  we  have  been  able  to 
cpounding  the  act  in  question,  we  have  carefully  examined  ^^r*"^ 

d  given  mature  consideration  to  the  arguments  of  counsel^  '  ^ 

»w  of  arriving  at  some  satisfactory  conclusion.  ri^  *  "  "^ 

(tion  is  not  free  from  difficulty,  and  must  be  solved  by  re-  ** 

be  Act  of  Congress.  r 

nterpretation  of  a  statute  of  doubtful  meaning,   we  should 

possible,  the  legislative  intent,  and  have  regard,  to  the 
remedied  and  the  object  to  be  accomplished  by  the  enact-  *^ 

le  object  of  this  act  was  to  obtain  revenue.    For  this  pur-  ^^ 

-ous  special  taxes  and  licenses  were  imposed  upon  the  dis-  • 

the  tax  of  fifty  cents  upon  every  proof  gallon  of  spirits  T 

as  a  burden  upon  the  consumer,  and  not  upon  the  dis-  ^ 

ions  provisions  unmistakably  indicate  this  intention. 

dller,*  with  a  distilleiy  of  certain  capacity,  must  pay  monthly  ^ 

wo  dollars  per  day.     If  he  produces  one  hundred  barrels  or  1^^ 

the  year  he  must  pay  four  hundred  dollars  as  special  **"* 

four  dollars  for  each  barrel  in  excess  of  one  hundred.    All 

taxes  must  be  paid  by  the  manufacturer  upon  demand, 
» spirits  have  ever  been  in  the  warehouse  or  not.  « 
iontraiy,  every  reference  to  the  payment  of  the  tax  of  fifty 
ich  gallon  id  to  the  effect  that  it  shall  be  paid  before  re- 
i  the  warehouse.  When  about  to  be  removed,  this  tax 
id.  The  spirits  then  go  into  the  hands  of  the  consumer, 
)  an  article  of  commerce. 

chief  object  of  the  act,  with  its  seemingly  unnecessary 
f  words,  was  the  prevention  of  fraud,  and  of  aU  attempts 
of  distillers  to  evade  the  payment  of  the  taxes. 
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.  As  a  part  of  the  history  of  the  conntiy,  as  we  gather  it  firoi 
reports  of  the  public  departments,  and  the  debates  in  GongreBfi 
ing  the  pendency  of  the  bill,  the  mischiefs  arising  under  pre 
legislation  imposing  taxes  on  distilled  spirits,  were  regarded  as  a 
ing.  Millions  of  gallons  were  spirited  away,  escaped  taxation 
the  revenue  from  this  source  was  constantly  lessening. 

The  design  was  to  remedy  these  evils,  and  to  effect  it  there  i 
necessity  for  almost  innumerable  checks  and  safeguards. 

The  provisions  relied  on  as  creating  the  personal  liability  o 
distiller  for  the  payment  of  the  tax  per  gallon  from  the  time  o 
tillation,  are  contained  in  sections  one  and  four  of  the  act. 

Section  one  provides  that  ''  every  proprietor  or  possessor  of  a 
distillery,  or  distillery  apparatus,  and  every  person  in  any  mann 
terested  in  the  use  of  any  such  still,  etc.,  shall  be  jointly  and  sev 
liable  for  the  taxes  imposed  by  law  on  the  distilled  spirits  pro 
therefrom,  and  the  tax  shall  be  a  first  lien  on  the  spirits  disdllec 
distillery  used  for  distilling  the  same,  the  stills,  vessels,  iixturea 
tools  therein,  and  on  the  lot  or  tract  of  land  whereon  the  saic 
tillery  is  situated,  together  with  any  building  thereon,  from  the 
said  spirits  are  distilled  until  the  tax  shall  be  paid."  It  is  aac 
that  this  sentence  asserts  a  personal  liability,  as  well  as  a  lien, 
the  time  the  spirits  are  distilled.  This  is  neither  a  proper  nor 
cessary  construction.  The  two  clauses  are  distinct  and  indepei 
and  for  a  different  object.  The  one  declares  a  liability  upon  al 
sons  interested,  without  reference  to  time.  The  time  for  the 
mencement  of  the  liability  is  controlled  by  prior  and  subsequent 
visions.  The  object  was  to  make  a  joint  and  several  liability  upc 
concerned  for  the  security  of  the  tax. 

The  other  creates  a  lien  from  a  specified  time  upon  ceitaii 
merated  articles,  so  as  to  prevent  any  evasion  of  payment  by  a  cl 
in  the  spirits,  or  by  mortgage  or  sale  of  the  property.  There 
therefore,  a  necessity  to  make  the  lien  begin  at  a  fixed  period. 

The  liability,  however,  is  complete,  without  regard  to  time,  if 
is  no  language  to  restrict  its  commencement.  We  shall  endeav 
show  hereafter  that  there  is  such  limitation. 

After  the  destruction  of  the  property  there  can  no  longer  be  a 
There  must  be  possession  of  the  goods  which  are  subject  to  the 
either  actual  or  constructive.  This  presupposes  the  existence  of 
substance — ^real,  and  not  imaginary — upon  which  the  lien  may  op 
When  the  substance  ceases  to  exist,  the  lien  ceases. 

[Concluded  in  May  Number.] 
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WRIGHT'S    SAVINGS   BANK   LIFE   INSURANCR 

have  remarked  that  there  is  no  more  diffionlt  question  in 
ee  than  that  of  the  proper  apportionment,  among  the 
I  the  working  expenses  of  a  life  insurance  company,  and 
1  of  the  surrender  Talues  of  discontinued  policies.  The 
torn,  which  has  been  followed  in  this  country,  of  increas- 
;  premiums  by  a  high  percentage  loading,  it  is  confessed 
unequally  and  injuriously.  For  example,  comparing  the 
3  premium,  at  the  age  of  25  years,  for  $1,000  of  insur- 
Mutual  Life  Insurance  Company  of  New  York,  with  the 
)wment  premiums,  charged  for  the  same  insurance  at  the 
e  find  serious  incongruitiea 


Premium, 
roes  ordinaiy  life  premiom  $19.89 
«  20  y'r  endowm't      "  47.68 

«   15      "  •«  66.02 

•   10      "  "        103.91 


y  the  column  of  margins,  a  short  endowment  policy  of  10 
L  at  the  age  of  25  years,  is  seen  to  be  assessed  nearly  four 
ich  per  year  for  the  expenses  of  the  company  as  one  that 
the  same  age  on  the  ordinary  life  plan  :  and,  in  general, 
lent  premiums  are  loaded  far  more  heavily  than  the  cor« 
ordinary  life  premiums,  although  the  risk  carried  by  the 
I  the  former  case  is  much  less  than  it  is  in  the  latter, 
nities,  which  characterize  all  the  life  tables,  engaged  the 
f  the  learned  actuary,  Hon.  Elizur  Wright,  many  years 
experience  in  grappling  with  the  difficulty  and  conquering 
elated  in  his  own  'characteristically  unique  style  : 
ii  there  was  committed,  long  before  I  was  bom,  and  before 
ce  was  bom  in  America,  a  blunder  in  what  is  called  'load- 
^miums,'  which  of  course  extended  to  agents'  commissions 
isessment  of  expenses  among  the  members.    This   was 


l^et  Pranimn. 

MargixL 

$14.72 

$5.17 

37.38 

10.30 

62.62 

13.40 

84.15 

19.76 

<r::> 


[ 


:■  / 
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adopted  unwittingly  in  this  country,  with  most  of  the  other  rolei 
practices  of  the  businesa  It  did  not  become  very  apparent  or 
blesome  till  we  had  gone  largely  into  the  practice  of  issuing  en 
ment  policie&  Then,  when  it  was  attempted  to  distribute  sax 
either  on  the  percentage  or  *  contribution  plan,'  the  most  astomi 
and  unsatisfactory  results  developed  themselves.  I,  for  one,  di 
ered  that  something  had  got  wrong  end  foremost,  but  I  was  ui 
to  see  what»  or  how  to  set  it  right  I  carefully  explored  the  liten 
of  the  British  Institute  of  Actuaries,  but  got  no  help  from 
Hints  of  the  trouble  were  given  in  the  Ninth  Beport  of  the  M 
chusetts  Insurance  Commissioners  in  1864  (See  Beport  with  Ap 
diz,  1865,  pages  274  and  366.)  By  about  1869,  when  the  bin 
was  cheating  the  people  out  of  millions,  for  nobody's  benefit  bat 
agents',  all  at  once  the  right  way  of  assessing  expenses,  compensc 
the  agents,  and  keeping  the  accounts  of  a  life  insurance  com] 
dawned  upon  me.  Not  to  have  discovered  this  before  was  intei 
and  almost  intolerably  mortifying.  For  nobody  more  heartily  th 
had  recommended  endowment  insurance  policies.  Tens  of  thousj 
had  taken  them,  and  on  the  short  terms  been  as  good  as  che4 
every  mother's  son  of  them.  And  I  had  ignorantly  acquiesced  ii 
stupid  and  stupendous  blunder  by  which  this  was  brought  about 
could  have  torn  the  hair  off  from  the  top  of  my  head  if  there 
been  any  there,  and  it  would  have  done  any  good.  And  yet  I 
as  sure  as  ever  that  endowment  policies  were  the  right  ones  to  i 
if  ihey  could  he  dealt  by  equilably  as  to  the  expenses.*' 

Following  out  this  discovery,  Mr.  Wright  elaborated  a  new  sys 
which  was  published  in  1872,  in  a  folio  volume  of  181  pages,  con 
ing  of  tabular  calculations  of  268  endowment  premiums,  termina 
at  the  ages  of  40,  45,  50,  and  so  on  to  the  age  of  75,  which  he  i 
as  the  extreme  limit  of  useful  insurance,  with  margins  constitute( 
the  new  method. 

Soon  after  the  late  attempt  of  the  Mutual  Life  Insurance  Com{ 
of  New  York  to  reduce  its  margins  to  an  extremely  low  percen 
standard,  and  the  failure  of  the  attempt  for  reasons  not  necessar 
be  stated,  and  while  the  public  mind  was  still  interested  in  the  q 
tions  involved,  Mr.  Wright  embraced  the  very  favorable  opportu 
to  issue  a  public  challenge,  in  which  he  invited  any  one  to  dec 
strate  to  the  satisfaction  of  one  or  both  of  two  distinguished  ma 
maticians  named  by  him,  "  that  the  old  system  answers  better  1 
his  own  three  questions,  which  are  of  the  greatest  interest  to 
public." 
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to  ascertain  the  proper  commissions  to  be  paid  to  agents, 
►aid? 

to  assess  the  office  or  working  expenses,  including  com- 
L  the  members  of  mutoal  companies  ? 
to  ascertain  the  correct  surrender  value  of  a  policy  ?" 
ht  accompanies  this  challenge  with  the  offer  of  a  prize  of 
the  successful  contestant. 

ct  is  in  some  respects  abstruse,  but  by  a  little  pains-taking 
^  person  will  be  able  to  form  some  just  estimate  of  the 
e  plan,  and  the  extent  to  which  it  performs  the  important 
adjusting  the  margins,  the  surrender  values,  and  the  com- 
;  agents  to  the  relative  equities  of  the  policy  holders, 
call  attention  to  three  fundamental  propositions  :  First, 
Burance  company  may  rightfully  require  the  assured  to 
>mmon  expense  with  his  fellow  policy  holders,  in  propor- 
present  value  of  that  certain  mortuary  interest  involved 
ax^on,  which  is  technically  known  as  the  insurance  value 
y.  Second,  that  as  a  portion  of  every  premium,  such 
I  in  excess  of  what  is  needed  for  present  insurance,  is  a 
3lf  insurance  deposit,  the  company  is  not  justified  by  any 
aercial  usage  in  imposing  any  tax  upon  this  deposit  be- 
mable  charge  for  cost  of  collecting  it  Third,  that  the 
n  of  the  agent  should  in  no  case  depend  upon  the  deposit 
he  premium,  further  than  a  reasonable  allowance  for  col- 
upon  the  mortuary  risk  assumed  by  the  company, 
ance  premium  in  all  whole  life  and  endowment  policies, 
rgin  left  off,  called  the  net  premium,  contains  two  com- 
I  insurance  component  and  the  reserve,  the  first  of  which 
it  required  to  be  paid  by  the  assured  for  death  losses, 
wording  to  some  table  of  mortality,  usually  the  English 
r  Homans's  American  Experience ;  the  other  an  over-pay 
is  necessary  to  be  assessed  for  this  purpose  in  the  early 
i  policy,  when  the  death  rate  is  relatively  small,  to  pro- 
l  in  advance  for  the  later  years  of  the  policy,  when,  by 
e  increasing  age  of  the  assured,  his  death  liability  will  be 
id  his  share  of  this  liability  will  be  greater  than  the  pre- 
;ed  provides  for.  The  fund  thus  created  grows  in  the 
le  company,  first  fi'om  yearly  additions  as  the  renewal 
:e  paid,  and  next  from  interest  accumulations  compounded 
er  cent  The  effect  of  the  reserve  is  to  work  a  gradual 
of  the  company's  risk,  and  in  the  event  of  the  continu- 
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ance  of  the  person's  life  to  the  fuU  term  of  the  policy,  to  extin^ 
it  entirely.  The  reserve,  therefore,  performs  the  office  of  aa  inc 
ing  self  insurance  deposit,  as  it  takes  off  more  and  more  of 
amount  of  loss  which  the  company  would  suffer  if  he  were  to  die 
is  therefore  often  called  the  self-insurance  fund,  for  it  must  be  t 
in  mind  that  each  member's  deposit  with  its  accumulations  i 
own  property,  committed  in  trust  to  the  company,  for  the  sp 
purpose  of  providing  for  the  full  payment  of  his  policy  when,  it 
mature  by  death  or  expiry.  In  the  event  of  the  discontinuance  o 
policy  at  any  time  before  maturity,  the  holder  of  it  has  an  eqnil 
the  same,  which  equity  is  known  as  the  surrender  value  of 
policy. 

The  following  table,  compiled  for  illustration  from  one   of 
Wright's  tables,  presents  all  these  elements  in  detail,  in  the  case 
10  year  endowment  policy,  and,  with  the  explanations  subjoined, 
show  the  action  of  the  system  in  determining  the  premium  mar 
of  pohcies  and  their  equitable  surrender  values  : 


TEN  YEAE  ENDOWME1^-$1000. 
AoE,  30.— Net  Pbeioum;  $8i.53.— Gbobs  Fssmium,  $88.23. 


1 

CompouentB  of  the 

oiuount  insured, 

$1000. 

1 

ComponentB  of  the 
Oroaa  Premium. 

Modulus* 
of  the 
system. 

Surrender  Ti 
compatedl 
themodu] 

1 

I. 

11. 

ni. 

IV. 

V. 

VI. 

vn. 

vn 

J. 

neir-lusui^ 
auce. 

Conipany'g 
risk  M 

reduced  by 
rewrye. 

Kusin. 

The  p»rt 
tb«t  Koei  to 
the  reaerve. 

Ineunince 

pondlDf  to 
redaced  risk 

TalOM. 

Sur- 
render 
eharce. 

BUTM 

veil 

30 

$919.18 

0 

$3.70 

^77.08 

$7.45 

$37,531 

31 

$80.19 

835.86 

1 

3.70 

77.63 

6.90 

30.64 

$2.45 

$77 

32 

164.14 

747.92 

2 

3,70 

78.24 

6.29 

24.91 

1.99 

162 

33 

252.08 

655.77 

3 

3.70 

78.91 

5.62 

19.53 

1.56 

250 

34 

344.23 

659.17 

4 

3.70 

79.64 

4.89 

14.60 

1.17 

343 

35 

440.83 

457.8b 

5 

3.70 

80.44 

4.09 

10.18 

.81 

440 

36 

542.12 

351.61 

6 

3.70 

81.32 

3.21 

6.40 

.51 

641 

37 

648.39 

240.09 

7 

3.70 

82.29 

2.24 

3.35 

.27 

648 

38 

759.91 

123.00 

8 

3.70 

83.36 

1.17 

1.17 

.09 

759 

39 

877.00 

.08 

9 

3.70 

84.53 

.00 

.00 

.00 

877. 

40 

1000.00 

10 

3.70 

1000 

The  above  is  a  fair  specimen  of  all  the  2G8  tables  in  Mr.  Wrig 
volume,  with  this  difference  only,  that  in  very  long  term  insurant 
the  two  elements,  cost  of  insurance  and  insurance  values,  incre 


*  The  term  Modulus  is  proper  to  be  applied*  on  acoount  of  the  importance  of  the  < 
value  "  as  a  factor  in  the  new  system, 
t  $36.67  in  the  original  table— a  typographical  error. 
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t  few  years  before  they  begin  to  converge  toward  zero, 
it  of  the  endowments  the  initial  values  are  the  largest.  In 
y,  which  Mr.  Wright  calls  endowment  at  death,  or  age  of 
ease  in  these  elements  in  a  policy  taken  at  the  age  of  32 
Lot  reach  its  maximum  until  the  age  of  57,  after  which 
begins  ;  but  in  all  endowments  taken  above  the  age  of  29 
ting  at  the  age  of  75,  the  convergence  commences  from 
r  of  the  policy.  For  this  reason,  and  in  order  that  the 
mce  value  may  always  be  used  as  the  modulus  of  the  mar- 
ight  discourages  insurances  which  run  into  the  extreme 
man's  life  ordinarily  ceases  to  have  an  insurable  interest, 
{  his  tabular  computations  to  endowments  terminating,  as 
limit,  at  the  age  of  75  years. 

pretation  of  the  table  is  as  follows  :  Column  I.  shows 
le  insured  person  has  contributed  to  his  own  insurance 
n  any  year  of  this  poHcy — 1st  year  $80.19 — 5th  year 
learly  one  half  of  it — 10th  year  $1,000,  or  the  whole  of 
5S  not  imply  that  he  has  actually  paid  $80,  $500,  or  $1,000 
these  sums,  less  the  interest  accruing  in  the  meantime, 
shows  the  rate  of  reduction  of  the  company's  risk,  caused 
isurance  accumulations  in  Column  L  Column  IV..  shows 
the  annual  premium  which  are  added  year  by  year  to  the 
le  first  column.  Column  V.  is  the  mortuary  assessment 
e  policy  from  year  to  year,  and  is  the  actuary's  rate  of 
:  each  year,  reduced  by  self-insurance  so  as  to  accord 
linished  risk  carried  by  the  company  in  Column  II. 
bers  in  Column  VI.,  denoted  "Insurance  values,"  are 
tions  of  all  the  mortuary  costs  of  Column  V.,  re- 
beir  present  values  from  and  after  the  several  ages 
y.  The  first  or  initial  value,  $37.53,  is  $7.45  in  Col- 
Teased  by  all  the  reduced  values  of  those  that  follow 
le  column.  The  second  value,  $30.64,  is  $6.90,  iucreased 
reduced  values  below  it,  and  so  on  to  the  last,  $1.17, 
exact  mortuary  cost  of  the  terminal  year  of  the  poHcy. 
nn  of  insurance  values  is  the  important  one  of  the  table, 
he  factors  that  are  made  use  of  to  effect  that  which  actu- 
ever  before  been  able  to  achieve,  the  reduction  of  those 
)  of  life  insurance  which  have  heretofore  been  without 
ule  of  mortuary  valuation.  The  discovery  is  a  great  one, 
lall  presently  see,  the  results  of  it  both  in  the  margins  and 
5r  charges  are  widely  different  from  those  that  have  ever 
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been  attained  under  any  arbitrary  apportionment  that  has  bitl 
been  employed. 

The  important  function  of  determining  the  premium  margins  h 
cordance  with  the  insurance  element^  is  performed  in  the  folio 
manner  : 

Assuming  4  per  cent  of  the  initial  insurance  value,  the  assaxn] 
being  uniform  throughout  the  system,  the  formula, 

(1.)  zx^  +  J-z  +  1  —  y 

(in  which  z  stands  for  .04,  ,  +  ,1,  for  insurance  value  in  a  policy  me 
ing  at  the  age  .+  »,  .y  for  .025,  or  2|  per  cent,  for  cost  of  collec 

and      J^      =  ^_  Q^g  =  gg)  gives  the  margin,  and  this  add* 

the  net  premium  as  before  described,  gives  the  gross  preznion 
which  the  following  is  the  general  formula  : 

(2.)  .4-J*.=.+  .*.   +  2X.  +  J,   + j^-— 

To  construct  the  margin  for  an  insurance  of  any  kind,  proceed  in 
mula  (1,)  take  4  per  cent  of  the  initial  insurance  value  at  the  g 

age  and  add  thereto  —  part  of  the  net  premium,  augmented  by  4 

cent  of  the  insurance  value  aforesaid.  Substituting  the  numbers  g 
in  the  foregoing  table  in  this  formula,  we  have  37.53    X  .0 

8453  +  37-53  X  .04  orrn  ^-  i,  •  *i.  •  •  n  i 
5^ =a  —  d70,  wiiich  IS  the  margm  m   Coli 

HL  of  the  above  table.  This  added  to  the  net  premium,  $8453,  g 
$88.23  as  the  gross  premium  for  a  ten  year  endowment  insurant 
$1,000.00  at  the  age  of  30  years.  Applying  the  same  treatmen 
every  age  and  every  kind  of  policy,  we  form  an  entire  set  of  marj 
founded  upon  the  same  mortuary  principles  that  enter  into  all 
other  mathematical  processes  connected  with  life  insurance.  If 
feet  exactness  were  aimed  at^  it  would  be  necessary  to  compute 
margin  for  each  year  on  the  basis  of  its  own  insurance  value,  bu 
the  insurance  values  diminish  annually,  this  would  subject  both 
ties  to  the  serious  inconvenience  of  a  variable  margin.  To  avoid 
Mr.  Wright  uniformly  takes  the  initial  value  as  the  basis  of  the  ct 
lation,  and  remits  the  annual  correction  to  the  work  of  the  actual 
parceling  out  the  surplus. 
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bers  in  Column  VII.,  called  "  Surrender  charges,"  are  ob- 
lie  simple  process  of  taking  8  per  cent  of  the  correspond- 
ce  values  in  Column  VL ;  and  these  numbers  in  Column  VIL 
from  the  corresponding  numbers  in  Column  L,  the  column 
give  the*  surrender  values  in  Column  VIIL  Thus  the  cir- 
leted,  and  the  only  lawless  elements  that  have  hifcherto  dis- 
insurance  are  made  to  submit  to  the  reign  of  law. 
sr  cent  assumption  in  this  latter  case,  as  also  of  4  per 
former,  is  evidently  arbitrary — it  may  be  too  high  or  too 
B  room  for  error  is  very  narrow,  under  any  probable  diver- 
ivate  judgment,  and  in  the  event  of  error,  it  will  be  evenly 
1  and  must  soon  discover  itself.  No  amount  of  misjudg- 
ver  in  these  ratios  can  prevent  the  system  from  acting  dis- 
and  in  accord  with  its  dominant  principles  that  the  margin 
>roportioned  to  the  value  of  the  mortuary  risk  assiimed  by 
Dy,  and  that  the  surrender  charges  should  decline  and  of 
surrender  values  advance  as  the  mortuary  values  converge 
>,  both  of  which  principles  are  at  variance  with  present 

;abulation  will  suffice  to  present  to  the  eye  the  manner  and 
le  reform  intended  to  be  introduced  into  life  insurance  by 
t's  method  of  insurance  values. 

-LrauBANCE  $1,000.00 — Actuabies'  MOBTALrrr,  4  pes  cent. 


Kind  of  policy. 

Usual  marglxis. 

Inannmoe  Talae  nuucglnt. 

nary  life— death 

or  100 

$7.62 

$10.35 

^wmoiit—    " 

*«    75 

8.05 

&51 

ft               « 

"     70 

8.67 

7.40 

it                         <« 

•«     65 

9.75 

6.31 

«                          «< 

«•     60 

11.57 

5.27 

«                         <« 

"    56 

14.72 

4.44 

«                          •• 

-     50 

2LU 

4.11 

r 


presents  some  striking  diJQferences  in  the  two  systems  of 
ce  economics.  Whichever  of  the  two  may  be  right,  the 
be  exceedingly  wrong.  We  note  first  that  the  insurance 
od  reverses  the  order  of  the  margins,  diminishing  them  in 
the  term  of  the  pohcy  shortens,  while  in  the  usual  system, 
3  increase  as  the  term  shortens. 

in  the  next  place  that  the  new  system  imposes  light  mar* 
;hose  policies  which  make  the  largest  self-insurance  depos* 
le  old  system  burdens  them  with  heavy  ones.    Another 
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point  to  be  observed  ib  that  the  present  system  draws  by  far  t}i< 
gest  contribations  to  the  carrent  revenues  from  the  very  short 
policies,  from  which  it  results  that  the  marginal  income  may  l>e  i 
ed  beyond  reasonabTe  demands,  and  all  except  the  very  lon<^ 
policy-holders  are  taxed  enormously  out  of  just  proportion. 

The  bearing  of  the  subject  on  the  true  method  of  compens 
agents  is  too  obvious  to  require  particular  discussion.  Wlia 
been  said  will  suffice  to  draw  attention  to  it^  and  to  show  that  tb 
tion  of  the  new  system  is  of  such  vital  importance  in  its  various 
tions  to  the  economy  of  life  insurance  that  every  attempt  to  i^ 
the  subject  will  prove  abortive.  It  needs  no  extraordinary  scoj 
knowledge  to  enable  one  to  see  that  Mr.  Wright's  three  question 
far  reaching,  and  that  he  is  fully  justified  in  the  assertion  that  **  \ 
is  no  problem  in  social  science  more  worthy  of  thorough  investigp 
than  thia" 


OASES  REPORTED. 


The  present  number  of  the  Jouekal  contains  a  full  report  of 
decisions  in  six  insurance  cases,  besides  that  of  Price  ef  o^.  vs. 
Phoenix  Mutual  Life  Ins.  Go,,  which  is  concluded  from  last  numbe 

In  McBride  d  d.  vs.  The  BepubLio  Fire  Ins.  Go.,  decided  in  the 
preme  Court  of  Wisconsin,  the  company  refused  to  pay  the  loss 
the  ground  that  the  plaintiffs,  who  were  partners  in  business,  fa] 
stated  in  the  application  that  they  were  joint  owners  of  the  propc 
while  in  fact  the  title  was  in  one  of  them.  The  evidence.showed 
one  of  the  plaintiff  informed  the  agent  of  the  company,  who  n 
out  the  application,  of  the  facts  in  the  case  at  the  time,  and  that 
without  their  knowledge,  made  an  incorrect  statement  in  the  appl 
tion.  The  court  affirmed  the  doctrine  in  Miner  vs.  The  Phoanix 
Co.,  decided  in  the  same  court,  and  reported  in  Vol.  I.  of  this  J( 
nal,  and  held  that  if  the  applicant  states  truly  all  the  facts  in  resj 
to  the  title  and  his  insurable  interest  in  the  property,  and  the  a^ 
inserts  an  incorrect  answer  in  the  application,  either  intentionally 
otherwise,  the  mistake  of  the  agent  is  the  mistake  of  the  comp 
itself,  for  which  the  company  is  responsible.  An  agent  of  the  c 
pany,  soon  after  the  loss,  called  upon  the  insured,  and  after  hai 
examined  into  the  facts  relative  to  the  fire  and  the  amount  of  the  1 
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hat  he  could  not  recommend  the  company  to  pay  the  loss, 
red  from  their  statements  that  they  had  sold  more  goods 
lad  purchased.  This  the  court  held  was  a  waiver  by  the 
:  the  right  to  demand  proof  of  loss. 

of  Iholey,  administrator^  vs.  The  Railway  Passenger  Assure 
my  of- Hartford,  was  decided,  on  a  second  trial,  in  the 
tea  Circuit  Court  for  the  Southern  District  of  Illinois, 
d,  who  held  an  accident  policy  in  the  company,  having 
*  a  railway  train  for  a  few  moments  at  a  depot,  while  at- 
>  get  on  board  again,  slipped  and  fell  between  the  cars  and 

The  company  resisted  payment  of  the  insurance  upon 
onds ;  among  others,  that  his  journey  had  terminated  at 
where  he  was  killed,  and  that  he  was  guilty  of  negligence 
iplying  with  the  rules  and  regulations  of  the  train.  The 
ed  the  jury  that  the  assulred  was  only  required  to  make 
uainted  with  the  general  rules  as  to  the  management  of 
hich  are  presumed  to  be  known  to  travelers,  and  that  he 
md  to  examine  the  time-card  and  ascertain  all  the  minufcisd  « 

¥ith  the  management  of  the  trains.     The  policy  provided  V 

urance  should  only  extend  to  injuries  received  **  while  ac- 

ling  in  a  pubHc  conveyance."    On  the  former  trial,  1  Ins.  ^ 

Ed,  800,  the  company  insisted  that  the  accident  was  not  «^    . 

the  insurance  because  it  did  not  occur  in  a  public  convey-  ^      . 

wording  of  the  company's  policies  was  formerly  •*  while 

r  public  or  private  conveyances,"  as  in  the  case  of  North-  '      »* 

the  company,  1  Ins.  Law  Journal,  46,  and  we  understand 

ideavored  to  evade  responsibility  by  substituting  the  word  V.  ^ 

:>y"  but  the  court  instructed  the  jury  that  if  the  accident 

lile  the  assured  was  either  getting  on  or  off  the  train,  or  ^ 

to  do  BO,  for  any  reasonable  purpose  incident  to  railroad  ^^ 

^mpany  was  liable.    The  verdict  was  against  the  com-  — _ 

ii  trials. 

iingUm  Life  Ins.  Co.  vs.  Edney  was  decided  in  the  Supreme 
imsas.  The  suit  was  upon  a  poHcy  issued  by  the  compa- 
aintiff,  upon  the  life  of  his  wife.  It  was  claimed  that  the 
de  by  her  in  the  application,  in  regard  to  her  health  and 
father's  family,  were  untrue.  The  jcourt  held  that  any  de- 
lie  might  have  made  long  after  the  application  and  the  is- 
)  policy,  could  not  be  received  in  evidence  as  against  the 
impeach  the  truthfulness  of  the  application  ;  that  it  is 
e  answers  in  the  application  are  true  according  to  the  de- 
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gree  and  coDdition  of  truthfolneBS  required  by  the  applicaiioii, 
that  an  iiisiirance  company  may  determine  for  itself  npon  wliat 
ditions  it  will  make  its  contracts,  and  that  it  may  lift  any  trivial 
important  matter  into  an  essential  prerequisite  and  condition  o1 
contract. 

In  the  case  of  Young,  administralor,  va.  The  MvJLud  Life  Ins,  C 
New  York,  the  company  resisted  payment  of  the  insurance  upon 
life  of  the  deceased  on  the  ground  of  forfeiture  by  non-pa jxne] 
the  premium&  The  court  held  that  the  company  transmitted  the 
icy  and  receipts  with  knowledge  that  payments  had  not  and  ¥f 
not  be  made  at  the  office  in  New  York,  and  could  not  be  made 
where,  in  the  mode  required,  until  after  due,  and  with  an  intent 
the  policy  should  be  delivered  and  payment  received  by  its  ageni 
though  it  knew  there  must  necessarily  be  a  forfeiture  under  the  s 
letter  of  the  contract,  and  that  it  had  waived  the  forfeiture  if  t 
was  any  forfeiture  under  the  circumstances.  The  case  was  trie 
the  United  States  Circuit  Court  for  the  District  of  California. 

The  Life  Association  of  America  vs.  The  Board  of  Assessors  q 
Louis  County,  decided  in  the  Supreme  Court  of  pSdissouri,  arose  i 
the  question  of  the  liability  of  the  company  for  taxes  assessed  ags 
it  The  company  claimed  exemption  under  the  State  statutes, 
court  held  that  under  the  provisions  of  the  State  Constitution 
Legislature  had  no  power  to  exempt  the  company's  property  from 
ation,  or  to  commute  the  taxes  upon  it ;  that  the  act  in  question  o 
not  have  the  effect  of  exempting  the  company,  and  that  it  was  li 
for  the  payment  of  the  taxes. 

The  questions  arising  in  The  Security  Ins.  Co.  of  New  York  vs.  ^ 
reU,  related  to  the  amount  of  the  company's  liabihty  on  a  quantit 
high-wines  destroyed  while  in  the  distillezy  warehouse,  and  before 
United  States  tax  had  been  paid.  The  court  held  that  the  insu 
the  owner  of  the  high- wines,  was  not  liable  for  the  payment  of 
tax,  and  that  the  company  was  therefore  bound  to  pay  only  forty-] 
cents  per  gallon  instead  of  ninety-nine  cents,  the  value  after  the  ] 
ment  of  the  tax.  The  case  was  decided  in  the  Supreme  Court  of 
inois.  A  pai*t  only  of  the  opinion  is  given  in  this  number.  The 
mainder  will  appear  next  month. 
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3ELLANE0US. 


BANRBUPTCY. 

« IHremen^a  Int,  Co. 

ng  BjUabns  of  the  opinion 
dgett,  delivered  at  Febru- 
FB,  is  taken  from  the  Chi- 
Tews,  which  contains  the 
Y: 

COUBT,  N.  DIST.  TLLTSOJB. 

»  Firemen'M  Ins,  Co, 

id  conditions  of  an  insnr- 
remain  binding  upon  the 
er  adjudication  of  bank- 
tie  same  extent  as  before, 
holder  is  boond  by  the 
s  contract. 

insurance  company  may 
Qt  waive  the  performance 
a,  the  assignee  has  no  such 

roofs  have  been  famished 
adjusted  before  adjudica- 
he  right  and  duty  of  the 
examine  and  revise  such 
idjustment^  and  to  call  for 
>f  if  the  claim  is  not  clearly 
t  there  is  any  evidence  of 
re  good  fsdth.  • 
policy  limiting  the  right 
one  year  firom  the  loss  is 
mitation/but  proof  of  the 
ikruptcy  is  equivalent  to 
tcement  of  a  suit.  Failure 
J  make  such  proof  or  bring 
ir,  within  the  time  limited, 
im  as  effectually  as  failure 
)  company  were  solvent. 
I  been  adjusted  before  the 
9  petition  in  bankruptcy, 
ment  is  a  settlement  and 
the  limitation  clause, 
yudication  in  good  faith, 
ian  be  proven  without  re- 
>  limitation  claase  pi  the 

le  proof  was  not  submitted 

petition  filed,  the  assignee 

e  an  adjustment  or  agree- 

which  an  action  can  be 


A  company  while  solvent  may  waive  the 
proofs  required  by  the  policy,  and 
where  there  is  clear  evidence  of  such 
waiver  shown  in  the  proof  of  debt  in 
bankruptcy,  the  debt  should  be  al- 
lowed, subject  to  the  right  of  the 
assignee  to  make  inquiry  into  all  the 
facts  touching  such  alleged  waiver. 

If  the  assured  shows  such  waiver  regu- 
larly made  in  good  faith  by  the  com- 
pany while  it  had  the  right  so  to  do, 
the  assignee  should  allow  the  claim, 
otherwise  not 

The  proper  practice  where  the  assignee 
wishes  to  contest  any  claim  of  the 
above  classes  is  to  ask  that  the  claim 
be  expunged  under  the  34th  rule  in 
bankruptcy. 


LIABILITY  OF  INSUREBS  FOB  BUILDlNaS 
BLOWN  UP  AT  THE  BOSTON  FIBE. 

A  committee,  appointed  by  the  adjust- 
ers of  insurance  companies  interested 
in  the  Boston  fire,  applied  to  Judge 
Hoar  of  Boston,  and  Franklin  Ghamber- 
lin  of  Hartford,  for  legal  advice  in  re- 
gard to  the  liability  of  the  companies 
for  loss  and  damage  caused  by  the  blow- 
ing up  of  certain  buildings  to  prevent 
the  spread  of  the  conflagration.  A  num- 
ber of  questions  were  submitted,  the 
character  of  which  will  appear  from  the 
opinions  of  those  gentlemen,  given  be- 
low. 

OPINION  OF  JUDQS  HOAB. 

Upon  the  questions  presented'  to  me 
by  the  Committee  of  Adjusters  of  the 
insurance  companies  interested  in  th€£ 
fire  in  Boston  of  Nov.  9th,  lOfch,  and 
11th,  1872,  for  the  purpose  of  obtains 
ing  a  legal  opinion,  I  have,  after  due 
consideration,  formed  the  opinion  which: 
is  subjoined. 

The  first  three  questions  relate  to  the 
liability  of  the  companies  for  losses  on 
buildings  and  their  contents,  when  the 
buildings  were  "blown  up"  designedly 
by  the  municipal  authorities,  or  by  per- 
sons engaged  in  stopping  the  spread  of 
the  confiogration,  by  means  of  gunpow-) 
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der  ;  and  they  include  the  cases  where 
the  fire  did  not  reach  the  building  which 
was  blown  up ;  where  the  fire  reached 
it»  but  was  stopped  by  it ;  and  where 
the  ^x^  reached  it,  destroying  what  re- 
mained of  it,  and  extended  beyond  it 

I  am  of  the  opinion  that,  under  the 
law  of  Massachusetts,  there  is  no  dis- 
tinction between  these  classes  of  cases 
in  respect  to  the  liability  of  insurers 
against  loss  or  damage  by  fire,  and  that 
the  companies  which  have  insured 
against  such  loss  or  damage,  without 
any  special  stipulation  for  exemption 
from  liability,  are  responsible  for  the 
loss  under  either  of  the  circumstances 
recited. 

In  the  case  of  Scripture  vs.  The  Low- 
ell Mutual  Fire  Insurance  Company,  10 
Gushing,  356,  the  subject  was  elaborately 
considered  and  adjudged  by  the  Supreme 
Court  of  Massachusetts.  That  was  a 
case  in  which  a  cask  of  powder  was  car- 
ried by  a  boy  into  the  attic  of  a  building, 
and  there  exploded,  burning  the  room 
and  its  contents  to  some  extent*  and 
also  blowing  off  the  roof.  The  court 
held  that  the  insurers  against  loss  by 
fire  were  liable  for  the  damage  by  explo- 
sion merely,  as  well  as  for  that  which 
was  caused  by  combustion.  They  de- 
cided that  the  burning  of  gunpowder 
was  such  a  fire  as  was  covered  by  the 
insurance  ;  and  that  the  damage  caused 
by  the  expansive  force  of  the  gases  gen- 
erated by  the  combustion  of  the  powder 
was  a  damage  by  fire. 

This  decision  I  think  conclusive  upon 
the  law  of  Massachusetts,  and  have  no 
doubt  that  it  will  be  adhered  to  in  the 
courts  of  that  State.  Indeed,  it  appears 
to  be  substantially  in  conformity  with 
the  doctrine  held  by  the  courts  of  other 
States  and  of  the  United  States,  and  of 
the  best  text-writers  upon  the  subject 
The  authorities  are  cited  and  commented 
upon  by  Judge  Cushing,  in  the  opinion 
above  referred  to.  See  11  Peters,  225  ; 
11  Wendell,  367  ;  14  Missouri,  220. 


This  conclusion  is  supported ,  on 
ciple,  by  another  reason  stated  in 
lips  on  Insurance,  §  1098,  that 
subject  is,  by  the  direct  effect  ol 
peril  insured  against,  put  out  of  the 
trol  of  the  assured."  It  is  on  this  gr 
that  the  insurers  are  held  liable  fo 
jury  to  the  property  insured,  cause 
removal  or  plunder  daring  a  fire. 

The  fourth  question  is  not  so  ro 
answered,  as  it  involves  some  other 
ditions.  Whether  the  insurers  are  1 
for  the  injury  done  to  a  building  an 
contents  by  the  blowing  up  of  an  ac| 
ing  building,  the  whole  injury  t 
caused  by  the  explosion,  and  no  fin 
suing,  must  be  decided  by  fixing 
**jpro3Bii7iaie  caust "  of  the  loss.  I 
not  found  an  express  adjudication  o 
point*  though  it  is  adverted  to  in 
case  in  the  10th  of  Cushing.  I  a 
opinion  that  if  the  iiyury  is  causes 
the  direct  force  of  the  explosion,  th 
ing  down  a  waU,  or  bursting  in  wind 
it.  comes  within  the  principle  air 
stated,  and  tiiat  the  insurers  are  lii 
.If  the  ii^ury  were  caused  by  mis 
shot  off  by  the  explosion,  and  impin 
against  the  building  insured,  or  fa 
upon  the  roo^  it  is  a  doubtful  quesi 
perhaps  depending  for  an  answer  i 
the  closeness  of  proximity,  and  w 
require  a  statem^t  of  the  exact  circ 
stances.  It  would  seem  to  me  a  fair 
ject  for  amicable  litigation  or  com 
mise. 

It  will  be  observed  that  in  answe 
these  questions  I  have  made  no  sp( 
observation  upon  the  point  that 
**  blowing  up  "  was  caused  designe 
and  with  the  intent  to  destroy  the  bi 
ing  insured,  for  the  purpose  of  chec] 
the  spread  of  a  conflagration,  auc 
save  other  buildings.  Inmyjudgo 
this  is  wholly  immaterial.  If  the  ia 
era  are  responsible  for  the  consequen 
in  case  the  powder  is  accidentally  ign 
in  the  building,  they  would  be  equ 
responsible  if  it  were  placed  in  the  bo 


Digitized  by  CjOOQ IC 


Buildinga  Blown  up  at  tJie  Boston  Fire. 


317 


ire  to  by  an  incendiary,  or 
Km  designedly  and  with  a 
it,  if  it  was  not  done  by  the 
b  or  procurement  of  the  as- 

qnestion  is,  whether  the 
ih  a  kind  that  it  is  included 
mtract  of  insurance  against 
ge  by  fire.   How  such  a  fire 

of  no  consequence  unless 
is  responsible  for  its  occur- 
Less  there  is  some  exception 
'  which  varies  the  contract 
question  needs  no  further 
question  of  law,  than  what 
L  the  opinion  already  ez- 
d  relates  only  to  a  matter  of 
Jf  the  companies  pay  the 
rhich  they  are  liable,  they 

the  right  to  be  subrogated 
g;hts  of  the  assured,  to  the 
,  in  claiming  and  exacting 
ty  given  by  statute  against 
Boston  ;  or  against  persons 
r  by  whose  authority  the 
ire  blown  up,  if  their  action 
Dnformable  to  law  as  to  pro- 
Whether  any  advantage 
ined  by  waiting  to  have  this 
(ued  by  the  insured,  before 

the  companies,  if  that  is 

I  cannot  determine.  It 
eem  to  me  to  make  much 
The  payment  of  the  loss  by 
e  companies  constitutes  an 
ignment  of  the  rights  of  the 
nst  third  parties,  and  this 
will  be  protected  by  the 
owing  the  companies  to' sue 
I  of  the  insured.  Hart  vs. 
n   Baiboad   Company,    ]3 

cth  question  I  should  reply 
[  seem  to  me  extremely  pro- 
i  to  the  receipts  given  to  the 
m  the  payment  of  losses  a 
oing  to  them  the  rights  of 
to  indemnity  for  the  same 
all  other  persons  and  cor- 
[t  would  seem  a  proper  pre- 


caution to  avoid  controversy,  though  it 
would  not  be  essential  to  the  vesting  of 
the  right,  which  is  created  by  operation 
of  law.  I  enclose  a  suitable  form,  as  re- 
quested, though  any  form  to  express  the 
idea  would  be  sufficient. 

My  opinion  has  so  far  been  given  upon 
an  insurance  against  loss  or  damage  by 
fire  generally,  without  any  exception  in 
the  policy  of  damage  by  explosion  which 
would  apply  to  an  explosion  caused  by 
gunpowder.  In  the  poUcies  of  the  Han- 
over Fire  Insurance  Company  of  New 
York,  the  Imperial  Fire  Insurance  Com- 
pany of  London,  and  the  North  British 
and  Mercantile  Insurance  Company  of 
London  and  Edinburgh,  which  have 
been  shown  to  me,  there  are  clauses  of 
exception  of  liabihty  for  losses  by  explo- 
sion, which  modify  the  liability  of  the 
companies  to  holders  of  such  policies. 
E.  B.  HoAB. 
Ifew  York,  December  16, 1872. 


OPINION  or  VBANXUN  OHAMBEBLIN,  ESQ. 

Hastfobo,  Conn.,  Dee,  19, 1873. 

Dbab  Sib  :  My  severe  sickness  at 
Brooklyn  has  prevented  an  earlier  reply 
to  your  correspondence. 

Your  first  question  is  : 

Are  insurance  companies  liable  if 
building  was  blown  up  and  the  fire  did 
not  reach  it  ? 

Independently  of  authorities,  I  should 
incline  against  the  opinion  that  an  in- 
surance company  is  liable  for  a  building 
purposely  and  properly  destroyed  by  civil 
authorities  to  stop  the  progress  of  a 
fire, 

I  should  not  think  it  damage  **  hap- 
pening" to  the  property  ;  and  not  with- 
in the  intent  or  thought  of  the  parties 
in  the  making  of  the  contract. 

The  blowing  up  of  a  building  by  an 
unauthorized  person  seems  to  be  cov- 
ered, in  Massachusetts,  by  the  case  of 
Scripture  vs.  Lowell,  10  Cush.,  356,  in 
which  it  was  held  that,  for  such  destroo- 
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tion,  insnrezB  would  bo  liable.  In  that 
case  the  gunpowder  took  fire  without 
fault  of  the  assured,  and  burned  the 
building  and  its  contents. 

The  case  differed  in  some  yery  mate- 
rial respects  from  this  one. 

I  do  not  know  that  the  precise  ques- 
tion arising  here  has  been  decided  in 
Massachusetts,  or  by  any  court  whose 
decision  would  be  controlling  in  the 
courts  of  that  State,  but  in  New  York, 
in  City  Fire  Insurance  Ck)mpany  ts. 
Gorlics,  (21  Wendell,  367,)  the  court 
held  that  goods  insured,  and  which 
were  destroyed  by  the  blowing  up  of  the 
building  by  order  of  the  mxmicipal  au- 
thorities to  arrest  tiie  progress  of  Ihe 
great  fire  in  New  York,  and  to  saye  it 
and  others  from  being  burnt,  were  with* 
in  the  protection  of  the  policy  and  to  be 
paid  for.  The  language  of  the  judge 
(Bronson)  who  deUyered  the  opinion 
there  is  yery  broad ;  he  says,  **  It  mat- 
ters not  how  the  flame  was  kindled, 
uhether  it  be  (he  result  of  acddeni  or  de- 
^ri— whether  the  torch  be  applied  by 
the  honest  magistrate  or  the  wicked  in- 
cendiaiy—whether  the  purpose  was  to 
saye  a  city,  as  at  New  York,  or  a  coun- 
try, as  at  Moscow— the  loss  is  equally 
within  the  terms  of  ihe  contract.** 

The  same  result  has  been  reached  by 
some  ether  State  courts,  and  a  case 
somewhat  analogous  to  the  one  in  Mas- 
sachusetts has  been  decided  by  the  Su- 
preme Cknirt  of  the  United  States  ad- 
versely to  the  insurers. 

The  cases  are  against  us,  but  I  do  not 
feel  sure  that  the  Supreme  Coxat  of 
Massachusetts,  or  of  the  United  States, 
would  follow  the  extreme  yiews  taken 
by  Judge  Bronson,  and  I  should  con- 
test a  case  in  which  the  fact  was  as  indi- 
cated by  the  first  question.  Indeed,  I 
do  not  know  of  a  case  adyerse  to  us  in 
which  the  fire  did  not  reach  the  build- 
ings or  else  was  arrested  by  the  blowing 
up. 

Second,  you  ask 


Are  we  liable  if  the  building 
blown  up  and  the  progress  of  the 
stopped  thereby  ? 

I  do  not  think  you  ought  to  be,  w 
the  destruction  was  under  astatate;, 
by  duly  authorized  authozitieey  a< 
deliberately  and  rendering  tiie  city 
ble  to  the  owner,  as  the  Massacha 
statute  does. 

I  think  it  is  substantially  a  cas 
which  the  property  has  beenappxop 
ed  to  the  uses  (protection)  of  the  ] 
lie,  under  a  statute  directing  the 
oeedings  and  the  compensation  ; 
not  a  case  in  which  damage  has  ". 
pened  '*  by  means  of  a  fire,  within 
meaning  of  the  policies. 

Here,  as  I  haye  stated,  the  oasef 
other  States,  and  the  text-books 
against  us,  but  I  should  contest  ii^ 
see  what  will  be  the  decision  of  Sapr 
Court  of  Massachusetts,  or,  if  actio 
brought  in  United  States  Courts  in 
preme  Coxat  of  United  States. 

Third.  Are  we  liable  if  the  bnilc 
was  blown  up,  and  the  fire  reached 
destroying  all  that  remained  of  it^  i 
then  went  beyond  it  ? 

For  what  the  fire  reached  and 
stroyed,  you  would  be  liable  at  its  y& 
wheii  reached  and  burned ;  beyond  tl 
I  should  answer  this  as  the  second. 

Fourth.  Are  we  liable  if  a  bmldinf 
contents  was  izgured  by  the  blowing 
of  an  adjoining  building,  but  no  ot 
destruction  than  that  caused  by  the 
plosion,  no  fire  haying  ensued  ? 

This  damage^  as  I  understand 
question,  would  be  the  result  of  cone 
sion ;  for  that  you  would  not  be  liable 

Fifth.  Whatareourlegal  duties  to 
assured  ;  shall  we  decline  payment  f 
act  on  the  defensiye  ;  or  shall  we  mi 
payment  and  commence  suit  against 
parties  instrumentol  in  causing  ' 
loss? 

I  should  defend ;  as  I  am  of  opin: 
that  that  would  be  the  shortest  and  m 
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Lode  of  BetUiDg  the  qnes- 
oone  that  is  what  all  par- 
sire. 

desirable,  I  shonld  think, 
[isel  should  have  consiilta- 
before  yoa  take  final  ao- 
lat  Jadge  Hoar  can  judge, 
to  Boston  for  that  purpose 
\  desirable,  and  will  name 
u:e,  when  and  where  it  will 
to  b^wi- 

Oiat  I  have  not  more  time 
awB,  I  am  yoozs,  yeiy  tm- 

ftrny, 

F.  Gbambebijn. 


T&  INSURANCE. 

writer,  speaMng  of  life  in- 
:  ••  It  is,  undonbtedly,  the 

panperisnL  If  that  day 
lat  sees  the  people  of  £ng- 
pressed  with  the  yalue  of 
a  deadly  blow  will  be  dealt 
and  the  necessity  for  the 
istead  of  children  being 

streets  to  beg,  steal,  and 
at  the  bar  of  our  criminal 
lould  see  them  provided 
ed  to  a  decent  means  of 
Qstead   of  widows  dying 

or  dragging  on  an  ago- 
e  at  slop-work,  on  a  few 
ure  should  see  them  super- 
training  of  their  children 
[IS.  Instead  of  young  girls 
[>y  hard  necessity  to  a  life 
should  see  them  qualify- 
s  to  be  worthy  wives  and 
Bkchieying  their  independ- 
ns  of  the  pecuniary  aid 
ft  life  policy.  Pauperism 
old  be  minimized,  mechan- 
developed,  trade  flourish, 
Bseminated  in  a  fertilizing 
Uways  just  where  needed 
t,  no  limits  can  be  placed 
ial  results  of  a  sound  sys- 
Burance." 


8TEAH  BOILEBS. 
The  Hartford  Steam  Boiler  Inspection 
and  Insurance  Company  makes  the  fol- 
lowing report  of  its  inspections  in  the 
months  of  October  and  November,  1872: 
During  these  months  there  were  2,217 
visits  of  inspection  made,  and  4,162 
boilers  examined.  3,922  externally,  and 
1,411  internally  ;  while  373  were  tested 
by  hydraulic  pressure.  The  number  of 
defects  in  all  discovered  were  1,981,  of 
which  403  were  regarded  as  particularly 
dangerous.  These  defects  were  as  fol- 
lows :  Furnaces  out  of  shape,  102—23 
dangerous.  Fractures,  202 — 89  dan- 
gerous. Burned  Plates,  138—62  dan- 
gerous. Blistered  Plates,  267—35  dan- 
gerous. Sediment  and  deposit,  420 — 25 
dangerous.  Incrustation  and  Scale,  383 
— ^5  dangerous.  External  Corrosion, 
145 — 21  dangerous.  Internal  Corrosion, 
55 — 7  dangerous.  Internal  grooving, 
22 — 3  dangerous.  Water  Gauges  defec- 
tive, 123 — 19  dangerous.  Blow-out  ap- 
paratus defective,  32  —  6  dangerous. 
Safety  Valves  overloaded,  59 — 29  dan- 
gerous. Pressure  Gauges  defective,  235 
— 33  dangerous.  These  varied  from 
— 10  to  -|-20.  Boilers  without  Gauges, 
145 — ^25  dangerous.  Cases  of  Deficien- 
cy of  Water,  19 — ^12  dangerous.  Broken 
Braces  and  Stays,  49 — 34  dangerous. 
Boilers  worn  out  and  beyond  repair,  and 
condemned,  dL  Many  of  the  defects 
enumerated  above  come  from  neglect  on 
the  part  of  the  boiler  attendants.  The 
boilers  are  blown  down  under  heavy 
pressure,  or,  having  been  blown  down 
are  filled  up  immediately  with  cold 
water,  and  bad  fractures  are  caused. 
Some  boilers  have  been  found  set  yf\th 
the  minimum  water  line  below  the  fire 
line.  Theoretically  there  is  but  one 
XDaier  line,  and  'practically  it  should  be 
the  same  ;  but  we  not  unfrequently  find 
water  carried  at  different  heights  in  the 
same  boiler.  The  water  gauges,  or  try* 
cocks,  should  be  so  arranged  that  water 
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dischargmg  from  the  lower  one  indicates 
a  suffloient  height  above  the  fire  line  to 
thoroughly  protect  the  sheets  from  over- 
heating. Boilers  shonld  be  cleaned 
often.  The  accnmnlation  of  mad  and 
variotis  kinds  of  deposit  renders  the 
boiler  liable  to  be  badly  bnmed.  There 
are  many  "little  points"  that  mnst  be 
observed,  if  safety  and  economy  are  to 
be  attained.  **  Little  things  *'  neglected 
often  lead  to  greai  disasters. — N.  Y. 
MercardUe  JourndL 


ITEMS. 


The  comparative  progress  of  life  in- 
surance in  the  United  States  and  in  Ger- 
many is  illustrated  by  the  following  fig- 
ures: 

Oennaay.    United  States. 

Popalatton 40,000,000  40.000,000 

Inatixable  Uvee 10,000,000  9,000,000 

lonired  livee 700.000  1,100,000 

Amonnt insured... .$400,000,000    $2,650,000,000 
▲verage  on  each  Ufe  $670  $2,400 

Negroes  not  included. — N.  Y.  Msrcan- 
iUe  JoumdU 


right  magistrate  had  conceived  a 
cal  prejudice  against  Lord  Goclirazi 
summed  up  violently  against  liizn 
afterward  saw  good  reason  to  l>eli 
had  been  misti^en  in  his  iSftcts,  an 
been  too  harsh  in  his  sentence. — Ji 
Law  JourndL 

LOBD     MBADOWBAmL— Mr.        Tl 

Walker  Baird  was,  in  a  duU  tec] 
way,  stating  a  dry  case  to  his  lore 
who  was  sitting  single.  This  di 
please  the  judge,  who  thought  thi 
dignity  required  a  grander  tone.  I 
dismayed  poor  Baird,  than  'wboi 
man  could  have  less  turn  for  bnmi 
the  forum,  by  throwing  himself  ba 
his  chair,  and  saying — *'  Declaim, 
why  don't  you  declaim?  Speak  t 
as  if  I  were  a  popular  assembly  I  ** — 
CockbuTVkS  Memorials. 

Hon.  William  H.  West,  Associate 
tice  of  the  Supreme  Court  of  Ohio, 
resigned  that  office. 

The  Bepublio  Life  Ins.  Co.  of  Cbi< 
have  reinsured  the  policies  of  the  < 
fomia  Mutual  Life  Ins.  Co. 


Lord  Mansfield  was  sitting  for  his 
portrait ;  Sir  Joshua  Keynolds  asked 
him  his  opinion,  if  he  thought  it  was  a 
likeness;  when  his  lordship  replied  that 
it  was  totally  out  his  power  to  judge  of 
its  degree  of  resemblance,  as  he  had  not 
seen  his  own  fSeice  in  any  looking-glass 
during  the  last  thirty  years  of  his  life  ; 
for  his  servant  always  dressed  him,  and 
put  on  his  wig,  which  therefore  rendered 
it  quite  unnecessary  for  him  to  look  at 
himself  in  a  mirror. 

It  is  said  that  the  case  of  Lord  Coch- 
rane, afterward  Earl  of  Bundonald,  al- 
most broke  the  heart  and  hastened  the 
resignation  and  death  of  Lord  Ellenbo- 
rotigh.    That  great  man  and  most  np- 


A  case  was  being  tried  before  a  i 
bytery  not  long  ago,  when  the  cou 
for  the  defendant  urged  the  plea  of  i 
al  insanity.  A  venerable  presb; 
rose  and  said :  * '  Mr.  Moderator,  the 
ease  of  moral  insanity  seems  to  m< 
be  identical  with  what  the  older  the 
gians  in  their  unscientific  way  called  t 
depravity." 

It  is  one  of  the  finest  problenu 
legislation  what  the  State  ought  to  I 
upon  itself  to  direct  by  public  wisd 
and  what  it  ought  to  leave,  with  as  I 
interference  as  possible,  to  indivic 
discretion.  Statesmen  ought  to  k 
what  belongs  to  the  laws  and  what  n 
ners  can  alone  regulate. — Burkt. 
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doeiTed  transcripts  of  de- 
^Uowing  cases : 

s.  Tht  Ortat  Republie  Ins. 

Sapreme  Court,  Mo. 
.  Co.  V8,  Cooper, 

Supreme  Court,  HL 
}.  V8.  Wheeler  d  oL 
/ourt  of  Appeals,  N.  Y. 
aUwxy  Passenger  Assur- 

r.  s.  c.  c.  s.  Dist  m. 

IrdstrtUor,  vs.    The  MuL 

N.Y. 

U.  a  C.  C,  Dist  CaL 
mifffrator,  vs.  The  Cbue- 
Ins.  Co. 

Supreme  Court,  Mo. 
\a  MetropoUlan  Lu.  Co. 
kmi.  of  Appeals,  N.  Y. 

Tna.  Co.  vs.  FarrelL 
Supreme  Court,  HI. 

ax,  Esq.,  Secretary  of  the 
itual  Life,  will  accept  our 
«llant*8  brief  in  the  case 
MuL  Life  Ins.  Co.,  appd- 
Uuih,  appdlee,  now  pend- 
I  Court  of  Alabama. 

ider  obligation  to  B.  D. 
t.  Louis,  attorney  for  the 
transcript  of  the  judge's 
ise  of  Tooley,  adminisira- 
ty  Passenger  Assurance 

Ison  of  Missouri  recently 
iliam  Selby  as  Superin- 
[nsurance  Department  of 
)laoe  of  Mr.  Sells,  whose 
red.  Mr.  Selby  is  a  son 
»ident  of  the  St  Ixmis 
IS.  Co.,  and  it  is  nnder- 
nce  circles  that  the  nomi- 


nation was  secured  by  the  influence  of 
that  company,  who  are  supposed  to  be 
in  need  of  a  friend  ai  courL  The  nomi- 
nation was  looked  upon  with  extreme 
disfeivor  in  that  State,  not  only  because 
of  Mr.  Selby's  comparative  ignorance  of 
insurance  and  insurance  business,  but  it 
was  felt  that  there  were  some  things  in 
the  history  and  management  of  the  St. 
Louis  Mutual  that  should  be  brought 
imder  the  scrutiny  of  a  competent  and 
imbiased  officer.  Mr.  Selby's  nomina- 
tion was  rejected  in  the  Senate  without 
debate,  and  by  a  large  majority.  It  is 
to  be  hoped  that  Gov.  Woodson  may 
now  be  at  liberty  to  make  a  nomination 
free  from  the  influence  of  any  specially 
interested  party. 

— Hon.  Isaac  P.  Christiancy  of  Michi- 
gan was  unanimously  renominated  by 
acclamation  as  Judge  of  the  Supreme 
Court  of  that  State,  by  the  Bepublican 
State  Convention,  on  the  26th  ultimo. 

—The  case  of  Hill3'ard  et  aL  vs.  The 
Mutual  Benefit  Life  Ins.  Co.,  reported 
in  the  February  Number  of  the  Joubnal, 
has  been  appealed  to  the  Court  of  Er- 
rors and  Appeals  of  New  Jersey. 

=— The  Globe  Mutual  Life  Insurance 
Company  of  New  York  has  ceased  to  be 
globular— at  least  so  far  as  Kentucky  is 
concerned.  It  appears  that  it  has  with- 
drawn its  business  from  that  State,  un- 
der circumstances  that,  in  the  opinion 
of  the  Insurance  Commissioner,  Hon. 
G.  A.  Smith,  require  official  notice.  In 
November,  1871,  the  Commissioner  no- 
tified the  company  of  a  discrepancy  be- 
tween their  **  registry  of  policies,"  in 
force  December  30,  1870,  and  their 
**  certified  statement "  of  the  same  date  ; 
the  difference  being  179  policies,  or 
$300,823.52,  insurance.  As  the  valu- 
ation of  the  policies  is  made  from  the 
registry  list,  and  as  the  certified  state- 
mezkt  indicated  an  additional  liability 
for  the  net  value  of  the  179  policioe,  the 
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department  deemed  it  esBential  that  an 
exact  description  of  all  policies  should 
be  filed  at  the  earliest  practicable  date. 

The  correspondence  between  the  In- 
niiBnoe  Boreau  of  Kentucky  and  the 
company  resolted,  according  to  the  com- 
.  mnnicatlon  of  the  Commissioner,  recent- 
ly made  to  the  State  Auditor,  in  the  ad- 
mission that  the  company  had  "  marked 
off,"  before  the  time  had  expired  within 
Vhich  the  fhll-paid  insurance  could  be 
claimed,  $148,000  (net  value,  Kentucky 
computation)  worth  of  policies.  Au- 
thorized by  the  Kentucky  statute,  the 
Commissioner  applied  at  the  home  office 
of  the  company  to  iuTestigate  its  affidrs. 
Free  access  to  the  books  and  records, 
saving  the  cash-book,  was  had.  That 
worthy  volume  was  too  sacred  to  be  pro- 
flmed  by  a  Kentucky  official.  After  a 
few  hours*  consideration,  the  Globe 
Board  of  Trustees  concluded  the  inves- 
tigation was  too  discursive,  and  request- 
ed the  investigator  to  return  **all  copies" 
of  books,  etc.,  made  by  him.  A  refusal 
of  this  was  followed  by  the  withdrawal 
of  the  company  from  Kentucky. 

It  seems,  however,  the  Commissioner 
saw  a  good  deal  during  the  **  few  hours,** 
and  he  is  anxious  others  should  see  also. 
On  the  1871  business  a  34^  per  cent 
dividend  on  the  full  paid  capital  of 
$100/)00.00  had  been  voted,  which, 
with  $61,60a00  previously  voted,  made 
*'the  stock  stand  on  the  company's 
books  $196.00  for  $100.00  original" 

As  the  annual  report  of  the  Commis- 
sioner shows  but  $16,000,00  net  sur- 
plus, and  08  the  charter  of  the  compa- 
ny allows  but  20  per  cent  of  the  net 
surplus  to  be  set  aside  for  stockholders, 
and  as  Mr.  Freeman  had  informed  the 
Commissioner  that  *<  himself  and  fiunily 
owned  more  than  half  of  the  capital 
stock  of  the  company,"  the  Gommiasionp 
er  not  only  concludes  that  it  is  easy  to 
understand  why  and  how  the  so  penep- 
ouR  divi  lei  ds  are  declared,  but  that  it  is 
%iao  clear  that  somebody's  rights  are  b*- 


ing  encroached  on.  The  Coznxnii 
further  states  that  in  1871  Tlxny 
man  (individual)  gave  a  $60,000. 0( 
gage  to  the  company.  It  made  f 
showing  in  Massachusetts.  Plinj 
man  (president  of  the  Globe)  nev 
able  to  pay  the  fee  fbr  reeordix 
mortgage,  and  early  in  *73  Pliny  (i 
dividual)  received  it  back  canceled 
concerning  this ,  President  Frecma 
Commissioner  Smith  it  was  none  < 
business. 

In  the  Globe's  Book  of  Minates^ 
credit  is  **azTogated  for  inangiu 
and  maintaining  the  broad  princi] 
non-l6rfeitnre  in  lifc-insuranoe." 
«  marking  off"  business  above  rei 
to,  and  the  clause  in  the  company's 
ter  providing  for  the  forfeiture  of 
oies,  discover,  in  the  Commissic 
view,  the  meaning  end  scope  ol 
**  brood  principle." 

The  communication  condndes  w: 
request  that  all  licenses  issued  tc 
Globe's  agents  in  Kentucky  be  revo 

— Hon.  John  A.  Jameson  of  Chic 
Chief  Justice  of  the  Superior  Coni 
Cook  County,  is  spending  the  wini 
Vermont,  recruiting  his  health,  w 
has  become  impaired  by  the  ardi 
duties  of  his  office. 

— ^A  Detroit  negro  prisoner,  on 
way  to  the  Penitentiary  for  larceny, 
asked  what  he  thought  of  his  triaL 
said :  *<  When  dat  lawyer  dat  'fended 
made  his  speech,  I  thought  shuah  I 
going  to  take  my  ole  hat  and  walk  i 
out  of  dat  co't  room  ;  but  when  de  o 
lawyer  got  up  and  commenced  talk 
I  knew  I  was  de  biggest  rascal  on  tc 
deearf." 

— "Are  dose  bells  ringing  for  fi 
inquired  Simon  of  Tibwius.  *'  No 
deed,"  answered  Tibe,  **dey  ab 
plenty  of  fixe,  and  de  1>ells  am  ria 
for  water." 
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From  certified  transcrijyt  in  our  possession. 


APPLICATION.  '^ 

I'iRE. — 3Iisstaienienfs   in — Incendiary   Danger. — The  in-  V 

:ed   in  the  application  that  there  was    no  incendiary  r 

the  property  threatened  or  apprehended.     Held,  that  ""^ 

'as  any  incendiary  danger  fairly  and  reasonably  to  be 

led,  which  was  known  to  the  insured,  it  was  their  duty  *..^ 

in  the  application  and  inform  the  agent  of  it,  and  that  **■* 

iswered  falsely    in    that  regard,  it   would  relieve  the 
from  liability,  but  the  danger  must  be  real  and  sub- 
ad  one  which  a  man  of  ordinary  prudence  and  caution 
[ird,  and  not  mere  idle  talk  or  reports. 
ft  aL  The  Republic  Fire  Ins.  Co.* 

p.  270.  Wis.  8.  C.g 

^'iRE. — Misstatements  in,  by  Company  s  Agent. — The  ap- 
upon  which  a  policy  was  issued,  was  made  out  by  the 

mdered  November  26tU,  1872.    To  appear  in  26  Wis. 
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agent  of  the  insurance  company,  and  contained  an  untrue  f 
ment  in  regard  to  the  title  of  the  property  insured.  Held 
*'  if  the  applicant  states  truly  all  the  facts  in  respect  to  the 
and  bis  insurable  interest  in  the  property,  and  the  agent  in 
an  incorrect  answer  in  the  application,  either  intentional 
otherwise,  there  is  no  reason  for  holding  that  the  assur< 
bound  by  ic.  In  such  a  case  the  mistake  of  the  agent  is  the 
take  of  the  company  itself,  and  the  assured  is  not  estopped 
showing  the  falsity  of  the  statement  contained  in  the  app 
tion.  This  doctrine  in  effect  has  been  recognized  and  enfo 
in  a  number  of  cases  which  has  come  before  this  conit." 

Miner  vs.  The  Phoenix  Ins.  Co.,  27  Wis.,  693,  [1  Ins,  Law  Jour'l,  p. 
and  the  authorities  there  cited. 

McBride  et  al  vs.  The  Republic  Fire  Ins,  Co. 


CONSTRUCTION. 

§  67.  JjiFE.—" Rhetimatism'' — "Disease'' — AmUguous  Q 
tions  in  Application, — The  application,  upon  which  the  pc 
was  issued,  contained  the  following  question,  which  was  answ< 
by  the  person  whose  life  was  insured  :  "  Has  the  party  ever 
any  of  the  following  diseases  ?  (naming  several,  and  among  ( 
ers,  rheumatism.)  Answer — ^Never."  There  was  evidence  u 
the  trial  below  tending  to  show  that  prior  to  the  application 
assured  had  sub-acute  rheumatism  ;  that  sub-acute  rheumai 
is  not  the  "  disease  "  of  rheumatism  in  the  ordinary  understa 
ing  of  the  term,  and  also  evidence  tending  to  show  that  tec] 
cally,  and  in  medical  parlance,  sub-acute  rheumatism  is  the 
ease  of  rheumatism.  Hdd^  that  "  the  rheumatism  referred  t< 
the  question  is  the  disease  of  rheumatism.  Any  rheumatic 
fection  not  amounting  to  the  disease  of  rheumatism,  is  not  c< 
prehended  in  its  terms,  any  more  than  the  spitting  of  blood 
casioned  by  a  wound  of  the  tongue,  or  the  extracting  of  a  toe 
is  the  disease  of  "  spitting  of  blood,"  mentioned  in  the  sa 
question.  The  life  insured  had  the  right  to  answer  the  quest 
upon  the  basis  that  its  terms  were  used  in  their  ordinary  sigi 
cation.  If  there  was  any  ambiguity  in  the  question,  so  that 
language  was  capable  of  being  construed  in  an  ordinary,  as  ¥ 
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nical  sense,  the  defendant  can  take  no  advantage  from 
uity." 

Hampden  F.  L  Co.,  4  B.  I.,  159  ;  Flanders  on  Insurance, 225. 
vs.  Phoenix  Mitt.  Life  Ins,  Co.* 

383.  MiNif .  8.  0. 

icroENT. — Of  Pdicy—^^  Due  DUxgefrvoefor  Sdf'proteo- 
vpliarvoe  xoith  Rides  and  RegtHations  of  Carriers — Jtir- 
efendant  issued  two  policies  to  the  assured,  by  each  . 

agreed  to  pay  $3,000.00  in  case  of  his  death  with-  ^^^^ 

\  from  the  date  thereof.  The  policies  contained  the 
lause :  "  Provided  always  that  this  insurance  shall 
d  to  bodily   injuries,  fatal    or   non-fatal,  as    afore- 

accidentally  received  by  the  insured  while  ac- 
eling  in  a  public  conveyance  provided  by  com- 
rs  for  the  transportation  of  passengers  in  the  ITnit- 
>r  the  Dominion  of  Canada,  and  in  the  compliance 
lies  and  r^ulations  of  such  carriers,  and  not  ne- 
use  due  diligence  for  self-protection."  On  the  next 
btaining  the  policies  the  assured  took  the  railway 
Chicago  and  proceeded  to  Kapkakee,  where  the 
3  shortly  after  seven  o'clock  in  the  evening.  After 
the  station  several  minutes  and  taking  in  water,]the 
Qg ;  the  conductor  signaled  with  his  light,  and  the 
d  slowly  to  the  coal-bin  to  take  in  coal,  which  was  the 
>vided  the  entire  train  went  beyond  Kankakee.  When 
3pped  at  the  station  the  assured  with  others  left  the 
hen  it  started  he  walked  rapidly  from  the  door  of  the 
se,  where  he  was  standing,  going  along  the  platform 
xain,  and  past  the  back  platform  of  the  rear  car,  un- 
ed  the  train,  when*he  extended  his  hands  to  grasp  the 
id  slipping,  fell  in  front  of  the  rear  car,  which  passed 
id  he  was  killed.  There  was  evidence  that  when  the 
arting  someone  remarked  that  the  bell  was  ringing, 
[>erson  near  the  station-house  called  out  to  him  as  he 
kg  to  the  cars  that  the  train  was  only  going  to  coal-up 
turned  round  as  if  he  heard  the  call.     Heldf  that  it 

lered  1871.  To  appear  in  16  Minn. 
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was  the  duty  of  the  assared  "  to  use  that  degree  of  caution 
dib'gence  which  a  prudent  man  would  use  under  the  circunu 
ces  in  which  he  was  placed."  Whether  the  assured  in  attei 
ing  to  get  upon  the  train  did  use  such  a  degree  of  caution 
diligence,  is  a  question  for  the  jury.  Held,  also,  that ''  the  m 
ing  of  the  clause  was  that  the  traveler  should  only  make  hio 
acquainted  with  those  general  rules  as  to  the  management  oi 
trains  and  the  conduct  of  railroads,  which  are  presumed  t< 
known  to  travelers  under  these  circumstances."  The  assi 
was  not  obliged  when  he  went  on  the  train  ''because  of 
clause  in  the  policy  to  examine  the  time-card  and  ascertain  all 
minutisB  connected  with  the  management  of  the  trains." 

Tooley,  administrator t  vs.  Railway  Passenger  Assurance  (Jo,* 
Bep'd  Jour'*  p.  276.  U.  8.  0.  a  Dxbt. 

§  69.  Accident. — 0/  Policy — "  Traveling  in  a  Pviiic  Con 
anoe.^* — The  defendant  issued  two  policies  to  the  assured,by  e 
of  which  it  agreed  to  pay  $3,000.00  in  case  of  his  death  wi 
two  days  from  the  date  thereof.  The  policies  contained  the 
lowing  clause  :  "  Provided  always  that  this  insurance  shall  < 
extend  to  bodily  injuries,  fatal  or  non-fatal,  as  aforesaid,  vf 
accidentally  received  by  the  insured  while  actually  traveling ; 
public  conveyance,  provided  by  common  carriers  for  transp 
ation  of  passengers,  in  the  United  States  or  the  Dominioii 
Canada,  and  in  compUance  with  all  rules  and  regulations  of  s 
carriers,  and  not  neglecting  to  use  due  diligence  for  self  pro 
tion."  On  the  next  day  after  obtaining  the  policies,  the  assi^ 
took  the  rail\eay  train  from  Chicago  to  Kankakee.  Upon  rea 
ing  Eankakee,the  train  stopped  at  the  station  for  several  rninu 
and  the  assured  with  others  left  the  cars.  When  the  train  st 
ed,  in  attempting  to  get  on  board  he  slipped  and  fell  in  fronl 
the  rear  car,  which  passed  over  him  and  he  was  killed.  Tl 
was  evidence  tending  to  show  that  his  journey  terminated 
Kankakee.  Held,  that  under  the  conditions  of  the  policy,  "  T 
ley  must  have  been  actually  a  traveler  in  or  upon  the  train  ; 
it  cannot  be  said  that  the  responsibiUty  ceased  whenever 
stepped  out  of  a  car  to  alight  at  a  station,  and  that  it  never 

*  Decision  rendered  January  29tb.  1873. 
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ative  again  until  his  foot  entered  the  car  to  resume  hie 
That  would  be  giving  too  narrow  a  meaning  to  the 

the  policy.  We  think  that  the  fair  construction  of 
by  assumed  by  the  defendant  in  this  respect  was,  that  it 
njuries  received  by  Tooley  while  necessarily  getting  on 

train  as  a  traveler  upon  it.**  He  was  not  bound  to  re- 
le  the  car  all  the  time.  Held^  also,  that  "  if  his  jour- 
d  at  Kankakee,  then  it  cannot  be  claimed,  under  the 
d  facts  of  this  case,  that  the  defendant  would  be  liable, 
m  the  assumption  that  he  was  going  no  further  than 
,  in  attempting  to  get  on  the  train  as  he  did,  it  was  at 
sk." 
ifninisiruio}\  vs.  Railwatf  Passenger  Assurance  Co, 


Life. — "  The  Family  Physician  of  the  Party.'' — The 
n,  upon   which  the  policy    was  issued,  contained  the 

question,  which  was  answered  by  Bichard  Price,  the 
LOse  life  was  insured  :  "  Name  the  residence  of  the  fa* 
ician  of  the  party,  or  of  one  whom  the  party  has  usu- 
)yed  or  consulted.  Answer — have  none."  At  the  time 
tation  was  made,  the  family  of  Richard  Price  consist- 
iself,  his  wife,  and  two  or  three  children.  Held,  that 
wer  is,  in  our  opinion,  a  positive  denial  that  the  life  in- 

a  family  physician.  The  phrase  *  family  physician  *  is 
n  use,  and  has  not,  so  far  as  we  are  aware,  any  techni- 
cation.  As  used  in  this  instance,  and  for  the  purposes 
stimony  appearing  in  this  case,  the  chief  justice  and 
e  of  opinion  that  it  may  be  sufficiently  defined  as  sig- 
e  physician  who  usually  attends,  and  is  consulted  by 
lers  of  a  family  in  the  capacity  of  a  physician.'*  "  We 
:  a  person  who  usually  attended,  and  was  consulted  by 
md  children  of  Eichard  Price  as  a  physician,  would 
QUy  physician  of  Eichard  Price  in  the  meaning  of  the 
th  interrogatory,  although  he  did  not  usually  attend 
v'as  not  usually  consulted  as  a  physician  by  Eichard 
self.*' 


d.  vs.  PJi€enix  Mid.  Life  Ins.  Co. 
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§  71.  Life. — "  Gastritis  " — "  Severe  Sickness  or  Disease^ 
lu  the  application,  upon  which  the  policy  was  issued,  the 
lowing  question  was  asked  and  answered  by  the  person  n 
whose  hfe  the  policy  was  issued  :  "  Has  the  party  had,  diii 
the  last  seveii  years,  any  severe  sickness  or  disease  ?  Answc 
No."  The  answer  of  the  defendant  charged  that  the  insured  ] 
had,  within  seven  years,  chronic  gastritis.  There  was  evidence 
trial  in  the  court  below  to  show  that  he  had  had  gastritis.  JB 
that  "  unless  chronic  gastritis  and  gastritis  are  synonymous, 
to  which  there  is  no  judicial  presumption  nor  testimony, 
evidence  was  not  within  the  issues,  so  that  the  false  represec 
tion  charged  was  not  proved.  In  addition  to  this  considerati 
we  are  not  free  from  doubt  as  to  whether  gastritis  W€U3  she 
to  be  '  a  severe  sickness  or  disease.'  We  can  take  no  judi< 
cognizance  of  its  character." 

Price  ei  aL  vs.  Phoenix  Mui.  Life  Ins,  Co. 


§  72.  Marine. — "  Dunnage  " — Merchandise —  Cargo —  Warr 
ty. — The  policy  upon  a  ship,  on  a  voyage  from  Liverpool  to  £ 
Francisco,  contained  the  clause,  '*  Warranted  not  to  load  m* 
than  her  registered  tonnage,  with  lead,  marble,  slate,  copper-c 
salt,  stone,  bricks,  grain  or  iron,  either  or  all,  on  any  one  p; 
sage."  The  registered  tonnage  was  1,285  tons,  and  the  ves 
took  on  board  1,064  tons  of  iron,  six  tons  of  brick,  and  238  tc 
of  cannel  co^l,  being  an  excess  over  the  registered  tonnage 
23  tons.  The  charterer  agreed  to  pay  61  shillings  per  ton 
the  freight  put  on  board,  and  the  master  agreed  to  furnish  S 
tons  of  cannel  coal,  as  dunnage,  and  under  the  agreement  did  f 
nish  238  tons,  which  was  placed  along  the  ship^s  bottom 
dunnage.  For  this  a  bill  of  lading  was  signed  ;  it  was  placed 
the  freight-list,  and  freight  was  collected  for  it  at  61  shillii 
per  ton.  The  ship  sustained  a  partial  loss  on  the  voyage.  Ht 
that  the  law  makes  the  imphed  qualification  that  ballast  a 
dunnage  shall  not  be  regarded  as  lading,  within  the  contra 
Hddy  also,  that  "  the  evidence  justified  and  required  the  instn 
tion  asked  by  the  plaintiflFs,  namely,  that  if  freight  was  recei^ 
and  paid  for  the  coal,  it  was  cargo,  and  came  within  the  w 
ranty.  Here  was  an  admitted  fact,  which  gave  character  to  i 
article,  stamping  it  as  merchandise."     Held,  also,  that  "  wL 
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e  is  used  in  lieu  of  dunnage,  or  to  perform  the  office 
,  it  does  not  loose  its  character  as  cargo."  Held,  also, 
ompany  were  entitled  to  the  benefit  of  those  results 
Qutual  self-interest  of  the  parties  would  lead  them  to 
e  company  made  their  contract  in  view  and  in  antici- 
il  these  considerations." 


tern  Ins,  Co.  vs.  Thwing* 

•.200, 


U.  S.  S  C. 


PAYMENT. 


11^^ 


CCIDENT. — Of  Loss — Time  for. — The  policies  required 
188  of  loss  or  damage,  but  contained  no  provisions  in 
proofs  of  loss  or  damage,  or  the  time  within  which 
Duld  be  made.  Hdd,  that  it  was  the  duty  of  the  corn- 
er within  reasonable  time  after  notice,  and  that  interest 
'rom  the  expiration  of  that  time. 
ninistraior,  vs.  Railway  Passenger  Assurance  Co. 

— i  G8. 

POLICY. 


uiiFE. — Avoidance  of — Non-payinent  of  Premium — 
Forfeiture — AutJioriiy  of  Ageiit. — The  assured,  on  the 
3,  1867,  applied  to  the  general  agent  of  the  company 
icisco,  for  a  policy  of  insurance  upon  his  life,  giving 
yable  in  60  days,  for  the  premium,  and  taking  from 
,  memoradnum,  by  which  the  payment  of  the  premium 
^leded,  and  by  which  it  was  agreed  that  the  policy 
>  effect  from  the  date  thereof,  provided  the  application 
3d  by  the  company.  The  application  was  accepted, 
y,  bearing  date  April  5th,  was  sent  to  the  agent  from 
and  was  received  by  him  about  the  second  of  August. 
recited  the  consideration  to  be  $96.60,  paid  by  the 
d  the  payment  of  a  hke  sum  on  or  before  the  6th 
)ril,  July,  October,  and  January  of  each  year,  and 
issued   and  accepted   "upon  the  following  express 

dered  March  I8th.  1872.. 
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conditions  and  agreements/'  among  which  were :  **  Seoonc 
the  said  premiums  shall  not  be  paid  on  or  before  the  days  a 
mentioned  for  the  payment  thereof,  at  the  office  of  the  com 
in  the  city  of  New  York,  (unless  otherwise  expressly  agree 
writing,)  or  to  agents  when  they  produce  receipts  signed  bj 
president  or  secretary,  then,  in  every  such  case,  the  said  ( 
pany  shall  not  be  liable  for  the  payment  of  the  sum  assure 
any  part  thereof,  and  this  policy  shall  cease  and  determ 
Attached  to  the  policy  were  two  receipts,  signed  by  the  pi 
officers,  dated  at  New  York  April  6th  and  July  6th,  respect! 
purporting  to  be  for  the  premium  for  the  two  quarters  comix 
ing  at  their  respective  dates.  These  receipts  were  countersi^ 
by  the  agent  at  San  Francisco,  on  the  2nd  of  August,  and  oi 
8th  of  August,  by  his  clerk,  he  wrote  the  assured  at  Yallejo,  < 
that  his  policy  had  arrived,  and  asked  whether  he  should  sei 
or  if  he  would  call  and  get  it  when  he  was  in  the  city, 
was  not  shown  on  trial  that  this  letter  or  any  other  n< 
was  ever  received  by  him,  and  no  payment  was  ever  mad 
the  note  or  any  premiums.  The  tissured  was  shot  at  Yal 
and  died  from  the  effects  of  his  wounds  on  the  20th  of  j 
tember,  1867.  After  his  death,  the  agent  sent  the  polic; 
the  home  office,  where  it  was  canceled  on  the  Sist  of  Octc 
Hddy  that  ^'  it  is  elementary  law  that  forfeitures  are  not  favo 
and  that  provisions  for  forfeiture  must  be  strictly  constr 
The  authorities  also  hold  that  these  principles  are  applic 
to  forfeitures  in  insurance  policies  ;  that  the  provisions  for 
feitures  are  inserted  for  the  benefit  of  the  companies,  and  i 
be  waived  by  them ;  and  that  the  courts  will  find  a  waiver  u 
slight  evidence." 

Ripley  vs.  ^taia  Ins.  Co.,  29  Barb.,  557  ;  Goit  vs.  National  Prote< 
Ins.  Co.,  25  Barb.,  189  ;  Baker  vs.  Union  Life  Ins.  Co.,  6  Robt.,  394 ; 
lien  vs.  Williamsburg  Ins.  Co.,  35  N.  Y.,  131  ;  Bonton  vs.  American  '. 
Life  Ins.  Co.,  25  Conn.,  542  ;  Pino  vs.  Merchants'  Mut.  Ins.  Co.,  19  '. 
An.,  214  ;  Insurance  Co.  vs.  Webster,  6  Wal.,  129. 

Sdd,  also,  that  the  company  transmitted  the  policy  and  rect^ 
with  knowledge  that  payments  had  not  and  would  not  be  n 
at  the  office  in  New  York,  and  could  not  be  made  elsewher 
the  mode  required  until  after  due,  and  with  an  intent  that 
policy  should  be  delivered  and  payment  received  by  its  ag 


Digitized  by  CjOOQ IC 


Policy. 


329 


mew  there  mast  necessarily  be  a  forfeiture  under  the 
of  the  contract  Hdd,  also^  that  the  act  of  the  agent 
bhe  note  to  the  assured  on  the  8th  of  August,  after 
e,  if  any  there  was,  recognized  the  agreement  as  be- 
brce.  Hdd,  also,  that  "  the  several  acts  of  the  defend- 
its  acts,  and  the  acts  of  its  officers  in  relation  to  the 
m  to  the  court,  which  were  performed  subsequently 
ling  of  the  forfeiture,  if  any  accrued,  treat  the  agree- 
jurance  as  still  in  force.  They  affirmatively  indicate 
n  not  to  insist  upon  a  forfeiture,"  and  that  "  upon 
le  court  must  find  a  waiver  of  any  forfeitures  which 
1,  and  that  under  the  circumstances,  after  the  death 
red  it  was  too  late  for  the  first  time  to  insist  upon 
re." 

linistrator,  V8,  The  Mutual  Life  Ins,  Cn.  of  Nevo  York,* 

,  289.  U.  8.  G.  C.  DiST.  Oal. 


>. 


I 


f     ^C*'^ 


IFE. — Ownership  of—Ifisurahle  Interest  of  Wife. — The 
L  1853,  issued  a  policy  upon  the  life  of  the  assured, 
ded  that  the  amount  of  the  insurance  should  be  paid 
,  Amanda,  or  her  legal  representatives.  The  wife 
ed  in  1866.  The  assured,  who  had  paid  the  pre- 
tinued  to  pay  them  until  1860,  when,  having  remar- 
cured  a  memorandum  upon  the  policy,  that  it  should 
e  benefit  of  his  then  wife  and  others  named.  After 
.  the  premiums  until  1868,  when  he  died.  Heldy  that 
;  a  direct  interest  in  the  life  of  her  husband,  and  such 
as  will  sustain  a  policy  in  her  favor  upon  his  life, 
was  valid,  and  had  the  assured  died  during  the  life  of 
k,  it  could  have  been  enforced. 

Phoenix  Ins.  Co.,  28  Mo.,  383. 

hat  the  policy  was  taken  out  by  the  husband  for  the 
securing  the  support  of  the  wife  after  his  death,  but 
3eing  lost,  he  was  not  bound  to  continue  the  policy 
dfit  of  her  representatives.  He  had  the  right,  with 
of  the  company,  to  change  the  beneficiaries,  and  ev- 

lend  Juixuaj  20tb,  1873 
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erj  payment  made  after  the  change  was  in  the  interest   c 
present  wife. 

Kerman  yb.  Howard,  23  Wis.,  106. 

Qamb$  v$.  The  Covenant  Mut  Life  Ins.  Co* 

Bap'd  JcnuX  p.  838.  Iffo 

PRACTICE. 

§76.  LrPE. — QuestioM  of  Fact, — In  a  suit  upon  a  pali< 
the  court  below  no  instructions  were  given  and  no  excep 
were  taken  to  any  ruling  of  the  court.  The  facts  were  al 
mitted  upon  the  record.  Hddy  that  this  court  must  pass 
the  legal  effect  of  the  facts.  ''  It  is  only  where  they  are  dii 
ed  and  there  is  evidence  tending  to  sustain  the  claim  of  eacL 
ty  that  the  losing  one  is  concluded  by  the  finding  in  the 
court." 

Oambs,  Pub.  Adm*r  vs.  The  Covenant  MuL  Life  Ins.  Co, 


§  77.  Life. — Action  by  Guardian  ad  litem — Statute. — Th< 
licy  was  issued  upon  the  life  of  the  assured  to  his  wife  an( 
her  benefit,  and  provided  that  in  case  of  her  death  before 
death  of  the  assured,  the  amount  of  the  assurance  sh 
be  payable  to  their  children  for  their  use,  or  to  their  guar< 
if  under  age.  The  wife  having  died  before  the  husband, 
was  brought  by  the  guardian  ad  litem  of  the  minor  chile 
duly  appointed  to  prosecute  the  same.  Upon  trial  in  the  c 
below,  the  defendant  insisted  that  the  action  should  have  1 
brought  by  the  general  guardian  of  the  children.  Hddy  thai 
mitting  that  the  guardian  named  in  the  policy  is  the  gei 
guardian,  while  the  provision  of  the  policy  makes  it  the  p 
lege  and  duty  of  the  company  to  pay  the  sum  assured  to  \ 
guardian,  it  does  not  follow  that  the  action  must  be  brongl: 
his  name.  The  children  are  the  real  parties  in  interest, 
therefore  the  action  is  under  the  statute,  well  brought  by  t 
in  their  own  names,  they  appearing  by  a  guardian  ad  I 
Even  if  the  general  guardian  be  regarded  as  a  trustee  o 
express  trust,  the  statute  authorizing  such  trustees  to  bring 

•Decision  rendered  April  29tb,  1873. 
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dir  own  names,  is  not  imperative  but  permissive  in 

V8.  Phosnix  Mut.JLife  Ins,  Co, 

—§67. 

PROOFS  OF  LOSS. 

iE. —  Waiver  of-^Certifioate  of  MagistrcUe. — After  the 
ent  of  the  company,  wnich  had  issued  a  policy  upon 
r  destroyed,  went  to  the  place  where  the  insured  re- 
did them  he  had  come  to  take  proofs  of  loss,  but  af- 
xamined  into  the  facts  relative  to  the  fire  and  the 
)roperty,  told  them  he  could  not  recommend  the  com- 
the  loss,  as  it  appeared  from  their  statements  that 
old  more  goods  than  they  had  purchased.  Hdd^ 
utation  of  proofs,  under  such  circumstances,  was  of 
ace  to  either  party,  and  the  law  rarely,  if  ever,  re- 
^bservance  of  an  idle  formality,  especially  after  the 
lose  benefit  the  original  stipulation  was  made  had 
aformity  thereto  unnecessary  and  practically  super- 

d  New  lork  Transportation  Go.  vs.  Western  Mass.  Ins.  Co., 
-570,  and  antborities  cited. 

hat  "  for  a  like  reason  all  necessity  for  producing  the 
t  the  magistrate  was  obviated  by  the  position  of  the 
at  it  was  not  liable  for  the  loss." 

a/,  vs.  The  Republic  Fire  Ins,  Co. 


RESEDENOE. 

KHDiSKT.— Misstatement  of. — The  assured,  at  the  time 
t  an  accident  policy,  gave  his  residence,  as  a  memo- 
m  the  pohcy,  to  be  Topeka,  Kansas.  His  residence 
is,  Illinois.  Hdd,  that  this  fact  was  not  material 
i  it  had  a  bearing  upon  his  journey. 

iinisiraiorf  vs.  Railway  Passenger  Assurance  Co. 

-8«8. 
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WAKRANTY, 

§  80.  Life. — And  Application —  Qvestions  in  AppUcaMon^ 
den  of  Proof^Praotioe. — The  policy  declared  one  of  the  c 
erations  to  be  the  representations  made  in  the  applicatdoi 
also  that  it  was  accepted  by  the  assured  on  the  express  < 
tion  that  "  if  any  of  the  declarations  or  statements  made 
application  for  the  policy,  upon  the  faith  of  which  this  pol 
ssued,  shall  be  found  in  any  respect  untrue,  then,  and  in 
such  case,  the  policy  shall  be  null  and  void."  In  the  appli* 
it  was  declared  "that  the  above  are  fair  and  true  answ< 
the  foregoing  questions,  and  ifc  is  acknowledged  and  agrei 
the  undersigned,  that  this  application  shall  form  the  basis  < 
contract  for  insurance,  and  that  any  untrue  or  fraudulei 
swers,  any  suppression  of  fact,"  shall  render  the  policy  nul 
void.  The  application  contained  the  following  questions,  ai 
answers  were  given  by  the  person  upon  whose  life  the^lic 
issued :  "  7.  What  is  the  present  state  of  the  party's  he 
Answer— good."  ''9.  Is  the  party  addicted  to  the  habitus 
of  spirituous  liquors  or  opium  ?  Answer — ^no."  "  13.  Ha 
party  ever  had  any  of  the  following  diseases,  (naming  then 
among  others,)  gout,  rheumatism?  Answer — ^never."  "18. 
the  party  had,  during  the  last  seven  years,  any  severe  sic! 
or  disease  ?  If  so,  state  the  particulars,  and  the  name  of  tl 
tending  physician,  or  who  was  consulted  and  prescribed, 
swer — no."  "  25.  Name  and  residence  of  the  family  phyg 
of  the  party,  or  of  one  whom  the  party  has  usually  employ 
consulted?  Answer — ^have  none"  The  complaint  did  nc 
out  the  application  nor  state  what  the  declarations  orstaten 
made  in  the  application,wera  The  answer  set  out  the  applies 
On  trial,in  the  court  below,  after  the  plaintiffs  had  introduced 
evidence  and  rested  their  case,the  defendant  moved  to  dismii 
action  on  the  ground  that  the  complaint  did  not  state,  nor  th 
dence  establish,  a  cause  of  action,claiming  that  the  statemei 
the  application  were  warranties,and  therefore  conditions  prec< 
to  the  plaintiff's  right  of  recovery,  which  it  was  necessai 
them  to  aver  and  prove.  Held,  that  "  so  far  as  the  questions 
sented  by  the  case  at  bar  are  concerned,  it  is  sufficient  to  de 
warranty  in  insurance  to  be  a  part  of  the  contract  evidence 
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and  a  binding  agreement  that  the  facts  stated  are 

on  Insurance,  5th  ed.,  jj  754,  756 ;  Flanders  on  Insurance, 

taiion  in  insurance  may,  for  the  purposes  of  this  case^ 

ned  to  be  a  statement  in  regard  to  a  material  fact 

3  applicant  for  insurance  to  the  insurer." 

Q  Insorance,  J  524,  et  seq. 

mtations  simply,  they  are  not  a  part  of  the  contract 

Insurance,  201  and  cases  cited.  Campbell  ys.  N.  E.  M.  L.  I. 
,381. 

jh  expressly  referred  to  in  the  poUcy,  so  as  to  become 
B  written  contract,  they  may  not  become  warranties." 
n  Insurance,  {J  871,  893. 

if  it  be  made  by  the  very  terms  of  the  policy,  as  in 
bar,  an  express  condition  of  the  contract  of  insur- 
[  such  representations  are  found  to  be  untrue,  the  pol- 
null  and  void,  they  do  not  necessarily  lose  their  cha- 
presentations  and  become  warranties,  though  the  ef- 
express  condition  may  be  to  make  them  exclusively 

s.  N.  E.  M.  L.  Ins.  Co.,  supra. 

dent  if  representations  be  stthstantiaUy  true,  while  a 

nstbe  strictly  complied  with." 

m  Ins.,  {{  544,  669,  762,  et  seq.;  Daniels  vs.  Hudson  R.  F. 
ash.,  423;    Chaffee  ts.  Cattaraugus  Co.  M.   F.    L  Co.,  18 

urranty,  therefore,  avoids  a  policy,  while  a  ieAse  repre- 
lot  fraudulent)  does  not  avoid  a  policy,  unless  it  re- 
tething  which  is  material  in  fact,  or  is  made  material 
ract  of  the  parties." 

n  Ins.,  i  524,  et  seq.;  Flanders  on  Insurance,  202,  298,  326  ; 
L  Mass.  Ins.  Co.,  49  Me.,  200  ;  Campbell  vs.  N.  E.  M.  L.  Ins. 

»  are,  then,  conditions  precedent,  so  that  their  truth 
aded  by  the  assured,  upon  whom,  of  course,  the  bur- 
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den  of  proving  the  same  rests  ;  whereas  the  falsity  of  repi 
tations  is  matter  of  defense  to  be  pleaded  and  proved  hj  tl 
surer." 

Wilson  Ts.  Hampden  Ins.  Co.,  4  R  L,  159  ;  Campbell  vs.  N.  B. 
Ins.  Co.,  supra  ;  McLoon  vs.  Conn.  Mat.  Ins.  Co.,  100  Mass.,  474  ;  I 
Ts.  Peoria  M.  and  F.  I.  Co.,  28  HL,  238 ;  Mat  Ben.  Ins.  Co.  vs.  Bobi 
54  BL;  Leete  vs.  The  Gresham  L.  I.  Co.,  7  Eng.  Law  and  Equity,  5 

Held,  also,  that  "  the  leaning  of  all  courts  is,  to  hold  such  ; 
pulation  to  be  a  representation  rather  than  a  warranty,  : 
cases  where  there  is  any  room  for  construction ;  because 
construction  will,  in  general,  best  carry  into  effect  the  real  i 
and  purpose  which  the  parties  have  in  view,  in  making  theii 
tract." 

Daniel  vs.  Hudson  River  F.  Ins.  Co.,  12  CusU.,  424 ;  Campbell  vs 
England  Mut.  Idfe  Ins.  Co.,  98  Mass.,  381  ;  Flanders  on  Insuranoe, 
Wilson  vs.  Conway  F.  Ins.  Co.,  4  R.  I.,  143  ;  1  Phillips  on  Insurance 

Sddy  also,  that  "  the  statements  referred  to  in  the  policy  arc 
warranties,  but  representations,  and  that,  therefore,  their  um 
is  matter  of  defense  to  be  pleaded  and  proved  by  the  defen^ 
It  follows  that  defendants'  motion  to  dismiss  the  action,  bee 
plaintiffs  had  failed  to  plead  or  prove  a  cause  of  action,  was 
perly  denied." 

Price  et  dL  vs.  Phcenix  Mut.  Life  Ins.  Co. 


*••'»'* 
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REPORT  OF  DECISIONS 

JBD  IN  INSURANCE  OASES,  IN  THE  UNITED  STATES 
JPREME  AND  CIROUIT   COURTS,  AND  IN  THE 
STATE  SUPREME  COURTS. 


From  certified  transcripts  in  our  possession. 


SUPREME    COURT  OF  ILLINOIS. 


8EPTEMBEB   TERM,    1871. 


Appeal  from  Peoria    Circuit  Court. 


EOTY  INS.  CO.,  OF  New  York,  Appellanl,) 

V8, 

WITT  C.  FARRELL,  Appellee.* 

iContinned  from  April  Number,  page  Z02.] 

ir,  after  providing  that  distilled  spirits,  spirits,  alcohol, 
\  spirit  within  the  meaning  of  the  act,  shall  be  that  sub- 
a  as  ''  ethyl  alcohol,  hydrated  oxide  of  ethyl  or  spirit  of 
"  And  the  tax  shall  attach  to  this  substance  as  soon  as  it  is 
U9  such,  whether  it  be  subsequently  separated  as  pure  or 
^  or  be  immediately,  or  at  any  subsequent  time,  trans- 
ly  other  substance,  either  in  the  process  of  original  pro- 
Y  any  subsequent  process." 

of  this  provision  was  to  follow  the  ^substance,  in  what- 
might  assume,  so  as  to  prevent  fraud  and  check  every  at- 
inge  of  the  production,  to  avoid  the  payment  of  the  tax. 
)i  the  law  is  often  explained  and  restrained  by  other 

»red  Jaunary  32nd,  187a. 
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parts  of  the  same  law.  In  deliyering  the  opinion  in  the  case  c 
ington  vs.  Ck)ke,  2  Cranch,  33  Ch.  J.  Marshall  said,  "That  a 
the  best  expositor  of  itself  ;  that  every  part  of  an  act  is  to  Ix 
into  view  for  the  purpose  of  discovering  the  mind  of  the  Legii 
and  that  the  details  of  one  part  may  contain  regulations  rest 
the  extent  of  general  expressions  used  in  another  part  of  th^ 
act,  are  among  those  plain  rules  laid  down  by  common  sense 
exposition  of  statutes,  which  have  been  uniformly  acknowled^< 

Section  one  of  the  act  provides  **  That  there  shall  be  levied  a 
lected  on  all  distilled  spirits  "*"  '*''*'  a  tax  of  fifty  cents  on  ea 
every  proof  gallon,  to  be  paid  by  the  distiller,  owner,  or  person  \ 
possession  thereof  before  removal  from  distillery  warehouse.*' 

Every  distiller  is  required,  by  subsequent  sections,  to  give  nc 
the  intention  to  commence  business,  and  annually  to  execute  i 
with  at  least  two  sureties  that  he  will  comply  with  all  the  pro^ 
of  the  law  in  relattion  to  distillers,  and  pay  all  penalties  incox 
fines  imposed  for  a  violation  of  any  of  the  provisions  of  the  ad 

Section  fifteen  then  provides  that  every  distiller  shall  for 
warehouse  to  be  known  as  a  distillery  warehouse,  and  to  be  use 
for  the  storage  of  distilled  spirits,  and  then  uses  these  words  : 
the  tax  on  the  spirits  stored  in  such  warehouse  shall  be  paid 
removal  from  such  warehouse." 

By  subsequent  sections  all  spirits  must  be  drawn  from  the  rec 
cisterns  into  casks  ;  and  on  the  first,  eleventh  and  twenty-fijrsi 
ef  each  month  entered  for  deposit  in  the  distillery  warehous 
after  a  compliance  with  the  law,  the  casks  must  be  stored  in  the 
house. 

Then  a  bond  must  be  executed  by  the  distiller  or  owner,  condi 
for  the  payment  of  the  tax  before  removal  from  the  warehou£ 
within  one  year  from  its  date. 

No  casks  can  be  removed  from  this  place  of  deposit  without 
der  from  the  collector,  after  the  payment  of  the  tax,  and  placing 
the  head  of  each  cask  a  stamp  on  which  shall  be  engraved  the 
ber  of  proof  gallons  contained  therein,  and  which  shall  also 
the  serial  number  of  the  cask,  the  name  of  the  person  by  who 
tax  was  paid,  and  the  person  to  whom,  and  the  place  where  it  u 
delivered,  and  the  guager  is  also  required  to  cut  or  bum  upoi 
cask  the  name  of  the  distiller,  the  date  of  the  payment  of  the  ta 
number  of  proof  gallons,  and  the  number  of  the  stamp. 

Between  the  time  of  storage  and  removal,  the  spirits  are  inct 
legis.    They  are  under  the  control  of  the  oflScers  of  the  United  £ 
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tnrer  is  compelled  to  proTide  the  wareliotifle  for  stor- 
Ued  to  deposit  therein  under  hesTj  penalties^  or  forfeit 
of  his  first  bond ;  and  certain  forms  most  be  observed 
iL 

ras  created,  and  the  personal  liability  existed  immedi- 
ridllation,  wherefore  the  requirement  of  the  warehouse 
1  it  ?  *  "*"  wherefore  the  postponement  of  payment  for 
provided  in  the  condition  of  the  bond  given  upon  entry 
>use*? 

ist  be  paid  within  one  year  from  the  entry  and  date  of 
r  the  law  then  perhaps  regarded  the  distiller  as  a  con- 
peculator  in  the  article. 

e  over  one  hundred  thousand  gaUons  were  deposited 
»use.  The  provisions  of  the  act  seem  generally  to  have 
.  to  the  payment  of  the  tax  affcer  deposit,  and  before  re- 
Legislature  certainly  never  intended  that  the  tax  on  the 
be  paid  before  it  became  productive.  When  does  it 
uctive  ?  When  does  it  form  a  part  of  the  commerce  of 
It  surely  does  not  while  in  store  and  in  the  custody 

effect,  if  possible,  must  be  given  to  every  word  in  a  ^    ' 

hypothesis  that  this  tax  is  a  debt  and  can  be  en-  »^ 

Lse  of  a  total  destruction  of  the  spirits,  and  without  aay  , 

aw  on  the  part  of  the  distiller,  is  wholly  irreconcilable  V 

isions  of  the  act  last  enumerated    It  takes  away  all  ^ 

1  the  requirements  that  the  spirits  must  be  stored  and 

before  removal    If  the  last  clause  of  section  one,  and  * 

iction  four,  already  cited,  create  a  personal  liability  from  ;^ 

lanufacture,  without  any  limition  or  restriction,  then  it  *«-' 

absurd  verbiage  to  repeat,  again  and  again,  that  the  tax  "^ 

before  removal  Upon  this  hypothesiB  the  law  cannot 
«dth  ay  the  officers  of  the  United  States, 
uid  spirits  are  destroyed.  Upon  what  will  the  guager 
Qp  ?  What  will  he  cut  and  bum  the  number  of  gal- 
The  substance,  to  which  the  tax  was  to  attach,  has  be- 
e  and  intangible.  As  we  have  before  said,  the  object  of 
revenue.  To  this  end  the  manufacture  of  distilled  spir- 
ncouraged.  The  imposition  of  a  tax  upon  an  article  be- 
M^me  productive,  and  its  collection  after  the  destruction 
,  would  discourage  the  manufacture, 
on  of  the  tax,  under  the  circumstances,  would  be  harsh. 
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unjust  and  oppressive.  It  would  be  a  tax  upon  misfortune.  An 
struciion  of  a  statute  which  would  cause  the  citizen  seriouslj  to 
who  is  innocent  of  wrong,  and  has  violated  none  of  the  pzo*^ 
of  the  act,  should  be  avoided  if  possible. 

The  construction  of  this  act  which  best  harmonizes  its  varion 
visions,  is  most  consistent  vdth  its  object,  and  protects  both  th 
emment  and  the  manufacturer,  is  that,  though  a  lien  exists  on  1 
tide  from  the  time  of  distillation,  for  the  prevention  of  fraud,  th 
sonal  liability  is  only  upon  removal  or  on  breach  of  the  condit 
the  bond. 

We  are  therefore  of  opinion  that  the  liability  of  the  insurance 
pany  was  only  for  the  value  of  the  spirits  at  forty-nine  cents  pi 
Ion. 

The  judgment  is  reversed  and  the  cause  remanded. 


SUPKEME  COURT  OF  MISSOURI. 

MABOH  TEBM,    1872. 


Appeal  from  St.  Louis  OircuU  Court. 


HENRY  GAMES,  Public  Adm'b  op  the  EsxiiTE  of  AMAN- 
DA HALLTDAY,  Appellant, 

THE  COYENANT  MUT.  LIFE  INS.    CO.,  Eespondmt,* 

The  company  in  1853  issaed  a  policy  upoD  the  life  of  the  oRRured,  which  pi 
that  tne  amoant  of  insurance  should  be  paid  to  hin  wife,  Amanda,  <>r  h* 
representatives.  The  wife  Amanda  died  in  1856.  'I  ht*  assured,  who  in 
premiums,  continued  to  pay  them  until  186U,  wheu,  having  remarrii  d,  I 
cured  a  memorandum  upon  the  policy  that  it  should  stand  for  the  bfi 
his  then  wife  and  others  named.  After  this  he  paid  the  premium  unti 
when  he  died. 

No  instructions  were  given,  and  no  exceptions  were  taken  to  any  ruling 
court  below,  and  the  facts  were  nil  admitted  upon  the  record. 

This  court  must  pass  upon  the  legal  effect  of  the  facts  in  th«5  ease.  It  i 
where  the  facts  are  disputed,  and  there  is  evidence  tending  to  sustain  ib( 
of  each  party,  that  the  losing  one  \h  concluded  by  the  tiuding  of  the  trial 

•Decisioxi  rendered :April  20th.  1872. 


Digitized  by  CjOOQ IC 


Gamhs  vs.  Coveruint  Mutual  Life  Ins.  Co.  339 

direct  interest  in  the  life  of  her  hashand,  and  saoh  an  interest  as 

a  policy  in  her  fayor  npon  his  life. 

I  taken  out  by  the  hnsband  for  the  purpose  of  seonring  the  support 

ifter  his  death,  bnt  the  object  being  lost,  he  was  not  bonud  to  con- 

>Uc7  lor  the  benefit  of  her  representatives. 

ght  with  the  consent  of  the  company  to  change  the  beneficiaries. 

lent  after  the  change  was  in  the  interest  of  the  present  wife. 

Buss,  J. 
Lefendant  issued  a  policy  of  insurance  upon  the  life  of 
ilidaj,  husband  of  said  Amanda,  payable  to  her  or  her 
mtatives.  In  1856  his  said  wife,  Amanda,  died,  but  her 
o  had  all  along  paid  the  premiums,  continued  to  pay  them 
ly,  1860,  when  haying  remarried,  he  procured  a  memor- 
the  policy  that  it  should  stand  for  his  then  wife  and  oth- 
William  Halliday  continued  to  pay  the  premiums  until  ~      ^" 

he  died,  and  on  due  proof  of  his  death,  the  defendant  'CI  ""^ 

>unt  called  for  by  the  policy  to  the  beneficiaries  named  in  ** 

idum.    The  plamtifF  sues  for  the  amount  of  the  insur-  \ 

ig  that  it  belongs  to  the  representatives  of  the  deceased 

tions  were  given  and  no  exceptions  were  taken  to  any  ^  • 

le  court;  hence   the  defendant  contends  that  there  is  ^ 

is  to  review.    But  the  facts  are  all  admitted  upon  the  re-  •^ 

)  must  pass  upon  their  legal  effect.    It  is  only  when  they  . 

and  when  there  is  evidence  tending  to  sustain  the  claim  t 

y,  that  the  losing  one  is  concluded  by  the  finding  in  the  r- 

perceived  that  the  policy  was  issued  and  the  wife  died 

loption  in  this  State  of  the  statutory  provision  expressly  i^^ 

[)olicies  in  the  name  of  and  for  the  separate  use  of  the  **** 

lowever  contended  that  as  a  common  law  policy  it  is  void,  "^  ^ 

the  wife  had  no  such  insurable  interest  in  the  life  of 
[  as  would  sustain  it.  Gambling  or  wager  policies  are 
the  person  for  whose  use  they  issue  have  no  pecuniary  in- 
life  insured.  But  the  wife  has  a  direct  interest  in  the 
isband.  The  law  requires  him  to  support  her,  and  in 
le  is  actually  dependent  upon  him  for  support.  This  cre- 
est,  and  her  relation  is  not  the  same  as  that  of  a  wife 
le  husband  or  father  who  takes  out  a  poHcy  upon  their 
own  benefit,  and  the  language  of  Kent,  (3  Com.,  368,) 
urable  interest  in  the  life  of  another  person  must  be  a 
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direct  and  definite  pecuniary  interest,  and  a  person  has  not  s 
interest  in  the  hfe  of  his  wife  or  child  merely  in  the  charact 
husband  or  parent^''  does  not  authorize  the  conclusion  that  a  \ 
no  pecuniary  interest  independent  of  the  statute  in  the  life  of  h 
band.  Judge  Scott,  in  McEee  vs.  Phoenix  Ins.  Co.,  28  M< 
whose  opinion  is  criticised  by  counsel,  takes,  I  think,  a  more  e 
view  of  the  question.  The  original  policy  then  must  be  treate< 
lid,  and  had  the  husband  died  during  the  life  of  the  benefida 
conditions  having  been  fulfilled,  it  could  have  been  enforced. 

But  it  does  not  follow  that  the  action  of  the  husband  af 
death  of  the  wife  must  be  held  to  have  been  for  the  benefit  of 
presentatiTea  The  only  ground  upon  which  the  policy  could 
tained  when  issued,  is  the  fact  that  the  wife  had  a  right  to  1 
the  husband  for  support  It  was  taken  out  for  the  purpose 
curing  her  support  after  his  death.  The  premiums  were  paid 
and  the  whole  was  instituted  and  carried  on  for  this  laudab] 
pose.  This  object  being  forever  lost,  was  the  husband  bound 
tinue  the  policy  for  the  benefit  of  her  representatives?  Could 
suirender  it,  or  by  failing  to  pay  further  premiums  let  it  lapB< 
could  he  not,  with  the  consent  of  the  company,  change  the  bei 
ries  ?  He  must  be  held  to  have  that  right.  It  amounts  to  a  i 
der  of  the  old  poUcy  and  the  issue  of  a  new  one.  Every  pi 
made  after  the  change  was  in  the  interest  of  the  present  wife, 
pose  he  had  refused  to  pay  at  all,  who  would  be  the  plaintiff  an 
could  he  recover  ?  The  payments  upon  renewal  were  not  for  1: 
efit^  and  he  has  no  claim  to  that  which  they  secured 

The  right  of  the  husband,  after  the  wife's  death,  to  dispose  o^ 
icy  obtained  by  him  for  her  benefit,  is  sustained  by  the  Si 
Court  of  Wisconsin  in  Eerman  v&  Howard,  28  Wi&,  108,  and  '. 
of  no  case  where  the  husband  would  be  required  to  keep  the 
alive  for  the  benefit  of  her  heir& 

The  judgment  will  be  affirmed.    The  other  judges  concur. 

P.I 
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SUPREME  COURT  OF   ILLINOIS. 

8EPTEMBER  TEBM,    1872. 


Appeal  from  Mirrcer  Circuit  Court. 


SFORD   INS.    CO.,  AppeUant, 

vs. 
lH  nelson,   AppeUee."^ 

th  the  ooDditions  Rnnezed,  constitate  an  entire  contrAct.  and  in  de- 
>n  it,  the  contract,  or  a  sufficient  portion  of  it  to  show  a  right  of  re- 
st be  set  out  either  in  terms  or  in  snbstance.  All  precedent  acts,  re- 
he  assured,  should  be  set  out,  and  their  performance  averred;  bat 
>ns  sabseqnent  to  the  right  of  recoYery,  and  all  acts  to  be  done  by 
ly,  may  to  omitted. 

*W.  D./*  in  the  application,  to  the  inquiry  whether  the  title  to  the 
IS  a  warrant-deed  or  a  bond,  will  not  be  held  as  a  representation  of 
alar  kind  of  title,  and  even  an  answer  in  the  application,  that  the 
^rrantyndeed,  is  not  an  assertioa  that  such  a  title  is  a  fee. 
ment  in  the  declaration  that  the  insured  was  the  owner  of  the  prop- 
ras  only  bound  to  prove  that  she  held  and  owned  an  insurable  inter- 
having  a  technical  meaning  must  be  construed  with  reference  to  the 
rhich  it  is  applied. 

ibandpued  his  wife,  the  insure'l,  and  wh?n  he  left,  made  her  a  ver- 
tbe  homestead,  upon  which  she  and  the  family  remained,  and  upon 
erected  the  building  insured,  with  her  own  earnings,  which  by  the 
was  entitled  to  in  her  own  right.  Held,  that  she  h^d  such  an  own- 
&ve  her  an  insurable  interest  in  the  property. 

r  the  company  made  out  the  application  with  a  knowledge  of  the 
;here  was  no  collusion  between  bim  and  the  nsured,  the  company  is 
be  statements  of  the  application  in  regard  to  the  title  and  situation 
>?rty,  as  to  other  building  and  the  purposes  for  which  it  was  occu- 
sed. 

[,  on  trial,  that  the  building  insured  was  represented  in  the  applica- 
)arding-house,  when  it  was  in  fact  a  public  hotel ;  that  the  insured 
gent  was  prohibited  by  the  company  from  receiving  applications  to 
h  buildings,  and  that  tibere  was  collusion  and  fraud  between  the 
the  insured,  iu  making  the  application.  Reld^  that  if  the  things 
>re  true,  the  knowledge  of  the  agent  would  not  be  considered  the 

mdered  February  7th,  1673. 


^c:::::^ 


^  .; 
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knowledge  of  the  compeny,  and  his  knowledge  of  the  facts  could  not  all 

company,  nnless  known  and  assented  to  by  them. 
The  Yiolation,  by  nn  insuzance  agent,  of  the  secret  instmctionB  of  the  co\ 
\  does  not  aifect  the  insured,  unless  he  has  notice  of  them,  and  the  insure 

boand  by  the  general  instmctions  of  the  agent,  nnless  they  are  brooch 

to  him  by  notice. 
The  original  policy  was  bnrned,  and  the  company  tomished  the  instramei 

on,  as  a  copy.    Having  done  so,  they  are  estopped  from  denying  that 

tine  and  correct  copy,  and  that  the  policy  was  under  seal,  and  that  £h 

the  suit  should  have'been  in  ooyenant,  and  not  in  assumpsit 
It  is  not  error  for  the  court  to  refuse  to  repeat  instructions  already  given,  ali 

^here  may  be  a  slight  change  in  the  phzaseology. 
From  the  evidence,  the  loss  could  not  have  equalled  the  amount  allowed 

jury,  even  after  deducting  the  amount  remitted. 

Walker 

This  was  an  action  of  assumption  on  a  policy  of  insurance  i 
by  appellant  to  appellee.  It  covered  a  house  described  as  a  dw 
and  boarding-house,  household  furniture,  beds  and  bedding,  we 
apparel  and  provisions,  all  in  the  house,  also  a  bam  on  the  sam 
but  the  latter  is  not  in  controversy,  as  it  was  not  burned.  The  c 
ration  avers  the  property  was  destroyed  by  fire  in  such  a  mani 
to  render  the  company  liable  to  pay  for  the  loea  Appellants  file 
general  issue  and  fourteen  special  pleas.  To  which  there  were 
cations,  followed  by  rejoindera  In  making  up  the  issues,  seven 
murrers  were  sustained  or  overruled,  of  which  appellants  com] 
But  we  deem  it  entirely  imnecessary  to  consider  the  questions 
present,  as  all  of  the  pleas  interpose  defences  that  were  not  onl; 
missible  under  the  general  issue,  but  were  presented  by  the  evi( 
and  instructions,  and  considered  by  the  jury.  No  practical  bi 
would  arise  to  any  one  by  determining  whether  the  court  erT< 
settling  the  pleadings,  and  we  therefore  pass  them  over  withoul 
cussion.  It  is  urged  that  the  court  below  erred  in  admitting  the 
icy  of  insurance  under  the  first  coimt  of  appellee's  dedan 
because  it  is  claimed  that  there  was  a  variance.  The  policy  wit! 
conditions  annexed  constitute  an  entire  contract,  and  in  decL 
upon  the  contract,  it  or  a  sufficient  portion  of  it  to  show  a  right  < 
covery,  must  be  set  out  either  in  terms  or  in  substance.  This  if 
like  suing  on  a  penal  bond  at  common  law,  where  the  plaintiff  n 
simply  count  on  the  bond  and  leave  the  defendant  to  set  up  the 
dition  and  plead  performance.  But  in  a  case  of  this  charactei 
money  only  being  payable  upon  the  assured  performing  certain 
all  such  precedent  acts  should  be  set  out,  and  their  perform 
averred.    But  all  conditions  subsequent  to  the  right  of  recovery. 
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done  by  the  company  in  discharge  of  their  liability,  may 
id  left  to  be  set  up  as  a  defense. 

[conditions  were  not  set  out  in  the  first  count,  and  hence 
h  a  variance  as  should  have  excluded  the  policy  as  evi- 
the  count,  or  the  instruction  to  disregard  it  under  that 
have  been  given.  The  declaration  in  this  case  avers 
was  the  owner  of  the  property  insured,  not  that  she 
>use  and  lot  in  fee,  as  is  urged  by  appellants, 
trefolly  examined  appellant's  abstract,  and  taken  it  to  be 
conclude  counsel  must  be  under  a  misapprehension  as 
mi.  At  any  rate,  we  have  been  unable  to  find  the  aver- 
fer  to  in  their  argument  If  they  infer  that  because  the 
EI8  made  a  part  of  the  poHcy,  and  therein  declared  to  be 
iiat  she  held  the  title  specified  in  the  appHcation,  still 
oited  to  we  find  she  applied  for  insurance  on  one  dwell-  ^  ^.^ 

d  when  asked  whether  the  title  was  a  warranty-deed  or  ^^ 

nswer  is,  "W.  D.,"  and  when  asked  "Is  your  property 
"  the  answer  is,  "  None."  These  are  the  only  expressions  fw 

4ion  in  reference  to  appellee's  title.  And  we  fail  to  find, 
Ettion  of  the  meaning  attached  to  words,  that  she  has  re- 

rself  as  holding  any  particular  kind  of  title.   The  words  .^    . 

-house,  do  not  import  title  of  any  kind.     The  letters  " 

e  no  such  meaning,  nor  has  the  question,  "  Is  your  prop- 
red  ? "    If  the  letters  "  W.  D."  mean  a  warranty-deed,  it  '      »- 
from  extrinsic  evidence,  if  that  could  be  received.    They 

fixed  and  definite  meaning  in  the  law,  nor  in  any  com-  v..r 

even  in  the  connection  in  which  they  are  employed, 
their  meaning,  but  it  is  not  apparent    But  if  it  was 

t  they  mean  appellee's  title  was  a  warranty-deed,  still  ^^ 

L  assertion  that  such  a  title  is  a  fee.    No  member  of  the  .^^  ^ 

\  presume  would  say  that  it  was.    All  know  that  a  war- 
lay  pass  a  term  of  years,  a  life  estate,  a  fee,  or  less  estate, 
IS  no  estate  whatever.     It  conveys,  as  all  know,  only  the 
grantor,  whatever  it  may  be.    If  he  has  none,  it  can  ' 

the  grantee.  These  are  elementary  rules  of  the  simplest 
V^e  then  look  in  vain  to  find  any  assertion  in  the  applica- 
>  kind  of  title,  or  the  nature  of  the  estate  she  claimed. 
Dot  appear  from  the  application  that  she  was  required  to 
3  held  a  fee  or  other  absolute  estate,  in  the  lot  and  house, 
the  averment  in  the  declaration  that  she  was  the  owner 
rty^^  what  was  she  bound  to  prove  ?    Manif estty  that  she 
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held  and  owned  an  insurable  interest.  Such  a  titLe  as  if  there  i 
be  loss  it  would  fall  upon  and  have  to  be  borne  by  her.  In  a  ^ 
ation  on  a  poHcy  of  insurance,  the  averment  that  the  assured  ^w 
owner  of  the  property  destroyed  must  be  considered  with  refi 
to  the  contract  of  insurance.  It  amounts  to  an  averment  that  i 
sured  had  an  insurable  interest^  and  not  that  he  was  the  ab 
owner  of  the  property.  When  he  sues,  his  right  to  recover  cLe 
upon  whether  he  was  the  owner  of  an  insurable  interest^  an 
whether  he  was  the  absolute  owner.  And  the  averment  most 
construed.  It  cannot  be  construed  as  it  would  be  in  a  contract 
venant  to  convey  land,  as  in  such  case  the  thing  sold  and  pure 
is  the  land,  and  when  the  vendor  says  in  his  covenant  that  he  : 
owner,  and  agrees  to  convey  it  to  another,  the  law  holds  that  n 
parties  understood  by  the  covenant  that  it  was  the  land  that  wai 
that  the  assertion  of  ownership  implied  the  vendor  held  the  abi 
title,  and  had  agreed  to  convey  such  a  title  as  would  vest  in  On 
dee  absolute  ownership.  Language  not  having  a  technical  me 
must  be  construed  with  reference  to  the  subject  to  which  it  is  ap 
Then  under  either  the  application  for  the  insurance  or  the  avemi< 
the  declaration,  appellee  was  only  bound  to  prove  that  she  held 
a  title  as  gave  her  an  insurable  interest,  and  all  questions  beyon< 
were  immaterial 

The  question  then  arises  whether  appellee  held  such  a  title, 
evidence  shows  that  the  house  and  lot  had  been  occupied  by  he 
her  husband  and  family  as  a  homestead.  That  he  had  abandone 
and  had  made  a  verbal  gift  of  the  property  to  her  when  he  left, 
she  with  the  family  had  remained  on  and  occupied  the  house  ai 
as  a  homestead,  she  being  the  head  of  the  family.  She  by  hei 
earnings,  and  with  her  own  money,  in  no  wise  derived  from  hei 
band,  erected  tbe  building  either  in  whole  or  in  pari  This  unc 
bly  gave  her  an  insurable  interest  in  the  property.  She  wa 
owner  of  tbe  right  to  occupy  the  premises  as  a  homestead,  free 
forced  sale  to  the  extent  of  one  thousand  dollars,  and  appellee 
entitled  to  her  earnings  under  the  act  of  1869,  in  her  own  right 
mulated  whilst  separated  from  her  husband,  a  court  of  equity  t 
have  protected  her  in  their  enjoyment  against  her  husband,  even 
placing  them  in  the  building.  We  are  not  prepared  to  hold  tl 
equity  there  was  not  such  bh  execution  of  the  gift  as  would  as  a^ 
the  husband  have  compelled  a  conveyance.  At  any  rate,  equity  ^ 
have  restrained  him  from  dispossessing  her  of  the  property 
would  have  charged  it  to  the  extent  that  she  expended  money 
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t.    She  dearly  had,  as  the  proof  shows,  such  an  owner- 

i  her  an  insurable  interest  in  the  property,  and  that  was 

required  to  show  under  her  declaration.    It  the  agent  of 

ade  out  the  application  for  insurance  with  a  knowledge 

and  there  was  no  collusion  in  doing  so  between  him  and 

m  appellant  is  bound  by  its  statement  as  to  title,  the  situ- 
property  in  reference  to  other  buildings,  as  well  as  the 

3  to  the  purposes  for  which  it  was  occupied  And  used. 

,en  the  uniform  ruling,  of  this  court  for  many  years,  and 

b  ap})ellee  is  illiterate,  being  unable  to  write  or  read  writ-  _ 

>bably,  as  such  persons  usually  are,  not  well  informed,  and  CCc'^^ 

led  on  as  to  the  nature  and  contents  of  written  instru- 

case  does  not  appeal  to  us  with  any  force  to  review  and 

ong  line  of  decisions  to  relieve  the  company  from  liability. 

I  a  meritorious  defence,  let  it  be  made  on  the  grounds  pre-  '  ^ 

^t  we  cannot  overrule  established  principles  to  relieve  t^'  ^""^ 

feel  that  the  rule  is  salutary,  and  almpst  indispensable  for  "* 

on  of  a  large  class,  if  not  the  majority  of  the  community,  v- 

know  or  even  dream  of  the  force  and  effect  that  is  to  be 

sh  an  application  when  it  is  executed. 

i  various  objections  taken  to  appellee's  instructions.    We  *^ 

.  objection  to  the  first,  but  the  second  is  faulty  in  the  fact  TT 

is  that  the  knowledge  of  the  facts  in  regard  to  the  pur-  •^ 

hich  the  house  was  used,  was  the  knowledge  of  appellant,  i 

Y  were  told  to  find  there  was  no  fraud  in  that  respect  • 

stion  wholly  ignores  the  issue  that  the  house  was,  by  fraud-  ^ 

ion  between  the  appellee  [and  the  agent,]  represented  as  a 

d  boarding-house,  when  it  was  in  fact  a  public  hotel     As 

rere  joined,  the  jury  should  have  been  left  to  find  whether  ..^^ 

;el,  and  whether  she  knew  the  agent  was  prohibited  from  **** 

pplications  to  insure  such  buildings,  and  whether  there  was  "*^  ■ 

id  fraud  in  making  the  application  as  it  was  done.  If  these 

i  all  true,  then  the  knowledge  of  the  facts  by  the  agent 

ffeet  the  company  unless  known  to  and  assented  to  by 

>  knowledge  of  the  agent  in  such  a  case  would  not  be  con- 
knowledge  of  the  company,  because  if  so  engaged  in  de- 

s  principal,  he  would  not  be  presumed  to  have  communi- 

tiformation  to  appellant    This  instruction,  as  we  under- 

dudes  the  question  of  fraud  and  collusion  from  the  con- 

Df  the  jury,  and  should  not  have  been  given.    It  is  object- 
third  of  appellee's  instructions  is  wrong.    It  may  be  the 
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insfcniction  is  too  broad  in  telling  the  juiy  if  they  find  the  repn 
ation  of  her  title  in  the  application  to  obtain  the  policy  were  tru^ 
if  they  belieTed  certain  &ctB  to  be  true,  there  was  no  fraud  in  tfa 
spect  where  there  was  no  issue  of  fraud  on  that  question.  And 
ther  objection  is  urged  that  this  instruction  tells  them  that  if  the 
posed  facts  are  true,  that  they  should  find  that  appellee  had  i 
surable  interest  It  is  contended  that  she  might  have  an  in 
ble  inter^  and  still  not  be  the  owner,  as  averred  In  her  di 
ation.  It  seems  to  us  that  the  true  question  is  whether  the  facts 
ed  in  the  instruction  was  evidence  of  ownership  as  averred  in  tfa 
daration,  and  we  think  they  were  ;  and  in  that  respect  the  ine 
tion  was  not  calculated  to  mislead  the  jury. 

We  perceive  no  objection  to  the  fourth  of  appellee's  instmd 
'  The  facts  the  jury  are  required  by  it  to  find  seem,  as  far  as  wc 
see,  to  exclude  any  and  all  kinds  of  fraud  insisted  on  in  this 
The  eighth  of  appellee's  instructions  is  liable  to  the  objection  u 
against  the  second,  in  so  far  as  it  ignores  the  defense  of  fraudi 
collusion.  The  ninth  instruction  is  wrong  in  directing  the  jiu 
compute  interest  on  the  value  of  the  property  destroyed.  Nc 
the  terms  of  the  policy,  appellee  was  only  entitled  to  recover 
thirds  of  the  value  of  the  house,  whilst  this  instruction  authorize 
jury  to  compute  interest  on  its  full  value.  We  see  no  objection  U 
I>ellee's  twelfth  instruction.  It  has  been  repeatedly  held  that  w 
insurance  agents  have  secret  instructions,  as  they  are  believe 
have  generally,  a  violation  of  secret  instructions  does  not  affeci 
assured  unless  he  has  notice  of  them  ;  and  the  assured  is  not  Ix 
by  the  general  instructions  of  the  agent,  unless  they  are  brought  l 
to  the  assured  by  notice.  In  the  case  of  the  ^tna  Ins.  Co.  vs. 
guire,  51  m,  342,  it  was  said  :  "  We  desire  it  to  be  understoo 
this  jurisdiction  at  least,  when  an  insurance  company  has  appoi 
an  agent,  known  and  recognized  as  siich,  and  he  by  his  acts,  kx 
and  acquiesced  in  by  them,  induces  the  public  to  believe  he  is  vc 
with  authority  necessary  to  do  the  act,  and  nothing  to  the  contra 
shown  or  pretended  at  the  time  of  doing  the  act,  public  policy 
safety  of  the  people,  demand  the  company  should  be  liable  for  i 
acts  as  appear  on  their  face  to  be  usual  and  proper  in  and  about 
business  in  which  the  agent  is  engaged.  It  is  the  fault  of  the  coi 
nies  in  sending  agents  out  among  the  people,  gaining  public  o 
dence  by  the  seeming  acquiescence  of  their  constituents  in  the  con 
of  their  business.  When  a  loss  happens  they  should  not  be  perm: 
to  say  in  any  case  their  agent  acted  beyond  the  scope  of  his  auti 

\ 
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\  shall  be  made  to  appear  the  assured  was  informed  of  and 
recise  extent  of  the  authority  conferred.  Any  other  prin- 
operation  would  be  turning  loose  upon  an  unsuspecting, 
confiding  people  a  horde  of  plunderers,  against  which  no 
igilance  could  guard."  And  see  N.  E.  F.  and  M.  Ins.  Co. 
T,  38  EL,  166.  The  instruction  is  fully  sustained  by  these 
I  objected  that  the  suit  should  have  been  in  coTenant^  and 
mpsit^  as  the  policy  was  under  seaL  This  no  do"«bt  is  true 
-al  proposition,  but  parties  may  undeniably  waive  such 
op  themselyes  from  urging  such  objections.  In  this  case 
i  was  burned,  and  the  company,  on  being  requested,  fur- 
instrument  sued  on  as  a  copy,  and  having  done  so,  they 
estopped  from  denying  that  is  a  true  and  correct  copy, 
lerwise,  would  be  to  permit  appellants  to  successfully  per- 
aud  on  appellee.  It  would  be  no  less  a  wrong  than  to  in- 
ee  to  bring  the  only  action  she  could  maintain  on  the 
rect,  and  which  appellant  had  said  was,  and  then,  after 
d  expired,  within  which  she  could  maintain  her  suit,  raise 
EI  and  wholly  defeat  a  recovery.  This  would  be  so  mani- 
(t  that  no  court  could  lend  its  sanction  to  such  practice. 

on  18  of  tne  statute  of  1872,  p.  341,  has  authorized  this  "^  • 

»e  brought  on  such  a  .policy  even  if  it  appeared  on  its  ^ 

\  been  under  seal    It  is  true  this  act  was  not  adopted  un-  *^ 

I  trial  was  had,  but  it  must  have  effect  on  all  cases  pending  , 

)  of  its  passage,  and  must  govern  this  case  on  another  T 

court  did  not  therefore  err  in  refusing  to  give  appel-  ^ 

y-fourth,  twenty-fifth,  twenty-sixth  and  twenty-seventh  in-  *'' 

18  they  were  estopped  from  being  heard  to  say  that  the  po-  Z 

der  seaL    In  this  case  appellant  asked  the  unprecedented  ^^ 

forty-six  instructions,  many  of  them  of  great  length.    A  **** 

er  of  them  were  given— certainly  all  appellant  was  enti-  •  ^^^ 

d  we  feel  no  disposition  to  uselessly  waste  time  in  com- 
.  those  refused,  and  hence  pass  them  over  by  saying  that 
e  court  acted  properly  in  so  doing.  Many  of  these  in- 
>eing  repetitions,  several  times  stated  with  no  apparent 
less  it  be  to  create  confusion,  or  encumber  the  record,  we 
x>unsel  that  this  court  has  long  and  uniformly  held  that  it 
for  the  court  to  refuse  to  repeat  instructions  already  given, 
lere  may  be  a  slight  change  in  the  phraseology.  On  the 
the  assessment  of  damages,  we  are  clearly  of  the  opinion 
re  too  large,  even  after  the  remittitur  was  entered.    From 
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the  evidence,  there  could  not  haye  been  destroyed  the  yalue  ol 
and  bedding  allowed  by  the  jury,  nor  the  amount  of  wearing  aj 
eyen  after  deducting  three  hundred  dollars,  the  amount  remitt 

The  judgment  of  the  court  below  is  reversed,  and  the  cai 
manded. 

Judgment  rerersed. 


SUPBEME  COUBT  OP  INDIANA. 


Appeal  from  Lake  Circuit  Court. 


FRED.  J.  HOFFMAN,  Appdlant, 

V8, 

CHARLES   W.   BANKS,   AppeUee* 

In  Aptil,  1870,  the  appellant  gare  his  promissory  note,  payable  five  month 
date,  to  the  agent  of  a  life  insurance  company,  as  payment  for  the  first 
nm  on  a  policy  upon  his  life.  The  policy  was  delivered  to  him  in  May 
same  year,  and  acknowledged  the  receipt  of  the  preminm. 

The  company  did  not  file  a  statment  of  its  condition  until  Jaly,  1870,  ai 
certificate*^  of  authority  to  do  business  in  the  county  was  not  issued  to  Ih 
pauy  uutil  December  following. 

The  act  of  the  Legislature  of  1865  provided  that  it  should  not  be  lawful  i 
sgent  of  any  insurance  company,  incorporated  by  any  other  State,  direc 
indirectly,  to  take  risks  or  transact  any  business  of  insurance  in  thai 
without  first  producing  a  certificate  of  authority  from  the  auditor  of 
The  act  prescribed  what  things  should  be  done  to  authorize  the  auditor  t 
his  certificate,  among  which  was  the  filing  of  a  statement  by  the  compax 
also  made  a  violation  of  the  provisions  of  the  act  punishable  by  fine  or 
sonmeut,  or  both. 

An  act  of  the  Legislature,  regulating  foreign  insurance  companieH,  pan 
1865,  contained  provisions  entirely  different  from  those  relating,  to  suchc 
nies  contained  in  an  act  of  1852,  respecting  foreign  corporations.  Htk 
the  act  of  1865  was  intended  by  the  Legislatura  as  a  substitute  for  the 
1862. 

Heid,  that  the  party  seeking  to  enforce  the  contract  is  not  the  one  the  Legi» 
proposed  to  protect,  and  that  the  note  was  not  valid,  and  that  a  ne^ 
Hbould  have  been  granted. 

OSBOBK, 

On  the  29th  day  of  April,  1870,  the  appellant  executed  his  pit 
sory  note,  payable  five  months  after  date  to  the  appellee,  for  $2 

*  Decision  reodetAd  January  22nd.  1873. 
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ifltiiated  upon  the  note  before  a  justice  of  the  peace,  and 
rendered  against  the  maker.  He  appealed  to  the  Circuit 
that  court  there  was  a  trial  and  finding  for  the  appellee 
ount  of  the  note  and  interest  Motion  for  a  new  trial  over- 
:oeption  and  judgment  on  the  finding, 
nnd  of  the  motion  for  a  new  trial  was  that  the  finding  was 

>  the  eyidence,  and  the  error  assigned  is  that  the  court 
rermling  that  motion. 

lenoe  is  all  set  out  in  the  bill  of  exceptions,  and  as  the  tes- 
the  appellant  is  brie(  we  state  it  as  follows :  "  I  executed 
note.  I  gare  said  note  for  life  insurance  in  the  World  Mu- 
[nsurance  Company,  of  New  York.  I  gave  the  note  as 
f  first  premium  of  twenty-fiye  dollars  to  said  World  Mu- 
Dsnrance  Company,  of  New  York.  I  was  insured  for  one 
iollars.  I  gave  Vtie  note  to  C.  W.  Banks.  He  was  the 
le  company.  I  gave  the  said  note  at  the  time  I  made  ap- 
3r  insurance.  I  did  not  notice  at  the  time  whether  the 
lade  to  the  insurance  company,  or  C.  W.  Banks,  the  agent 
I  it  was  running  to  the  company.  I  made  application  for 
k>  C.  W.  Banks,  the  agent    I  gave  C.  W.  Banks,  the  agent, 

a:  authority  to  pay  in  advance  any  money  for  me  to  the  in-  ^  . 

DQipany.    11  he  did  advance  any  money  for  me  to  the  com-  ^ 

at  note,  he  did  so  on  his  authority  and  responsibility.    I  ^ 

'  whether  the  company  got  the  $25.00  or  not    I  got  my  . 

I  the  company  in  May,  1870.    I  offered  the  policy  to  Banks      ^  t* 

ae  he  was  out  here,  some  time  in  the  fall  of  1870,  and  told  |- 

id  pay  the  survey  fee  and  the  examining  surgeon's  fee.    He 

so." 

k  of  the  court  testified  that  no  statement  of  the  company  ;^ 

in  his  office  on  the  day  of  the  date  of  the  note,  and  none  ** 

)  first  day  of  January,  1870,  and  no  power  of  attorney  or  *" 

yi  BUj  kind  of  the  company  on  file  in  his  office  between  the 

fanuary  and  the  29th  day  of  April,  1870. 

sate  of  the  auditor  of  State  was  introduced,  bearing  date 

22nd,  1870,  reciting  that  the  company  had  filed  in  his  of- 

tement  required  under  the  act  of  the  Qeneral  Assembly  of 

21st,  1865,  (3  Ind.  Stat,  312,)  and  stating  amongst  other 

>  the  statement  showed  the  condition  of  the  company  on 
y  of  July,  1870,  and  that  R.  H.  Wells,  authorized  by  a 
tmment  duly  executed  by  the  company,  to  act  as  agent  for 
ly,  for  Lake  County,  to  acknowledge  service  of  process  for 
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and  on  behalf  of  the  company,  and  consenting  that  such  e 
should  be  taken  and  held  to  be  as  valid  as  if  seryed  npon  the  o< 
nj,  and  waiving  all  errors  by  reason  of  such  service.  AncI  W< 
thereby  authorized  to  transact  the  basiness  of  insurance  agent  < 

company.  ^ 

The  policy  of  insurance  was  not  in  court,  but  the  defendant  a 
ted  that  he  received  it ;  that  it  was  in  the  usual  form,  signed  I 
president  and  countersigned  by  the  secretary  of  the  company 
showed  the  receipt  of  the  $26.20  premium. 

The  appellee  offered  no  other  evidence  than  the  note,  which 
ported  to  be  made  at  "  Crown  Point,"  Indiana. 

The  main  point  in  the  case,  and  the  only  one  that  we  consic 
necessary  to  decide,  strikes  at  the  validiiy  of  the  note.  It  will  be 
by  a  reference  to  the  evidence  that  the  note  was  dated  in  April ; 
the  policy  of  insurance  was  issued  in  May  ;  that  the  statement  c 
company  could  not  have  been  filed  with  auditor  prior  to  the  firs 
of  July,  because  it  showed  the  condition  of  the  company,  and 
the  authority  to  Wells  to  act  as  agent  was  given  by  the  auditor  o: 
22nd  day  of  December.  No  such  authority  was  ever  given  to  th 
pellee  to  act  as  such  agent. 

In  the  Rising  Sun  Insurance  Co.  vs.  Slaughter,  20  Ind.,  520, 
court  held  that  the  act  respecting  foreign  corporations,  eta,  appr 
June  17th,  1852,  (1  G.  and  H.,  272,)  included  foreign  insurance 
porations,  and  that  a  x>olicy  issued  by  a  foreign  company  under  a 
tract  therefor,  entered  into  in  this  State,  by  one  assuming  to  » 
the  agent  for  the  company,  and  holding  himself  out  as  such,  wit 
having  first  complied  with  the  requirements  of  the  law,  was  void 

The  first  section  of  that  act  provides  '*  that  agents  of  corpora 
not  incorporated  or  organized  in  this  State,  before  entering  upo] 
duties  of  their  agency  in  this  State,  shall  deposit  in  the  clerk's  < 
of  the  county,  when  they  prox>ose  doing  business  therefor,  the  p 
of  attorney,  commission,  appointment,  or  other  authority,  unde 
by  virtue  of  which,  they  act  as  such  agents."  The  second  sectio: 
lates  to  filing  a  resolution,  etc.,  of  the  company,  authorizing 
suits  to  be  brought  against  them  in  the  courts  of  this  State,  anc 
service  of  process  on  their  agents.  The  third  section  provides 
such  foreign  corporations  shall  not  enforce,  in  any  courts  of 
State,  any  contracts  made  by  their  agents,  or  persons  assuming  t 
as  their  agents,  before  a  compliance  by  such  agents,  or  persons  a< 
as  such,  with  the  provisions  of  sections  one  and  two  of  the  act. 

By  the  first  section  of  an  act  of  the  General  Assembly  of 
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Ted  Dec.  21j^  1865,  3rd  Ind.  Stat,  312,  it  is  enacted, 
1  not'be  lawful  for  any  agent  or  agents  of  any  insurance 
orporated  by  any  other  State  than  the  State  of  Indiana, 
ndirectly  to  take  risks  or  transact  any  business  of  insur- 
State,  without  first  producing  a  certificate  of  authority 
litor  of  State." 

escribes  what  shall  be  done  to  authorize  the  auditor  to  is- 
icate.  Section  seven  provides  that  "  any  person  or  per- 
g  the  provisions  of  this  act  shall,  upon  conviction  thereof 
of  competent  jurisdiction,  be  fined  in  any  sum  not  ex- 
thousand  dollars,  or  imprisoned  in  the  county  jail  not 
iiirty  days,  or  both,  at  the  discretion  of  the  court" 
>r  the  appellant  contend  that  the  provisions  of  both  acts 
ogn  insurance  companies,  and  that  such  companies  must 
the  requirements  of  both,  before  their  agents  can  legally 
inees  for  them. 

aion  of  the  Legislature  at  which  the  act  in  relation  to  • 

)orations  was  passed,  the  Legislature  also  passed  an  act  ^ 

poration  of  insurance  companies,  etc. 
t  was  included  a  section  in  relation  to  foreign  insurance 
relative  to  their  agencies  and  what  must  be  done  before  «^ 

»uld  act  as  such.    That  section  was  pronoxmced  invalid  by  ^ 

L  the  ground  that  it  was  unconstitutionaL    Igoe  vs.  The 

L,  239.    In  the  case  of  The  Bising  Sun  Insurance  Co.  *      r* 

r,  20  Ind.,  tsupra^  it  was  contended  that  the  Legislature 

ad  to  indude  foreign  insurance  companies  in  the  act  in  re-  V. 

eign  corporations,  because  it  had  made  other  provisions 

lem  in  another  act ;  but  the  court  held  "  that  an  attempt  ^ 

k  the  subject  matter  of  legislation  evidently  included  in  ^ 

lereof,  had  been  the  subject  of  other,  but  unconstitution-  ^ 

raid  not  be  permitted."  That  decision  was  made  in  May, 
ecember,  1865,  the  act  regulating  foreign  insurance  com- 
was  passed.  By  the  provisions  of  that  act,  the  act  re- 
e  companies  was  entirely  different  from  those  required  by 
lation  to  foreign  corporations. 

nent  was  required  to  be  filed  in  the  office  of  the  auditor 
[>  was  to  issue  certificates  of  authority  to  the  agents.  By 
9  he  was  to  have  a  fee  of  five  dollars  in  such  case,  for  the 
of  the  statement  and  investigation  of  the  evidence  of  in- 
id  two  dollars  for  each  certificate  of  authority  issued  un- 
'isions  of  the  act,  to  be  paid  by  the  agent  or  agents  apply- 
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ing  for  the  same.  Section  five  declares  that  all  papers  requiF 
the  act  to  be  deposited  in  the  office  of  the  auditor,  certified  and 
hand  of  sach  auditor  to  be  true  copies  of  such  papers,  shall  1 
ceived  as  evidence  in  all  courts  and  places  the  same  as  the  ori^ 
Section  one  of  the  act  of  1866  confers  power  upon  the  auditor 
sue  a  certificate  of  authority  to  an  agent  to  act  as  such,  and  » 
five  fixes  the  fee  for  it. 

We  think  that  act  was  intended  b j  the  Legialatare  as  a  sabe 
for  the  act  of  1862,  so  far  as  the  latter  related  to  foreign  insa 
companies^  and  that  when  the  provisions  of  the  act  of  1866  are 
plied  with,  and  the  auditor  of  State  issues  his  certificate  autho: 
the  agent  to  act  as  such,  such  certificate  will  be  a  sufficient  autl 
to  legally  transact  business  for  the  company. 

At  the  time  of  the  execution  of  the  note  in  this  case,  and  the 
ery  of  the  policy,  the  auditor  had  not  issued  a  certificate  authoi 
Banks  or  any  one  else  to  act  as  the  agent  of  the  company  in 
County,  nor  had  the  company  filed  witii  the  auditor  any  statem^ 
required  by  the  act  of  1866,  or  in  any  manner  complied  with  i 
quirements,  and  that  brings  us  to  the  question  of  the  validity  < 
note. 

The  appellee  contends  that  as  long  as  the  appellant  holds  th< 
icy,  it  is  unjust  for  him  to  refuse  to  pay  the  note.  He  thinks  th< 
icy  valid,  and  that  therefore  the  note  is  also  valid,  and  we  are  i*ef 
to  26  Ind.,  636,  as  practically  overruling  20  Ind.,  620.  The  t 
in  26  Ind.,  supra,  was  instituted  to  recover  upon  an  agreement 
sure.  The  complarut  was  silent  as  to  whether  the  agent  < 
company  with  whom  the  agreement  was  made  had  complied 
the  requirements  of  the  law  or  not.  A  demurrer  was  filed 
and  the  counsel  for  the  company  contended  that  aU  contra< 
foreign  corporations  were  void,  and  that  the  exception  to  th< 
was  where  they  comply  with  the  provisions  of  the  law,  and  the 
complaint  was  bad  for  not  showing  such  compliance.  The  cour 
that  in  the  absence  of  any  averment  showing  a  violation  of  thi 
it  would  not  be  presumed.  The  judge  who  delivered  the  o] 
of  the  court,  admitted  the  general  rule  of  law  to  be  that  the 
would  not  enforce  contracts  prohibited  by  statute,  and  he  als( 
that  the  rule  was  not  applicable  when  the  prohibition  was  fc 
mere  protection  of  one  of  the  parties  against  an  undue  adva 
which  the  other  was  supposed  to  possess  over  him. 

In  this  case  the  party  seeking  to  enforce  the  contract  is  n< 
one  that  the  Legislature  proposed  to  protect.    The  contract 
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to  be  unlawful,  but  any  person  violating  the  provifdons 
liable  to  be  prosecuted  and  punished  by  fine  and  impri- 
snch  violation. 

hat  the  note  is  not  valid,  and  that  a  new  trial  ought 
granted.  As  the  case  does  not  require  it,  we  give  no 
the  validity  of  the  policy  of  insurance.  The  judgment 
iske  Circuit  C!ourt  is  reversed  with  costs,  and  the  cause 

to  said  court  with  instructions  to  grant  a  new  trial, 
Br  proceedings  not  inconsistent  with  this  opinion. 


URT  OF  APPEALS  OP  MARYLAND. 

APBIL   TEEM,    1872. 


ypealfrom  Superior  Court  of  Baltimore  City. 


BOUaH,  WM.  CLENDENING  and  THOS. 
nOENING,  Tbadino  as  Hough,  CLENDSNiKa  and 
THE  use  of  theib  Assionee,  The  Baltimore 
JSE  Co. 

vs. 

DENT  AND  DIRECTORS  of  the  PEOPLE'S  - 
^S.   CO.,  op  Baltimore.* 


r  of  iDBurance  states  that  '*  the  company  insures  the  Bdltimore 
Company  against  loss  or  damage  by  fire  to  the  amount  of  $2U,- 
erchandise  their  own,  or  held  by  them  in  trust,  or  in  which  they 
rest  or  liability,"  parol  proof  is  not  admissible  to  show  that  the  po- 
>t  cover  **  merchandise  their  own,"  etc.,  us  therein  Htated  ;  but  was 
coyer  the  merchandise  only  under  certain  circumstauces  ;  and  if 
chandise  was  insured  by  the  owners  thereof  in  other  companies, 
;erest  of  the  warehouse  company  iu  said  policy  was  not  insured 

of  insurance  is  couched  iu  plain  and  unambiguous  language,  re- 
ne  must  be  had  to  determine  the  iuteutiou  and  meaning  of  the  par- 
;  parol  proof  is  inadmissible  for  such  purpose. 
1  of  February,  1870,  and  the  15th  of  July,  1870,  both  days  inclu- 
>ellants  deposited  on  storage  in  a  certain  warehouse,  occupied  by 
re  Warehouse  Company,  suudry  lots  of  cotton  iu  bales.     Fur  each 

Bred  Jaue  20th,  1872.  To  appear  in  36  Md.  Syllabus  and  atatement  of  case 
ctt,  Esq.,  State  Reporter  ot  Maryland. 
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lot  deposited,  the  npp«^llaut8  received  from  the  Warehonse  Company  a  n 
warrant  or  certificate,  which  specified  the  nnmber  of  bales,  and  the  date 
deposit,  and  also  the  mark  on  the  bales,  the  letters  X.  Q.  being  mark 
each  bale  so  deposited.  These  receipts  or  certificates  were  all  numbered 
the  20th  of  Juno,  1870,  the  appellants  deposited  fifteen  bales  and  ( 
receipt  therefor,  numbered  1221,  and  oa  the  following  day  a  policy  of 
ance  was  taken  out  to  cover  the  particular  number  of  bales  thus  deposited 
the  27th  of  June,  the  appellants  deposited  thirteen  bales,  and  took  a  11 
ceipt  therefor,  numbered  1238,  and  on  the  same  day  effected  an  insurau 
the  particular  number  of  bales  thus  deposited.  On  the  fiice  of  each  polic 
'  loRS,  if  any,  was  made  payable  to  the  Warehouse  Company  ;  and  the  p 
and  receipts  were  delivered  to  the  Warehouse  Company,  to  secure  ad^ 
made  by  it.  On  the  policy  on  the  fifteen  bales  there  was  indorsed  in  pei 
figures  the  nnmber  1221,  corresponding  with  the  number  of  the  warehoi 
ceipt  given  therefor ;  and  on  the  policy  on  the  thirteen  bales  there  w 
dorsed  also  in  pencil  1238,  corresponding  with  the  number  of  the  recei 
the  cotton.  At  the  time  of  each  deposit,  the  depositor  reserved  a  sample 
particular  lot  deposited.     Udd, 

That  the  policies  were  specific  and  not  general ;  that  each^  covered  and  wasii 
ed  to  cover  the  specific  number  of  bales  in  each  deposit,  and  the  insurai 
which  was  effectea  at  the  time  of  the  deposit  ;  the  policy  of  the  21st  of 
1870,  covering  only  the  fifteen  bales  deposited  on  the  day  previous,  and  t 
licy  of  the  27th  of  June,  the  thirteen  bales  deposited  on  that  day. 

H.  having  deposited  a  large  amount  of  cotton  on  storage  with  the  Baltimore 
house  Company,  effected,  among  others,  an  insurance  agaiust  fire  on  tw( 
ticular  lots  ;  at  one  time  on  fifteen  bales,  and  at  another  on  thirteen  balec 
warehouse  contaiuing  the  cotton  of  H.,  with  that  of  others,  was  destroy 
fire.  A  portion  of  the  cotton  was  saved  and  sold  at  auction  by  instruct 
a  committee  of  the  insurance  companies  interested.  The  net  proceeds  c 
were  distributed  under  the  direction  of  the  committee  among  the  assure* 
an  action  by  H.  to  recover  on  his  two  policies,  it  was  Held, 

That  in  ascertaining  the  amount  of  loss  or  damage  which  the  plaintiff  shou 
cover,  the  jury  ought  to  deduct  such  sum  as  they  might  find  from  the  evj 
was  the  proportion  due  to  twenty-eight  bales,  in  the  distribution  of  thi 
ceeds  of  sale  of  the  cotton  saved. 

The  Baltimore  Warehouse  Company,  which  received  goods  on  storage,  and  ] 
receipts  or  certificates  therefor  to  the  depositors,  effected  an  insurance  i 
Associated  Firemen's  Company  for  $10,000.00,  against  loss  by  fire  fc 
year,  '*on  merchaudiKe  generally  hazardous  or  extra  hazardous,  held  by 
or  in  trust,  contained  *'  in  a  particular  warehouse  ;  they  also  took  out  a  ] 
in  the  Home  Insurance  Company,  to  the  amount  of  $20,000.00,  *'  on 
chandise,  hazardous  or  extra  hazardous,  their  own,  or  held  by  them  in 
or  in  which  they  had  an  interent  or  liability,"  contained  in  the  same 
house.  The  appellants,  on  the  20th  of  June,  1870,  depoKited  fifteen  ba 
cotton  in  the  same  warehouse,  and  received  a  receipt  or  certificate  therefo: 
the  Warehouse  Company,  and  on  the  same  day  procured  a  policy  of  inso 
on  the  cotton  so  deposited  Irom  the  appellee.  On  the  27th  of  June  they 
sited  thirteen  bales,  for  which  a  like  receipt  was  given,  and  on  the  san 
they'effected  an  insurance  for  the  cotton  with  the  appellee.  Under  the  pt 
issued  to  the  appellants,  the  loss,  if  any,  was  payable  to  the  Baltimore 
house  Company.  The  appellants  had  other  cotton  «o  a  large  amount  i 
^  with  the  Warehouse  Company.  The  Warehouse  Company  advanced  1 
appellants  over  $48,000.00  upon  the  cotton  belonging  to  them,  and  stoi 
the  Wtirehoune.  In  the  policies  to  the  appellants,  as  well  as  m  those  1 
Warehouse  Company,  it  was  stipulated  that  in  case  of  loss,  the  assured  a 
not  be  entitled  to  recover  on  such  poiicy  any  greater  proportion  of  the  h 
damage  sustained  to  the  subject  insured,  than  the  amount  thereby  it 
should  bt  ar  to  the  whole  amount  of  the  several  insurances  thereon.  0 
18th  of  July,  1870,  the  warehouse  was  burned,  and  of  the  cotton  stored 
in,  some  ot  the  bales  were  saved,  some  were  partially  destroyed,  and  oth< 
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oyed.  In  an  action  by  the  appellants,  for  the  use  of  the  Warehouse 
,  on  the  policies  of  insuranoe  issued  by  the  appellee,  it  was  UeJd^ 
icies  sued  on  having  been  made  to  the  Warehouse  (Company,  inured 
lefit  of  the  company,  and  may  be  considered  as  in  favor  ot  the  same 
tn  the  same  interest,  in  the  same  subject,  and  against  the  same  risks 
icies  which  were  issued  directly  to  the  Warehouse  Company  ;  and 
latter  policies  constituted  a  double  insurance  ;  and  the  companies 
issuing  the  policies  were  bound  to  contribute  their  respective  propor- 
be  loss. 

ing  goods  in  his  possession  as  consignee,  or  on  commission,  may  in- 
i  in  his  own  name,  and  in  the  event  of  loss,  recover  the  full  amount 
mrance,  and,  after  satisfying  his  own  claim,  hold  the  balance  as  tius- 
3  owner. 

'hdd  in  trusU"  applied  to  goods  insured,  mean  goods  with  which  the 
intrusted  ;  not  goods  held  in  trust  in  the  strict' technical  sense,  so 
there  is  only  an  equitable  obligation  in  the  assured,  enfoioible  by  aub- 
hancery,  but  goods  with  which  they  are  entrusted  in  the  ordinary 
he  word. 


ons  of  cox)enanty  consolidated  bj  consent,  were  instituted 
ellants^  Hough,  Clendening  &  Co.,  for  the  use  of  their  as- 

Baltimore  Warehouse  Company,  against  the  appellees  : 
recover  on  a  policy  issued  by  the  appellees,  dated  the  21st 
170,  whereby  the  company  insured  Hough,  Clendening  & 
r  thirty-fLve  days  from  the  date  of  the  policy,  against  loss 

by  fire  to  the  amount  of  $1,400,  on  fifteen  bales  of  cotton 
'obacco  Warehouse,  No.  2,  O'Donnell's  Wharf,  then  occu- 
3  Baltimore  Warehouse  Company  ;  the  second  to  recover 

dated  the  27th  of  June,  1870,  whereby  the  appellees  in- 
ippellants  in  exactly  similar  words  of  description,  during 
days,  to  the  amount  of  $1,100  on  thirteen  bales  of  cotton. 
Lants  pleaded  : 

t  they  were  not  indebted  as  alleged. 
',  they  did  not  promise  and  covenant  as  alleged. 
',  the  plaintifiEs  did  not  furnish  preliminary  proofs  of  loss  to 
ants  according  to  the  terms  of  the  policy  sued  on,  and  the 
\  had  not  waived  their  rights  to  except  to  the  insufficiency 
e. 

bt  during  the  time  when  said  cotton  T^as  alleged  to  have 
ed  by  the  said  policy  of  insurance,  there  were  other  insur- 
3on»  and  by  the  terms  of  said  policy  the  defendants  were 
Qsible  for  such  proportion  of  such  alleged  losses  as  the 
its  insurance  should  bear  to  the  whole  amount  of  such 
ranee.  The  plaintiffs  joined  issue  on  the  first,  second  and 
^  and  replied  to  the  fourth  as  follows  : 
ring  the  time  when  said  cotton  was  insured  by  the  said 


'•^ 
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policy  of  insurance,  there  were  not  other  insurances  thereon-n 
that  by  the  terms  of  said  policy  the  defendants  were  only  responi 
for  such  proportion  of  the  losses  as  the  amonnt  of  their  insur 
bore  to  the  whole  amount  of  such  insurance.  Issue  was  joined  01 
replication. 

Firi^  Exception. — At  the  trial  of  this  cause  the  plaintiff,  to  n 
tain  the  issues  on  their  part,  proved,  by  the  introduction  of  th( 
of  Assembly  of  1867,  ch.  232,  in  the  printed  volume,  the  incorpora 
of  the  defendant,  and  adduced  two  policies  of  insurance  against 
issued  by  the  defendant  under  its  corporate  seal,  the  executic 
each  of  which  by  the  defendant  was  admitted. 

The  particulars  of  these  policies,  material  to  the  issues,  are  th 

In  the  one  dated  June  21st,  1870  :  "The  President  andDire< 
of  the  People's  Fire  Insurance  Company  of  Baltimore,  in  consic 
tion  of  oncy^dollar,  to  them  paid  by  the  insured  hereinafter  na 
the  receipt  of  which  is  hereby  acknowledged,  do  insure  Hough,  i 
dening  &  Co.against  loss  or  damage  by  fire,to  the  the  amount  of 
teen  hundred  dollars,  on  fifteen  bales  of  cotton  stored  in  Tot 
Warehouse  No.  2,  O'Donnell's  Wharf,  now  occupied  by  the  Balti] 
Warehouse  Company  ;  other  insurance  permitted  without  n 
until  required.  Loss,  if  any,  payable  to  the  Baltimore  Wareh 
Company." 

"  And  the  said  company  do  hereby  promise  and  agree  to  1 
good  unto  the  said  assured,  their  executors,  administrators  o: 
signs,  aU  such  loss  or  damage,  not  exceeding  in  amount  the 
hereby  insured,  as  shall  happen  by  fire  to  the  property  as  above  s 
fied,  during  thirty-five  days,  to  wit,  from  the  21st  day  of  June, ! 
{at  12  (/clock  at  noon,)  until  the  26th  day  of  July,  1870,  {at  12  o' 
ai  noon,)  the  said  loss  or  damage  to  be  estimated  according  to  th 
tual  cash  value  of  the  said  property  at  the  time  the  same  shaU 
pen."  On  this  policy  there  is  indorsed  in  pencil  the  numbc 
figures,  "1221." 

In  the  other  policy,  dated  June  27th,  1870,  the  corresponding 
tion  ^f  the  contract  is  the  same,  except  that  the  premium  is  "  on 
dollar  ;"  the  amount  of  insurance  is  "  eleven  hundred  dollars  ;* 
number  of  bales  is  "  thirteen  ;"  the  time  "  thirty-four  days,"  j 
27th  day  of  June,  1870,  {at  12  o'clock  at  not.n,)  until  the  31st  ds 
July,  1870;  {at  12  o'clock  at  noom) 

On  this  policy  there  is  indorsed  in  pencil  the  number  in  figi 
« 1238." 

In  the  body  of  the  contract  in  each  policy  is  this  stipulation  : 
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I  the  insured  shall  not  be  be  entitled  to  recover  on  this  policy 
ir  proportion  of  the  loss  or  damage  sustained  to  the  subject 
lan  the  amount  hereby  insured  shall  bear  to  the  whole 
Bured  thereon,  whether  such  insurance  be  by  specific  or  by 
floating  policies."  And  also  this  :  "If  any  other  insur- 
»een  or  shall  hereafter  be  made  upon  the  said  property,  and 
ited  to  by  this  company  in  writing  hereon,  then  this  poHcy 
ill  and  void." 

the  "  condilionfi  of  this  insurance/*  annexed  to  each  policy, 
(lowing,  to  wit  : 

the  property  to  be  insured  be  held  in  trust  or  on  commis- 
be  a  leasehold  interest  or  equity  of  redemption,  or  if  the  in- 
lie  insured  in  the  property  be  any  other  than  the  entire,un- 
1  and  sole  ownership  of  the  property,  for  the  use  and  bene- 
nsured,  it  must  be  so  represented  to  the  company,  and  so 
in  the  written  part  of  this  pohcy,  otherwise  the  policy  shall 
)ic. 

>ods  held  on  storage  must  be  separately  and  specifically  in- 
case of  any  loss  or  damage  to  the  property  insured,  it  shall 
1  with  the  company  "  "  to  take  the  goods  at  their  appraised 
iving  notice  of  their  intention  to  do  so  within  thirty  days 
g  received  the  preliminary  proofs  of  loss,"  etc. 
ntiffe  further  proved  by  James  Godwin :  That  he  was  in 
rment  of  the  plaintiffs  during  the  years  1869  and  1870  ;  the 
I  the  plaintifis  was  that  of  cotton  factors  chiefly  ;  that  the 
t;  to  them  was  from  a  large  number  of  different  persons,and 
arious  sizes,  from  one  bale  upwards,  and  was  to  be  sold  at 
ited,  or  at  the  discretion  of  the  factors,  or  at  such  time  as 
afterwards  directed  by  the  shipper,  as  the  instructions  hap- 
e  ;  that  the  cotton  market  was  declining  in  the  summer  of 
t  the  plaintiffs  had  six  hundred  and  seventy-flve  bales  of 
he  warehouse  described  in  the  policies  sued  on — ^which 
was  destroyed  by  fire  on  July  18th,  1870  ;  none  of  it 
ed  to  them  after  the  fire  ;  that  Albert  Ehett  had  weighed 
lot  by  lot,  before  it  was  stored  ;  that  samples  of  each  lot 
aken  out  and  retained  in  the  office  of  the  plaintiffs  ;  at  the 
3  fire  there  was  there  a  sample  of  each  bale  that  was  in  the 
;  that  the  plaintiffs  had,  at  the  time  of  the  fire,  insurance 
dred  and  seventy-six  bales  of  cotton  in  this  warehouse — 
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one  more  than  the  number  in  store  there  ;  that  in  each  of  the  pQ] 
held  by  them  the  insurance  was  on  a  specific  number  of  bales. 

On  cross-examination,  the  witness  said  :  He  spoke  from  the  l 
of  the  house,  not  from  his  own  knowledge,  as  to  the  number  of  b^ 
he  saw  the  fire  and  knew  that  the  cotton  of  the  plaintifffl  was  th 
the  loss  on  this  was  not  total ;  some  bales  were  burned,  some  sa 
how  many  were  saved  witness  does  not  kno  w,  nor  how  many  abso 
ly  lost. 

The  plaintife  further  proved  by  William  B.  Hooper  :  Tha 
was  the  storekeeper  of  the  Baltimore  Warehouse  Company  in  < 
1870  ;  that  this  warehouse  was  burned  on  the  18th  of  July,  IX 
the  plaintifG3  had  therein  six  hundred  and  seyenty-five  bales  of  co 
there  were  in  all,  1,452  bales  of  cotton  in  the  warehouse  at  the 
of  the  fire  ;  also  some  tobacco  and  bark  ;  the  other  cotton  belo] 
to  different  parties. 

They  further  proved  by  Albert  Rhett,  that  he  was  a  public  wi 
er ;  that  he  weighed  nearly  all  Hough,  Clendening  k  Co.'s  coti 
was  under  the  impression  he  weighed  every  bale  of  their  cotton 
went  into  this  warehouse  ;  he  gave  certificates  of  these  weights;  i 
tified  certificate  shown  to  him  as  his,  from  which  it  appeared  tha 
fifteen  bales  of  the  plaintiffs,  embraced  in  the  policy  of  the  21i 
June,  weighed  six  thousand  two  hundred  and  sixty-one  pounds, 
the  thirteen  bales,  covered  by  the  policy  of  the  27th  of  June,  wei| 
five  thousand  four  hundred  and  eighty-two  pound& 

The  plaintiffe  further  proved  by  Charles  Ehett,  that  he  was  a 
ton  broker  in  1870  ;  it  was  very  often  part  of  his  business  to  d 
mine  the  grade  of  cotton  ;  was  called  upon  by  Hough,  Clendenii 
Co.  after  this  fire  ;  went  to  their  office,examined  a  number  of  bui 
of  samples  ;  there  were  six  hundred  and  seventy-five  samples 
partner,  Mr.  Smith,  assisted  him  ;  examined  them  minutely  ;  % 
ed  from  "  good  middling "  to  "low  middling  "  and  "  ordinary  ;"  e 
an  average  of  the  various  bundles  ;  the  whole  averaged  a  &dr  da 
"  low  middling  "  cotton  ;  estimated  its  value,  at  the  time  of  the 
at  18|  cents  per  pound. 

They  proved  further  by  James  Hooper,  that  he  was  preside] 
"  The  Baltimore  Warehouse  Company  ;"  gave  receipts  for  cotton 
posited  on  storage  ;  for  this  purpose  a  printed  blank  was  used- 
date,  subject  matter,  and  particular  place  of  deposit,  and  the  i 
of  the  depositor  being  filled  in,  and  the  mark  inserted  in  an  a]f 
priate  place  in  the  margin,  in  manuscript  In  every  instance  oi 
posit  by  the  plaintiffs,  between  the  5th  of  February,  1870,  and 


Digitized  by  CjOOQ IC 


Hough^  Clendening  dk  Co.  vs.  People's  Ins.  Co.  359 

Wy,  1870,  the  mark  in  the  margin  of  the  corresponding  cer- 
as  X  Q.  The  witness  produced  the  receipts  given  to  the 
for  cotton  stored,  which  were  put  in  evidence.  The  receipt 
the  plaintififo  on  each  deposit  of  cotton  contained  the  print- 
that  the  property  mentioned  therein  was  held  by  the  corpo- 
bailees  only  and  was  not  insured  by  the  corporation, 
[irther  proved  by  this  witness,  that  the  cotton  that  was  saved 
fire  was  sold  at  auction,  by  instruction  of  a  committee  of  the 
I  companies ;  Hough,  Clendening  &  Co,  had  insurance  on 
ed  and  seventy-five  bales  of  cotton  in  this  warehouse,  to  the 
\i  about  $60,000.00.  The  Warehouse  Company  had  ad- 
ongh,  Clendening  &  Co.,  on  the  whole  number  of  bales,  to 
1,720.00. 

Bs-examination,  this  witness  said  the  Warehouse  Company 
Lsure  all  the  cotton  in  their  warehouse  ;  kept  $30,000.00  in- 
3  cover,  in  case  insurance  by  the  depositors  was  not  suffi- 
i  not  insure  except  where  advances  had  been  made.  It  was 
3  of  business  of  the  Warehouse  Company,  on  receiving  cot- 
re  a  warehouse  receipt,  such  as  those  abready  introduced  in 
;  and  if  advances  were  asked,  one  of  the  conditions  of  the 
ras,  that  the  depositor  shoidd  insure  in  the  form  adopted  in 
sued  on,  and  deliver  such  policy  to  the  company,  together 
warehouse  receipt ;  the  insurance  to  be  for  an  amoimt  suffi- 
>ver  the  advance.  The  defendant  proved  by  this  witness, 
I  evidence  two  policies  of  insurance  held  by  "  the  Balti- 
'ehouse  Company,"  and  outstanding  at  the  time  of  the  fire 

iicy  No.  1542,  Home  Insurance  Company  of  the  city  of  New 
$20,000.00,  bearing  date  December  7th,  1869,  of  which  the 
mal  to  this  issue  are  contained  in  the  following  extracts,  to 
e  body  of  the  contract  it  is  stipulated  thus  : 
s  policy  the  Home  Insurance  Company,  in  consideration  of 
'ed  doUars  to  them  paid  by  the  insured,  hereinafter  named, 
ft  whereof  is  hereby  acknowledged,  do  insure  the  Balti- 
rehouse  Company  against  loss  or  damage  by  fire,  to  the 
twenty  thousand  dollars,  on  merchandise,  hazardous  or  ex- 
ous,  their  own,  or  held  by  them  in  trust,  or  in  which  they 
terest  or  liability,  contained  in  that  part  of  State  Tobacco 
8  No.  2,  used  by  them,  lying  between  Frederick  Street  Dock 
Dock,  separated  by  a  street  from  the  south  end  of  the  Ma- 
;ar  Kefinery  ;  other  insurance  permitted  without  notice,  un- 
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less  required  ;  to  cover  whilst  on  the  street  and  payement  aroun 
warehouse,  as  per  application.  And  the  Home  Insurance  Cona 
above  named,  for  the  consideration  aforesaid,  do  hereby  promis 
agree  to  make  good  unto  the  said  assured,  their  executors,  adi 
trators  or  assigns,  all  such  loss  or  damage  not  exceeding  in  az 
the  sum  insured,  as  shall  happen  bjfire  to  the  property  as  aboT 
cified  during  one  year,  to  wit :  from  the  7th  day  of  December, 
(at  12  o'clodc  at  noon,)  until  the  7th  day  of  December,  1870,) 
o'clock  at  noon) — the  loss  or  damage  to  be  estimated  according ' 
actual  cash  value  of  the  said  pro{>erty  at  the  time  the  same  shal 
pen,"  etc. 

"  If  any  other  insurance  has  been,  or  shall  hereafter  be  made 
the  said  property,  and  not  consented  to  by  this  company  in  w 
hereon,"  ''  this  policy  shaU  be  null  and  void.  In  case  of  loss,  t] 
sured  shall  not  be  entitled  to  demand  or  recover  on  this  polio 
greater  proportion  of  the  loss  or  damage  sustained  to  the  subje 
sured,  than  the  amount  hereby  insured  shall  bear  to  the  whole  an 
insured  on  the  said  property." 

And  among  the  *'  conditions  of  insurance  "  annexed  were  the  fc 
ing: 

4.  '*  If  the  property  to  be  insured  be  held  in  trust,  or  on  coi 
sion,  or  be  a  leasehold  or  other  interest  not  absolute,  it  must  be  i 
presented  to  the  company,  and  expressed  in  the  policy  in  wr 
otherwise  the  insurance  as  to  such  property  shall  be  void,' 
"  Goods  held  on  storage  must  be  separately  and  specifically  insu 

9.  **  Persons  sustaining  loss  or  damage  by  fire,  shall  forthwitl 
notice  thereof,"  etc.,  '^  and  as  soon  after  as  possible  they  shall  d 
in  as  particular  an  account  of  their  loss,"  etc.  "  And  they  she 
company  the  same  with  their  oath,"  etc.,  ''  declaring  what  other 
ranee,  if  any,  existed  on  the  same  property,  and  giving  a  copy  c 
written  portion  of  the  policy  of  each  company,"  etc,  "  and  until 
proof,  declaration,"  etc.,  '*  are  produced,"  etc.,  ''  the  loss  shall  z 
payable," 

2d.  Policy  No.  11,898,  Associated  Firemen's  Insurance  Com 
for  $10,000.00,  dated  October  29th,  1869,  of  which  the  parts  ma 
to  the  issues  here  joined  are  contained  in  the  following  extracts 
the  body  of  the  contract,  which  is  under  the  seal  of  the  company 
covenanted  thus  : 

"  This  instrument,  or  policy  of  insurance,  witnesseth,  that  the 
ident  and  directors  of  the  Associated  Firemen's  Insurance  Con 
of  Baltimore,  in  consideration  of  the  sum  of  fifty  dollars  to  th< 
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paid,  the  receipt  whereof  is  hereby  acknowedged,  have 
nsare,  and  do  hereby  insure,  the  Baltimore  Warehouse 
gainst  loss  or  damage  by  fire,  to  the  amount  of  ten  thou- 
on  merchandise  generally,  hazardous  and  extra-hazardous, 
m  or  in  trust,  contained  in  that  part  of  No.  2  Warehouse 
tm,  lying  between  Frederick  Street  Dock  and  Long  Dock, 
le  of  a  smaU  street  running  by  south  side  of  Maryland  Su- 
y  ;  to  cover  whilst  on  the  street  or  pavement  around  said 
:  other  insurance  permitted  without  notice  until  required, 
ion.    In  consideration  thereof  or  of  the  premises,  the  pre-  ^^ 

directors  of  the  Associated  Firemen's  Insurance  Company  ^Li??*^ 

e,  do  hereby  covenant,  promise  and  agree  to,  and  with  the 
d,  their  executors,  administrators  and  assigns,  to  pay  and 
>8S  or  damage  which  the  assured  or  their  assigns  may  or 
a  by  fire  upon  the  property  hereby  insured,  not  exceeding 
ihe  said  sum  of  ten  thousand  dollars,  if  such  loss  or  dam-  r^  **  <« 

)  sustained  within  the  term  of  one  year  from  the  day  of  *"        ' 

these  presents,  which  shall  be  deemed  to  expire  at  noon  » 

L  day  of  October,  1870."    "  In  case  the  assured  shaU  have 

other  insurance  made  on  the  hereby-insured  premises,  he 

the  same  to  this  corporation  before  or  at  the  time  of  exe-  ^  ^ 

policy,  and  cause  the  same  to  be  indorsed  thereon,  other-  ^ 

surance  shall  be  void  and  of  non-effect ;  and  if  the  assured  "^ 

igns  shall  hereafter  make  any  other  insurance  on  the  here-  • 

premises,  he  shall,  with  all  reasonable  diligence,  notify  the  * 

s  corporation,  and  have  the  same  indorsed  on  this  policy,  r- 

le  acknowledged  in  writing  by  this  corporation  ;  or  in  de- 

>f,  this  policy  shall  cease  and  be  of  non-effect.     And  it  is  "« 

lared  and  agreed,  that  in  case  of  any  other  insurance  being  ;.^ 

the  premises  hereby  insured,  either  prior  or  subsequent  to  ***** 

these  presents,  the  assured  shall  not,  in  case  of  loss  or  ^^^ 

)  entitled  to  demand  or  recover  on  this  policy  any  greater 
of  the  loss  sustained  than  the  amount  hereby  insured  shall 
I  whole  amount  of  the  several  insurances  made,  or  to  be 
be  premises  insured  by  this  policy." 

)ng  the  "  conditifms  of  insuring  "  accompanying  the  policy 
lowing,  to  wit : 

[is  held  in  trust  or  on  commission  are  to  be  declared  as 
ynae  the  policy  will  not  extend  to  cover  such  property." 
ry  policy  of  insurance   made   by  this  company  shall  be 
t  its  seal,  signed  by  its  president  and  attested  by  the  secre- 
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tary,  and  the  person  for  whose  interest  the  insurance  is  mad 
be  declared  and  named  therein,"  etc. 

"  8.  All  persons  insured  by  this  company,  sustaining  any 
damage  by  fire,  axe  forthwith  to  give  notice,"  etc.,  ''  and  as 
ter  as  possible  to  deliver  in  a  particular  account  of  their  loss  < 
age,"  etc.,  "and  shall  make  oath,"  etc.,  '*  whether  any  and  whi 
insurance  is  made  on  the  same  property." 

This  witness,  on  his  cross-examination,  further  said  that  the 
house  Company  did  not  insure  goods  depoated  by  customers 
for  amount  of  goods  not  insured  by  party  ;  the  notice  in  the 
was  intended  to  notify  depositors  that  their  goods  were  not  U 
sured  by  the  company,  nor  was  the  company  to  get  insurance 
witness  referred  to  the  charter  of  the  company,  act  of  1867,  i 
sec.  10,  last  paragraph  :  "  Every  such  receipt,  warrant,  or  wai 
certificate  shaU  contain  on  its  face  a  notice  that  the  propert 
tioned  therein  is  held  by  this  corporation  as  bailees  onlv,  anc 
insured  by  this  corporation." 

Any  statement  of  the  witness  as  to  the  intention  or  purpose 
papers  offered  in  evidence,  and  other  than  that  shown  by  the 
themselves,  was  objected  to  by  the  counsel  for  the  defendant, 
inquired  after  by  their  question,  but  volunteered  by  the  witness 
warehouse  receipts,  to  vnt,  one  of  June  21st,  1870,  numbered  " 
for  fifteen  bales  of  cotton,  and  the  other,  of  June  28th,  1870 
bered  "  1238,"  for  thirteen  bales  of  cotton,  being  shown  to  ti 
he  said  he  could  not  say  whether  these  lots,  or  either  of  the 
among  the  cotton  saved  or  lost ;  the  value  of  the  whole  goods 
warehouse,  at  the  time  of  the  fire,  was  from  $120,000  to  $130,( 

Upon  proceeding  to  examine  this  witness  in  reply,  the  questii 
propounded  :  "  You  have  stated,  in  your  answer  to  a  question 
counsel  for  the  defendant,  that  you  did  not  insure  all  the  cot 
the  warehouse  of  the  Baltimore  Warehouse  Company,  but  o 
cover  advances  made  by  the  company,  in  so  far  as  they  were  n^ 
ered  by  specific  insurance  of  the  parties  owning  the  cotton  ;  ^ 
say  whose  and  what  interest  was  it  your  intention  to  cover  by  t 
licies  of  insurance  taken  out  by  the  Baltimore  Warehouse  Coi 
in  the  *  Home,*  of  New  York,  and  in  the  Associated  Firemen's 
ance  Company  ?  " 

The  defendant's  coimsel  objected  to  the  adnvissibility  of  tt 
dence  sought  by  the  question,  and  the  court  sustaLned  the  obj 
and  refused  to  permit  the  witness  to  answer  the  question. 

The  plaintiffs  then  offered  to  prove  that  at  the  time  of  applyi 
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tjxt  the  two  policies  taken  by  the  Warehouse  Company  in 
le,  the  president  of  the  Warehouse  Company  stated  to 
f  the  insurance  companies  applied  to,  that  he  desired  to 
ance  to  protect  the  Warehouse  Company  against  any  loss 
lot  coTered  by  policies  taken  out  by  the  depositors  of  cot- 
merchandise  in  their  warehouse,  in  which  the  Warehouse 
IS  interested  ;  and  upon  objections  made  the  court  re- 
tiit  the  evidence  proposed.  The  plaintiffs  excepted. 
rception. — The  plaintifirs  counsel  then  propounded  to  this 
question  :  "  Did  you  or  not,  before  the  issuing  of  the  po-  ^^ 

m  in  this  case,  and  before  the  deposit  of  the  cotton  de-  ^Li?5»^ 

ire  on  July  18th,  1870,  notify  Hough,  Clendening  &  Co. 
rehouse  Company  would  not  effect  insurance  on  their,  cot- 
)d  in  its  warehouse,  and  that  they  must  insure  it  them- 
Jpon  objection  made  on  the  part  of  the  defendant,  the 

d  to  permit  the  witness  to  answer  this  question ;  and  the  r^  " 

m  offered  to  prove,  that  before  the  issuing  of  the  policies  ** 

his  case,  and  before  the  deposit  of  the  cotton  destroyed  1^ 

>f  July  18th,  1870,  the  president  of  the  Warehouse  Com- 
d  the  plaintiffs  that  the  Warehouse  Company  would  not  in- 
otton,  and  that  they  must  insure  for  themselyes,  and  that  **» 

^as  acquiesced  in  and  not  objected  to  by  the  plaintifG^  and  ^ 

intiffs  did  thereupon  for  themselves  insure  all  their  cot-  •^ 

proof,  upon  objection  made  on  the  part  of  the  defendant,  i 

efused  to  idlow  to  be  admitted    The  plaintiffs  except-  i 


vception. — ^The  plaintiffs  further  proved  by  George  B. 
bement,  having  a  certificate  appended,  signed  by  witness 
>mmittee,  showing  the  conditions  and  expenses  of  the  res- 
ssorting,  etc.,  of  the  cotton  after  the  fire,  the  disposition 
le  mode  of  distribution  of  the  net  proceeds.  They  fur- 
by  this  witness  that  the  statement  was  made  up  by  the 
the  committee,  consisting  of  Snowden,  White,  Hartman, 
id  the  vdtness ;  there  were  two  hundred  and  eighty-nine* 
ion  in  all,  identified  as  belonging  to  particular  owners, 
is  on  them ;  of  these,  seventy-five  belonged  to  Hough, 
&  Co.;  these  brought,  at  the  auction  sale,  $4,823.85,  sub- 
iction  of  ^297.25  for  special  expenses ;  their  missing,  and 
id  cotton,  (six  hundred  bales,)  was  entitled,  as  their  pro- 
he  proceeds  of  sale,  to  $8,636.63,  subject  to  deduction  of 
lieir  proportion  of  the  expenses  on  the  unidentified  ;  the 
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net  proceeds  of  iheir  cotton  of  both  daases,  was  $9,427.98  oi 
(13.96f ),  salvage  to  each  bale  of  Hough,  Clendening  &  Co. 

They  further  proved  by  Bernard  Hough,  one  of  the  plainti 
the  plaintifb  had  policies  covering  six  hundred  and  seventy-e 
of  cotton  in  this  warehouse  ;  each  policy  covered  a  specific 
bales  of ;  the  Warehouse  Company  was  in  the  habit  of  advai 
Hough,  Clendening  and  Co.,  from  time  to  time,  as  they  m 
posits. 

On  the  cross-examination,  the  witness  said,  each  pohcj  cc 
the  number  of  bales  insured,  as  they  were  specifically  inpuret 
Warehouse  Company  was  in  the  habit  of  advancing  Hougb,  C 
ing  &  Co.,  on  the  various  lots  deposited  from  time  to  time,  and 
Clendening  &  Co.  insured  the  various  lots  as  they  were  depof 

On  re-examination  by  the  plaintifffl,  the  witness  stated,  it  w 
habit  to  take  out  policies  on  each  akditional  lot  of  cotton  as 
in ;  they  took  out  policies  whenever  they  added  additional  go 

Thereupon  the  plaintiffs'  counsel  asked  the  witness  to 
whether  he  meant  to  say  that  it  was  his  habit  to  effect  inson 
each  specific  lot  of  cotton,  or  to  effect  insurance  generally  on 
ditional  number  of  bales  equal  to  the  lot  deposited;  the  witnc 
that  while  the  receipt  of  the  cotton  was  the  occasion  of  taki 
the  new  policy,  it  was  not  meant  to  cover  cotton  only. 

This  testimony  was  objected  to  by  the  defendant,  as  explaii 
parol  the  intention  of  a  party  in  a  written  contract;  the  terms 
of  were  clear,  and  it  was  excluded  by  the  court ;  and  to  this 
of  the  court  to  admit  this  testimony,  the  plainti£k  excepted. 

Fourth  Exception, — ^The  defendant,  to  maintain  on  its  part 
sues  joined,  proved  by  a  witness,  whose  business  in  part  was 
just  losses  in  insurance  matters,  that  he  was  employed  by  the  < 
nies  to  ascertain  the  loss,  and  protect  their  rights  in  salvag 
produced  two  papers  containing  the  results  of  his  adjustmei 
said  the  general  policies  were  divided  up  into  contributing  insu 
in  the  ratio  of  the  sound  value  of  the  property  covered  by  8pe< 
surances,  to  that  covered  by  general  policies ;  the  general  infi 
should  have  contributed  at  the  rate  of  $17.50  per  bale  to  spe( 
surance.  On  twenty-eight  bales  the  general  insurance  would 
bute  $490.00  ;  the  result  would  be  affected  by  insurance  on  \ 
bacco  which  was  in  the  warehouse  ;  the  salvage  is  to  be  cred 
the  defendant ;  its  proportion  of  saved  cotton — some  $400.00- 
credited.  Witness  first  applied  the  general  insurance  to  the 
not  insured  ;  amoimt  of  this  application,  $2,183.32. 
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Bxamination  the  witness  said  the  right  of  cofitribution 
he  fact  that  the  Warehouse  Company  had  made  adyan- 
f  cotton  covered  by  the  specific  policies,  and  by  assign- 
nfic  policies  to  the  .Warehouse  Company  had  made  the 
ranee  contributory  ;  if  there  were  cotton  there  not  ad- 
b  was  not  included  in  the  assignment ;  $8,536.71  were  al- 
»Tigh,  Clendening  &  Co.  for  difference  of  insurance,  to 
indred  and  nine  bales]not  considered  as  specifically  in- 
re  was  cotton  not  covered,  but  no  daim  was  made  by  any 
'  person.  If  general  [policies  contribute  to  pay  Ware- 
pany's  advances,  they  would  be  entitled,  in  witness's 
►rogation, 
itifb  thereupon    submitted  to  the  court  the    following 

ury  shall  find  that  the  plaintifiGs  are  entitled  to  recover, 
irtaining  the  amount  which  the  plaintifiEs  are  to  recover, 
not  to  make  any  abatement  therefrom  on  account  of  the 
of  insurance  issued  by  "The  Home  Insurance  Compa- 
The  Associated  Firemen's  Insurance  Company"  to  the 
Varehouse  Company,  and  offered  in  evidence  by  the  de- 

y  the  true  construction^of  the  policy  of  insui*ance  issued  ^ 

idant  to  the  plaintiflfe,  bearing  date  the  27th  of  June,  1870,  *^ 

in  evidence  by  the  plaintiffig,  it  covered  not  thirteen  spe-  i 

)f  cotton,  but  any  thirteen  bales  of  cotton  which  were  » 

le  plaintiffs^in'Tobacco  Warehouse  No.  2,  on  CDonnell's  r- 

were  there  remaining  on  the  18th  July,  1870.  *"' 

ury  find  from  the  evidence  that^the  plaintiffs  are  entitled  ^ 

hen,  in  ascertaining  the  amount  of  loss  or  damage  which  i^^ 

B  are  to  recover,  the  jury  ought  to  deduct  such  sum  as  "^^ 

dence  in  the  cause  theyjmay  find  is  the  proportion  due  to  ^^' 

b  bales  of  cotton,  in  the  distribution  of  the  proceeds  of 
escued  and  saved  cotton. 

dant  prayed  the  court  to  instruct  the  jury  as  follows  : 
plaintiffs  have  offered^no  proof  upon  which  the  jury  can 
^es  for  any^injury  by  fire  to  the  cotton  insured  by  either 
as  of  the  defendant  which  are  in  suit. 
(Dobbin,  J.,)  refused  the  prayers  of  the  plaintiffs  and 
prayer  of  the  defendant.  The  plaintiffs  excepted,  and 
md  judgment  being  against  them,  they  appealed. 
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The  cause  was  argaed  before  Babtol,  C.  J.,  Gkasok,  Mtli 
Alyet,  J. 

John  A.  Inqllb  and  L  Nevett  Steels,  for  Appellants. 

FlELDEB  C.  SlJNOLTJTF,   AND  S.  TSEACXLE  WaUJS,  foT  Appdlct 

GrJLA» 

At  the  trial  of  this  cause  in  the  court  below,  the  appellants, 
purpose  of  showing  what  goods  and  merchandise  were  intendc 
covered  by  the  policies  issued  to  the  warehouse  Company  by  ' 
sociated  Firemen's  Insurance  Company  and  the  Home  Insuranc 
pany,  offered  to  prove  by  the  president  of  the  Warehouse  Goi 
that  at  the  tmie  he  applied  for  the  insurances,  he  informed  the 
of  the  insurance  companies  that  he  desired  to  obtain  insura 
protect  his  company  from  loss  or  damage,  not  covered  by  poli( 
ken  out  by  those  who  had  deposited  cotton  or  other  merchazK 
the  warehouse,  and  in  which  the  Warehouse  Company  had  as 
est  Upon  objection  made  by  the  appellees,  the  evident 
ruled  to  be  inadmissible,  and  to  this  ruling  the  first  exceptic 
taken.  When  a  contract  is  reduced  to  writing  and  is  ooud 
plain  and  unambiguous  language,  courts  must  look  to  it  alone 
the  intention  and  meaning  of  the  parties,  and  parol  proof  is  in 
sible.  Balto.  Fire  In&  Co.  vs.  Loney,  20  Md.,  36 ;  Henden 
Mayhew,  2  Gill,  409.  There  was  therefore  no  error  in  the  ml 
the  court  below  in  this  respect. 

The  appellants  then  offered  to  prove,  that  before  the  issuing 
policies  sued  on  in  this  case,  and  before  the  deposit  of  their  co 
the  warehouse,  they  wese  informed  by  the  Warehouse  Compax 
the  latter  would  not  insure  the  cotton  so  deposited,  but  that  t 
pellants  must  insure  for  themselves,  and  that  said  notice  was 
esced  in  and  not  objected  to  by  them,  and  that  they  did,  ther^ 
insure  for  themselves.  This  proof  was  objected  to  and  ruled  < 
the  court,  and  this  forms  the  groimd  of  the  second  exception 
concur  in  this  ruling,  as  the  evidence  offered  was  totally  irre! 
Notice  from  the  Warehouse  Company  that  it  would  not  insure 
stored  in  its  warehouse  and  belonging  to  the  appellants,  was  i 
sary,  and  could  not,  in  any  manner,  effect  the  rights  or  liabili 
the  parties  to  this  suit. 

The  third  exception  was  taken  to  the  rejection  of  evidence  t 
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ose  of  showing  what  was  meant  by  the  insurances  of  the 
»t8  of  cotton  procured  by  the  appellants. 
Sough  had  testified  that  it  was  the  habit  of  the  appel- 
)  out  policies  on  each  additional  lot  of  cotton  as  it  came 
then  asked  to  explain  whether  he  meant  to  say  that  it 
It  of  the  appellants  to  effect  insurance  on  each  specific  lot 
'  to  effect  insurance  generally  on  an  additional  number  of 
to  the  lot  deposited.  The  evidence,  sought  to  be  eHcited 
^tion,  was  intended  to  show  what  was  the  intention  and 
the  appellants  in  taking  insurance,  and  the  effect  of  the 
oi  out  by  them  ;  and,  as  we  have  already  stated  in  consid- 
3t  exception,  this  could  only  be  shown  by  the  terms  of  the 
ch  were  issued.  They  constituted  the  contracts  between 
and  being  free  from  ambiguity,  parol  evidence  was  not 
:o  explain  them. 
Uees'  prayer,  which  was  granted,  instructed  the  jury  that 

0  proof  upon  which  they  could  allow  damages  for  any  in- 
to the  cotton  insured  by  either  of  the  pohcies  sued  on.  ^ 
assumed  that  the  policies  sued  on  were  specific  as  to  the  ^ 

thirteen  bales  respectively,  as  well  as  an  absence  of  ev- 

:>w  whether  the  two  specific  lots  so  insured  were  included  ^  . 

iy-five  bales,  which  sustained  partial  injury  only,  and  were  — 

1  belonging  to  the  appellants,  or  whether  they  were  in-  .^ 
te  mass  which  was  destroyed.    We  have  no  doubt  that  the                            , 
specific,  and  not  general    The  appellants  began  to  depo-  T 
L  the  warehouse  mentioned,  on  the  5th  day  of  February, 
led  to  deposit,  at  intervals,  until  the  15th  of  July,  1870, 
lays  before  the  fire  occurred,  and  for  each  lot  deposited, 
m  the  Warehouse  Company  a  receipt,  warrant  or  certifi- 
ir,  which  specified  the  number  of  bales  and  the  date  of  the 
1  also  the  mark  on  the  bales,  the  letters  X.  Q.  being 
each  bale  deposited  by  the  appellants.    These  receipts  or 
were  all  numbered,  and  that  for  the  fifteen  bales  deposited 
of  Jcne,  was  numbered  "  1221,"  and  the  one  for  the  thir- 
eposited  on  the  27th  of  June,  was  numbered  "  1238."  Po- 
irance  were  at  once  taken  out  to  cover  the  particular  num- 

deposited,  and  on  their  face  the  loss,  if  any,  is  made  pay- 
Warehouse  Company,  and  the  policies  and  warehouse  re- 
delivered to  the  Warehouse  Company  to  secure  advances 
On  the  policy  on  the  fifteen  bales,  date  J  21st  of  June, 
orsed  in  pencil  the  number  in  figures,  ''1221,"  and  on  that 


c.. 
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on  the  thirteen  bales,  dated  27th  of  June,  also  in  pencil,  **  1238."  It 
does  not  appear  in  proof  by  whom  these  numbers  on  the  policies  were 
indorsed,  but  it  seems  clear  that  they  were  indorsed  there  >n  for  the 
purpose  of  corresponding  with  the  number  of  the  warehoup*  receipts 
given  for  the  particular  cotton  insured,  so  that  the  same  might  be 
more  readily  identified* 

It  is  also  shown  that  at  the  time  of  each  deposit,  the  depositor  re- 
served a  sample  of  the  particular  lot  deposited.  All  these  facts  go  to 
show  that  the  intention  of  the  contracting  parties  was  to  effect  a  spe- 
cific insurance  on  each  particular  lot  of  cotton  as  it  was  deposited  in 
the  warehouse.  But  independently  of  these  facts,  and  looldng  to  the 
terms  of  the  policies  alone,  it  is  manifest  that  each  policy  is  specific, 
and  covers  no  cotton  but  the  specific  bales  to  which  it  refers.  The 
amount  of  the  liability  of  the  insurance  company  is  limited  in  each 
policy  to  a  specific  sum,  and  the  policies  bear  date  on  the  day,  or  the 
day  after,  the  cotton  is  deposited.  Can  it  be  pretended  that  a  policy 
issued  on  the  27th  of  June,  to  cover  thirteen  bales  deposited  on  that 
day,  is  to  be  held  to  cover  thirteen  other  bales  deposited  long  before, 
and  which  had  been  previously  insured,  or  that  the  policy  issued  the 
5th  of  February  on  thirty-eight  bales  can  be  said  to  apply  to  the  same 
number  of  bales  deposited  in  July  thereafter,  when,  for  aught  we 
know  to  the  contrary,  the  appellants  had  not  on  the  5th  of  February 
a  bale  beyond  the  thirty-eight  bales  first  deposited?  The  true  con- 
struction of  each  policy  issued  is  that  it  covers,  and  was  intended  to 
cover,  only  the  specific  number  of  bales  in  each  deposit,  and  the  in- 
surance on  which  was  effected  at  the  time  of  the  deposit ;  the  policy 
of  the  21st  of  June,  1870,  covering  only  the  fifteen  bales  deposited  on 
the  20th  of  June,  and  the  policy  of  the  27th  of  June,  thirteen  bales  de- 
posited on  that  day.  But  while  we  are  of  opinion  that  the  policies  sued 
on  are  specific  and  not  general,  we  think  that  there  was  evidence  in 
the  cause  to  show  damage  to  the  cotton  deposited  in  the  warehouse  on 
the  20th  and  27th  of  June  respectively,  and  covered  by  the  policies 
sued  on.  It  is  true  there  is  no  evidence  to  show  whether  this  partic- 
ular cotton  was  among  the  seventy-five  bales  which  were  identified  af- 
ter the  fire,  as  belonging  to  the  appellants,  or  was  among  that  which 
was  destroyed  ;  but  the  proof  leaves  no  room  for  doubt  that  it  was 
included  in  one  or  the  other  class,  and  was  damaged,  if  not  destroyed. 

It  was  incumbent  upon  the  appellants,  in  order  to  recover  for  a  to- 
tal loss,  to  show  that  the  cotton  insured  was  wholly  destroyed,  and 
having  failed  to  show  this,  it  must  be  assumed  that  it  was  only  par- 
tially damaged.    Proof  was  offered  that  these  two  lots  of  cotton  were 
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weighed  at  the  time  'they  were  stored  in  the  warehouse,  the  fifteen 
bales  weighing  six  thousand  two  hundred  and  sixty-one  pounds,  and 
the  thirtecli  bales  five  thousand  four  hundred  and  eighty-two  pounds, 
making  iS^the  aggregate  eleven  thousand  seven  hundred  and  forty- 
three  pounds,  and  that  a  fair  class  of  "  low  middling  cotton  was 
worth  in  the  market  eighteen  and  three  quarter  cents  per  pound.  It 
was  also  proved  by  Mr.  Bhett,  that  he  had  examined  the  several  sam- 
ples of  the  cotton  stored  by  the  appellants  in  the  warehouse,  and 
that  they  graded  from  "  good  middling  "  to  "  low  middling  "  and  "  or- 
dinary," the  whole  averaging  a  fair  class  of  "  low  middling,"  thus 
showing  that  the  market  value  of  the  cotton  insured  and  injured  by 
the  fire,  was  eighteen  and  three  quarter  cents  per  pound.  Proof  of 
the  extent  of  the  damage  was  also  furnished  by  the  list  of  the  sales 
of  the  cotton  which  was  partially  damaged  and  identified,  so  that  the 
extent  of  the  loss  of  the  appellants  could  have  been  easily  ascer- 
tained by  the  jury.  It  was  therefore  error  to  grant  the  prayer  of  the 
appellees,  and  thus  to  take  the  case  wholly  from  the  jury. 

As  we  have  shown  that  the  policies  sued  on  were  specific  and  not 
general,  it  follows  that  the  second  and  third  prayers  of  the  appellants 
were  erroneous,  and  were  properly  rejected. 

The  court  below,  having  granted  the  appellees'  prayer,  refused  the 
fourth  prayer  of  the  appellants  as  unnecessary.  But  as  we  haye 
shown  that  the  appellees'  prayer  ought  not  to  have  been  granted,  be- 
cause there  was  evidence  of  loss  upon  which  the  jury  should  have 
been  permitted  to  pass,  the  appellants'  fouith  prayer  ought  to  have 
been  granted,  as  it  states  the  correct  measure  of  damages  to  be  re- 
covered. 

The  appellants'  first  prayer  asked  an  instruction  that  the  jury  are 
not  to  make  any  abatement  from  the  damages,  (if  the  verdict  should 
be  for  the  plaintiffis,)  on  account  of  the  two  pohcies  of  insurance  by 
the  Home  Insurance  Company,  and  the  Associated  Firemen's  Insur- 
ance Company,  to  the  B^timore  Warehouse  Company. 

The  policies  in  the  "  Home  "  and  '^^sodated  Firemen's  "  compan- 
ies were  taken  out  by  the  Baltimore  Warehouse  Company,  while  the 
policies  in  the  company  of  the  appellees  were  issued  to  Hougb,  den- 
dening  &  Co.,  loss,  if  any,  payable  to  the  Baltimore  Warehouse 
Company.  In  the  case  of  The  Natl  Fire  Ins.  Co.  vs.  Crane,  16  Md, 
293,  a  policy  had  been  issued  to  James  L.  Gray  &  Bro.  against  dam- 
age by  fire  to  property  in  Baltimore  city,  "  the  loss,  if  any,  payable 
to  WiUiam  Crane  &  Co.,"  and  the  Court  of  Appeals  held  that  this 
language  was  an  admission  that  Crane  &  Co.  had  an  interest  in  the 
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contract  and  were  to  receive  the  benefit  of  it,  and  that  the  policy 
might  be  regarded  as  having  been,  at  its  inception,  assigned  to  them 
with  the  assent  of  the  company.  See  also  Brown  vs.  The  Eoger 
Williams  Ins.  Co.,  5  Bho.  IsL  B,,  394.  In  the  case  before  us,  the 
proof  shows  that  the  Warehouse  Company  had  advanced  to  Hough, 
Clendening  &  Co.  over  forty-eight  thousand  dollars  upon  the  cotton 
belonging  to  them  and  stored  in  the  warehouse,  and  the  Warehouse 
Company  had  therefore  a  lien  upon  it  for  such  advances,  as  well  as 
for  storage,  which  constituted  an  insurable  interest  in  the  cotton. 
The  policy  in  the  Associated  Firemen's  Company  was  for  ten  thou- 
sand dollars,  and  insured  the  Warehouse  Company  against  loss  by 
fire,  for  one  year  ''  on  merchandise  generally,  hazardous  or  extrahaz- 
ardous, held  by  them  or  in  trust,  contained  in  that  part  of  No.  2 
Warehouse,  used  by  them,  etc.,  to  cover  whilst  on  the  street  or  pave- 
ment around  said  warehouse."  The  policy  in  the  *'  Home  "  company 
is  nearly  in  the  same  knguage,  but  is  for  twenty  thousand  dollars, 
and  ''  on  merchandise,  hazardous  or  extra  hazardous,  their  own,  held 
by  them  in  trust,  or  in  which  they  have  an  interest  or  liability."  In 
the  policies  to  the  appellants,  as  well  as  to  the  Warehouse  Company, 
are  stipulations  that  in  case  of  loss,  the  insured  shall  not  recover  any 
greater  proportion  of  the  loss  or  damage  sustained  to  the  subject  in- 
sured, than  the  amount  thereby  insured  shall  bear  to  the  whole 
amount  insured. 

The  law  seems  to  be  well  settled  that  a  person  having  goods  in  his 
possession  as  consignee,  or  on  commission,  may  insure  them  in  his 
own  name,  and  in  the  event  of  loss,  recover  the  fuU  amount  of  the  in- 
surance, and,  after  satisfying  his  own  claim,  hold  the  balance  as  trus- 
tee for  the  owner.  Story  on  Ag.,  sec.  Ill ;  ^tna  Insur.  Co.  vs. 
Jackson  &  Co.,  16  B.  Munroe,  258 ;  DeForrest  va  Fulton  Insur. 
Co.,  1  Hall,  126  ;  Lee  vs.  Adsit,  37  N.  Y.  Bep.,  90  ;  Waters  vs.  As- 
sur.  Co.,  85  E.  C.  L.  Bep.,  879  ;  London  and  Northwest  B.  W.  Co. 
vs.  Glyn,  102  R  C.  L.  Bep.,  660 ;  North  British  Insur.  Co.  vs.  Mof- 
fitt.  Law  Bep.  for  Jan.,  1872,  p.  31 ;  Siter.  et  aL  vs.  va  Morris,  13 
Penna.  State  Bep.,  219. 

The  policies  issued  to  the  Warehouse  Company  by  the  'Home  " 
and  "  Associated  Firemen's,"  cover  not  only  the  property  belonging  to 
the  Warehouse  Company,  but  also  all  which  was  held  by  it  in  trust, 
or  in  which  it  had  an  interest.  By  goods  ''  held  in  trust "  are  meant 
goods  with  which  the  insured  is  intrusted,  *'  not  goods  held  in  trust  in 
the  strict  technical  sense — so  held  that  there  was  only  an  equitable 
obligation  in  the  assured,  enforcible  by  a  subpoena  in  chancery — ^but 
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goods  with  which  they  were  intrusted,  in  the  ordinary  sense  of  the 
word.'*  Waters  vs.  Assur.  Co.,  85  Eng.  C.  L.  Bep.,  879.  It  seems 
dear,  therefore,  that  the  cotton  of  the  appellants  was  insured  by  the 
two  policies  issued  to  the  Warehouse  Company,  and  that  it  can  re- 
cover not  only  to  the  extent  of  its  interest  in  the  property  insured, 
but  to  the  extent  of  the  loss,  unless  the  right  of  recovery  to  that  ex- 
tent is  limited  by  some  provision  or  condition  of  the  policies.  The 
policies  sued  on  having  on  their  face  been  made  payable  to  the  Ware- 
house Company,  they  inured  to  the  benefit  of  that  company,  and 
may  be  considered  as  in  favor  of  the  same  assured,  on  the  same  in- 
terest in  the  same  subject,  and  against  the  same  risks,  as  the  policies 
which  were  issued  directly  to  the  Warehouse  Ccmpany  by  the 
"  Home  "  and  "  Associated  Fireman's  "  companies.  They  are  there- 
fore what  are  termed  double  policies,  (Sloat  vs.  Boyal  Ins.  Co.,  49 
Fenna.  State  Eep.,  18,)  and  the  insurance  companies  issuing  them 
are  bound  to  contribute  their  respective  proportions  of  the  loss.  Mer- 
rick vs.  Germapia  Fire  Insurance  Company,  54  Fenna.  State  Eep., 
282  ;  Flanders  on  Fire  Insurance,  40  ;  Mtna  Fire  Insurance  Co.  vs. 
Tyler,  16  Wend.,  396,  400  ;  Baltimore  Fire  Insurance  Co.  vs.  Loney, 
20  Md.,  38.  Tne  appellants'  first  prayer  was  therefore  properly  re- 
fused. 

As  the  court  below  erred  in  granting  the  appellee's  prayer,  and  in 
rejecting  the  fourth  prayer  of  the  appellants,  the  judgment  appealed 
from  must  be  reversed,  and  a  new  trial  awarded. 

Judgment  reversed  and  new  trial  awarded* 
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COURT  OF  APPEALS  OF  NEW  TOEK 


Appeal  from  Qeneral  Term  of  *  Supreme  Court, 

SANDS,   Bespondent. 

vs. 

NEW  YORK    LIFE   INS.   CO.,  Appellants  ^ 

The  defendant,  an  inanrance  company  incorporated  in  New  York,  issued,  in  Jan- 
nary,  1850,  a  policy  of  innnrance  upon  the  life  of  the  plaintiffs  husband,  who 
resided  at  Mobile,  Alabama,  for  the  term  of  his  natural  life.  The  insured  died 
at  Mobile  in  July,  1862.  * 

All  the  premiums  upon  the  policy  were  paid  up  to  January,  1862,  and  the  pre- 
mium due  in  January  of  that  year  was  paid,  in  Confederate  treasury  notes,  to 
the  agent  of  the  company  at  Mobile,  who  was  appointed  before  the  civil  war, 
and  through  whom  the  policy  was  issued. 

Held,  that  the  contract  of  insurance  was  not  nullified  by  the  war.  A  valid  debt 
by  note,  bond  or  contract,  existing  when  the  war  began,  against  a  citizen  of  a 
Confederate  State  in  favor  of  a  citizen  of  a  Northern  State^  was  not  nullified  by 
the  war.    It  was  suspended  until  peace  returned. 

Dicta  of  judges  should  always  be  construed  with  reference  to  the  case  then  before 
the  court 

Contracts  for  the  insurance  of  the  enemy's  property,  of  affireightments,  and  of 
commercial  copartnership,  are  avoided  thereafter  by  the  breaking  out  of  the 
war,  because  they  are  inconsistent  with  the  interests  and  policy  of  govern- 
ments whose  policy  is,  by  the  war,  to  destroy  and  cripple  the  enemy's  property 
and  commerce. 

But  the  rule  that  makes  such  contracts  void  has  no  application  to  life  insurance. 
This  contemplates  no  commercial  intercourse  and  no  aid  or  comfort  to  the  ene- 
my, in  violation  of  governmental  policy. 

The  law  does  not  presume  that  an  honest  debt  due  an  alien  enemy  will  be  paid 
over  to  him  during  the  war,  even  though  paid  to  his  resident  agent 

The  right  to  receive  or  collect  the  amount  of  insurance  upon  a  policy  becoming 
payable  during  war,  is  suspended  until  peace  is  restored. 

A  policy  insuring  the  enemy  against  death  in  the  enemy's  army  would  be  void, 
and  an  exception  against  such  a  loss  would  be  implied  in  the  contract  as  being 
illegal. 

No  forfeiture  of  the  policy  for  non-payment  of  premium  would  arise  during  the 
war,  provided  the  premiums,  with  proper  interest,  were  promptly  paid  on  the 
return  of  peace. 

The  agent  of  the  company  at  Mobile  was  the  lawful  agent  of  the  company  during 
the  war,  ond  had  power  to  receive  the  premiums. 

The  payment  in  Confederate  notes  was  a  valid  payment. 
*  LecUlon  rendered  January  2lBt,  1873. 
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N.  Davis, /or  Appellant. 

G.  D.  F.  Lord,  for  Benpondent. 

This  was  an  appeal  from  an  order  and  judgment  of  the  General 
Term  of  the  Supreme  Court  of  the  First  Judicial  Department,  revers- 
ing a  judgment  entered  on  the  report  of  a  referee,  dismissing  the 
complaint  with  costs  and  ordering  a  new  trial.  The  facts  of  the  case 
appear  in  the  opinion. 

Peckham,  J. 

Action  to  recover  the  amount  of  a  policy  of  insurance  issued  by 
defendant  to  the  husband  of  the  plaintiff,  then  a  resident  of  Mobile, 
in  Alabama,  on  the  28th  of  January,  1850,  whereby,  in  consideration 
of  one  hundred  and  sixty  dollars  then  paid,  and  of  the  annual  pay- 
ment thereafter  of  a  like  sum  during  the  continuance  of  the  policy, 
the  defendant  agreed  to  insure  him  in  the  sum  of  $5,000.00,  "  for  the 
term  of  his  natural  life."    Sands  died  at  Mobile  in  July,  1862. 

It  is  admitted  that  aU  premiums  were  paid  on  the  policy  up  to  Jan- 
uary, 1862,  and  it  is  proved  and  found  that  the  premium  due  in  Jan- 
uary, 1862,  was  paid  to  one  Muldon,  the  agent  of  the  defendant  at  Mo- 
bile, appointed  prior  to  our  cival  war,  and  through  whom  this  policy 
was  issued,  and  it  was  paid  in  Confederate  treasury  notes,  then  sub- 
stantially the  only  currency  of  the  so-called  Confederate  States,  for 
the  general  business  of  those  States,  and  although  not  made  a  legal 
tender  for  the  payment  of  debts,  it  was  so  used,  and  was  then  very 
generally  received  at  par  in  payment  of  debts  and  for  the  purchase  of 
property,  although  it  was  at  a  discount  for  gold  of  about  twenty  per 
cent.  This  currency  was  received  by  Muldon,  the  general  agent  of 
the  defendant,  as  money. 

The  defendant  now  objects  to  the  payment  of  the  insurance  upon 
various  grounds.  Its  counsel  insist  that  the  war  made  the  contract 
void.  That  the  contract  was  executory,  to  be  renewed  each  year  by 
payment  of  the  premium,  or  it  became  void,  and  hence  such  contract 
became  utterly  void  by  the  war.  That  it  was  void  as  requiring  com- 
mercial intercourse  between  States  at  war.  That  at  any  rate  the 
agency  of  Muldon  was  avoided  by  the  war.  Hence  that  he  had  no 
authority  to  receive  payment  of  the  premium  in  January,  1862,  and 
certainly  not  in  Confederate  note& 

It  is  certainly  true  that  all  contracts  with  citizens  of  Confederate 
States  are  not  made  void  by  the  war. 
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It  is  against  sound  principle  and  at  war  with  the  lights  of  the  age, 
that  the  debts  of  individuals  should  be  impaired  by  national  differ- 
ences— debts,  be  it  understood,  that  existed  by  virtue  of  contracts 
made  prior  to  the  war.    Clark  vs.  Morey,  10  J.  R  at  73. 

This  contract  of  the  parties  I  do  not  think  was  nulMed  by  the  war. 
What  was  it  ?  As  presented  in  the  complaint,  and  found  by  the  ref- 
eree, it  is  a  contract  of  insurance  by  defendant  for  the  life  of  the  in- 
sured, for  the  consideration  of  so  much  money  received  and  the  an- 
nual payment  of  $160.00  diiring  the  continuance  of  the  policy.  It 
was  a  vaUd  policy  for  the  life  of  the  insured,  to  become  void  by  the 
omission  to  pay  the  agreed  annuity.  In  principle  I  do  not  see  why 
it  is  not  like  a  leaae  or  grant  of  lands  in  fee,  reserving  rent  to  become 
void  if  the  rent  is  not  paid,  if  the  condition  subsequent  be  not  com- 
pHed  with. 

I  do  not  say  that  it  would  bar  the  plaintiflTs  recovery  if  the  con- 
tract were  as  the  defendant  insists  it  is.  It  is  enough  to  say  that 
such  is  not  this  contract 

The  agreement  is  to  insure  for  the  life  of  the  assured.  Subsequent 
failure  to  pay  the  annuity  when  due  defeats  the  policy.  It  is  a  condi- 
tion subsequent,  not  precedent. 

Is  this  contract  criminal  or  illegal  as  contravening  the  policy  of  the 
gcverDment  ?  If  it  be,  if  it  give  aid  and  comfort  to  the  enemy, 
it  is  nullified  by  the  war. 

It  is  insisted  that  it  is  void  because  it  intends  and  impHes  commer- 
cial intercourse  between  citizens  of  hostile  States — "  locomotive  "  in- 
tercourse as  it  is  termed — and  if  it  do  it  is  annulled  by  the  war. 
Woods  vs.  Wilder,  43  N.  Y.,  167  ;  Gxiswold  vs.  Waddington,  16  J. 
R.,  438  ;  Clarke  vs.  Morey,  10  J.  R.,  68  ;  United  States  vs.  Gross- 
mayer,  9  Wallace,  72. 

Clearly  it  is  not  law,  nor  do  these  or  any  recognized  authorities  in- 
tend to  hold  that  a  vaHd  debt  by  note,  bond  or  contract,  existing 
when  the  war  began,  against  a  citizen  of  a  Confederate  State,  in  fa- 
vor of  a  citizen  of  a  Northern  State,  was  nullified  by  the  war.  The 
debt  is  suspended  until  peace  returns.  It  is  not  destroyed.  Buch- 
anan vs.  Curry,  19  J.  R,  137  ;  Bell  vs.  Chapman,  10  J.  R,  182  ; 
Clark  vs.  Morey,  10  J.  R.,  68  ;  Exparte  Boussmaker,  13  Vesey,  71  ; 
Semmes  vs.  Hart  Ins.  Co.,  13  Wallace,  158  ;*  "  Prize  cases,"  2 
Blatch.,  at  687  ;  Kerchelson,  J.;  The  Protector,  9  Wall.,  687  ;  Unit- 
ed States  vs.  Wiley,  11  WalL,  508. 

•1  Ins.  Law  Joar'I,  p.  063. 
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Nor  would  it  make  the  least  difference  as  to  the  validity  of  the 
claim  by  contract  that  it  was  for  the  purchase  of  a  farm  of  a  cit- 
izen in  a  Confederate  State,  upon  which  contract  large  payments 
had  been  made,  and  one  or  two  yet  remained  unpaid,  even  though 
it  were  expressly  stipulated  that  if  the  after  payments  were  not 
made  when  due,  the  contract  should  be  Toid  and  the  purchaser 
should  forfeit  as  hquidated  damages  all  payments  heretofore  made 
thereon. 

The  war  would  suspend  such  a  contract  until  peace.  Semmes  vs. 
Hart  F.  Ins.  Co.,  supra,  and  other  cases. 

There  is  no  principle  upon  which  war  could  annul  it.  This  is  so  ir- 
respectiye  of  the  question  of  real  or  personal  estate  involved.  Such 
a  contract  affords  no  aid  or  comfort  to  the  enemy.  It  requires  no 
"  locomotive  "  intercourse,  unless  such  intercourse  be  required  by  a 
bond  or  note  past  due. 

The  principle  involved  in  such  a  contract  would  be  the  same  if  it 
contained  no  provision  as  to  its  becoming  void ;  but  only  provided 
for  the  execution  of  a  deed  upon  the  payment  being  made  as  therein 
provided. 

Yet  such  a  contract  would  be  nullified  by  the  war  according  to 
some  text-books,  and  by  the  dicta  of  some  judges.  The  payments 
not  being  all  made  when  the  war  commenced,  there  was  no  vested 
right  to  a  deed.  Some  acts,  therefore,  remained  to  be  done  "  by  or 
between  the  parties  during  the  war."  Hence  they  say  it  was  abro- 
gated by  the  war. 

One  writer  says  it  is  "  probably  "  void  '^  as  to  all  acts  to  be  per- 
formed during  the  war."  1  Duer  on  In.,  478.  This  was  assuming 
to  lay  down  a  general  rule  after  dismissing.  Griswold  vs.  Wadding- 
ton.  Some  dicta  of  judges  say  that  all  contracts  are  ''  annulled  by 
the  war."  Authorities  sustain  neither  position.  It  is  really  of  no  mo- 
ment whatever  whether  these  payments  were  optional  with,  or  obliga- 
tory upon  the  assured,  as  to  this  question.  The  payments  were  all  to 
be  made  by  virtue  of  and  under  a  contract  made  before  the  war. 
Such  a  contract  could  not  be  nullified  by  the  war,  unless  it  was  hos- 
tile to  the  policy  of  the  government — at  war  with  its  interests.  Dic- 
ta of  judges  should  always  be  construed  with  reference  to  the  case 
then  before  the  court. 

The  general  rule  undoubtedly  is  that  it  is  only  commercial  con- 
tracls,such  as  give  aid  and  comfort  to  the  enemy,  or  are  forbidden  by 
or  against  the  policy  of  the  government,  that  are  void  as  to  all  acts 
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to  be  done  during  the  war,though  the  contracts  were  made  before  the 
war. 

Contracts  for  the  insurance  of  the  enemy's  property,  of  affreight- 
ment and  of  commercial  co-partnership,  are  avoided  thereafter  by  the 
breaking  out  of  the  war  ;  because  they  are  inconsistent  with  the  war 
— ^inconsistent  with  the  interests  and  policy  of  a  government  whose 
purpose  is  by  the  war  to  destroy  or  cripple  the  enemy's  property  and 
commerce.  Furtado  vs.  Bogers,  3  Bos.  &  PuL,  191.  Kellner  vs.  Le 
Mesnier,  4  East,  395,  and  the  two  cases  following  ;  Kershaw  vs.  Kel- 
sey,  100  Mass.,  561. 

This  last  case,  in  an  able  review  of  the  authorities,  holds  a  lease 
made  by  a  citizen  of  Massachusetts  in  a  Southern  Stake,  entered  into 
thereafter  [?]  the  war,  to  be  vaUd,  and  that  the  lessee  was  liable  for 
the  unpaid  rent.     Clark  vs.  Morey,  supra. 

The  rule  that  makes  such  contracts  as  before  alluded  to  void,  has 
no  application  to  life  insurance.  This  contemplates  no  commercial  in- 
tercourse, no  aid  to  the  enemy's  conunerce,  no  aid  or  comfort  to  the 
enemy  in  violation  of  govermental  policy.  It  is  idle  to  say  that  it 
fosters  or  implies  commercial  intercourse. 

That  money  falls  due  annually  to  the  defendant,  for  the  premiums 
during  the  war,  does  not  make  the  contract  void,  any  more  than 
would  installments  of  debt,falling  due  upon  a  bond  or  note  given  be- 
fore the  war,  render  the  note  void.  That  is  not  commerce  or  commer- 
cial intercourse. 

The  law  does  not  presume  that  an  honest  debt  due  to  an  alien  ene- 
my will  be  paid  over  to  him  during  the  war,  even  though  paid  to 
his  resident  agent  Buchanan  vs.  Curry,  19  J.  B.,  137.  Dennisson 
vs.  Imbrie,  3  Wash.  C.  C,  396.    Ward  vs.  Smith,  7  WalL,  447. 

Nor  is  it  made  void  by  the  fact  that  the  policy  itself  might  have 
become  payable  during  the  war.  It  would  be  no  more  void  for  that 
reason  than  if  a  note  or  bond,  given  before  the  war,  should  so  fall 
due.  The  right  to  receive  or  collect  it  by  the  representatives  of  the 
assured  is  suspended  imtil  peace  is  restored. 

Why  is  not  the  note  or  the  bond  given  before  the  war  made  void 
by  the  war  ?  Simply  because  the  interests  of  government  do  not  re- 
quire it.  (Their  validity  is  not  hostile  to  the  government.)  Because 
it  is  the  settled  policy  of  government  to  impair  as  little  as  possible 
the  private  rights  of  citizens  by  national  differences.  Clarke  vs.  Mo- 
rey, 10  J.  B.,  68.    Bradwell  vs.  Weeks,  13  J.  R,  1 ;  7  Peters,  586. 

That  this  contrcu^t  of  insurance  cannot  possibly  o{)erate  in  hostility 
to  the  government  or  its  policy  in  the  war,  I  think  is  entirely  plain. 
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If  it  insured  the  enemy  against  death  in  the  enemy's  army,it  would 
of  course  be  void,  because  then,  although  it  gave  to  the  assured  no 
benefit  to  himselj^  yet  it  gave  it  to  his  family  by  his  death. 

But  it  insured  against  no  such  loss.  An  exception  against  such  a 
loss  would  be  implied  in  the  contract  as  being  illegal^  but  it  is  plainly 
expressed  here.  The  policy  provides  :  "If  he  should  enter  into  any 
military  or  naval  service  whatever,  or  if  he  should  die  in  the  known 
violation  of  any  law  of  the  United  States,  the  said  policy  shall  be 
null  and  void." 

It  is  insisted  that  men  as  well  as  money  are  necessary  to  tlie  war. 
True,  but  this  insurance  is  a  direct  reward  to  keep  men  out  of  war. 
If  they  go  in,  the  policy  is  instantly  void. 

It  may  be  regarded,  therefore,  so  far  as  it  operates  at  all  as  a  direct 
premium,  to  prevent  the  filling  up  of  the  enemy's  army. 

Again,  it  is  not  the  purpose  or  policy  of  government  to  destroy 
mere  non-conbatants  in  the  enemy's  country— civilians,not  belonging 
to  the  army.  It  is  the  rule  of  all  civilized  warfare  to  protect  such 
persons — ^to  shield  them  from  injury.  Then  why  should  this  insur- 
ance be  condemned  as  to  its  ultimate  object  ? 

Again,  it  would  not  be  claimed  that  an  anntiity  purchased  from  an 
enemy  before  the  war,  and  paid  for, was  made  void  by  the  war,though 
payable  any  number  of  times  during  the  year.  Yet  the  difference  in 
principle  is  not  apparent  between  that  and  the  case  at  bar.  The  only 
difference  in  form  is  that  there  the  annviitant  paid  in  full  for  the  an- 
nuity, and  receives  back  his  annviity  in  installments.  Here  he  pays  by 
annual  installments,  and  receives  it  back  in  gross  by  his  representa- 
tives. 

If  it  be  unlawful  to  pay  the  annuity  during  the  war  by  internation- 
al intercourse,  then  it  must  not  be  paid  in  that  way.  But  there  is  no 
pretense  of  avoiding  such  an  annuity  by  the  war,  because  it  might  by 
possibility,  like  any  other,  be  improperly  prdd.  See  Buchanan  vs. 
Curry,  and  other  cases,  supra. 

WeU  considered  cases  hold  that  payment  of  these  annual  install- 
ments is  not  like  the  cases  made  void  by  war  of  affireightment  and 
commercial  co-partnership.  It  being  a  single  act,  or  an  annual  act, 
instead  of  a  continual  business.  Clopton  vs.  N.  T.  L.  Ins.  Co.,  7 
Bush.,  179.  Hamilton  vs.  Mu.  L.  Ins.  Co.,  by  Justice  Blatchford,  in 
a  Dist.*  Manhattan  L.  Ins.  Co.  vs.  Warwick,  20  Grat.,  61.  f  This 
is  reasonable.  But  the  stronger  ground,  in  my  opinion,  is  that  the 
contract  having  been  made  before  the  war,  and  it  being  of  the  char- 

•  Ins.  Law  Jour'l,  673.  1 1  lus.  Law  Jourl.  115. 


Digitized  by  CjOOQ IC 


378  Report  of  Decisions, 

acter  before  described,  its  fuMllment  afterward  is  not  gainst  the  pur- 
pose or  policy  of  the  war.  Cases  of  marine  insurance,  of  insurance 
against  capture  by  the  enemy  on  the  sea,  and  contracts  of  afireight- 
ment,  have  no  analogy  to  this. 

This  contract,  therefore,  was  neither  illegal  nor  criminal 

It  is  urged  that  the  last  premium  was  not  paid,  and  hence  the  po- 
licy became  void 

If  it  was  not  paid  I  do  not  think  the  consequences  claimed  would 
follow.  The  war  suspended  this  contract,  and  no  forfeiture  for  non- 
payment would  arise  while  the  war  lasted,  provided  the  premiums 
with  proper  interest  were  promptly  paid  on  the  return  of  peace.     - 

It  is  clear  that  this  state  of  things  was  a  surprise  to  both  parties. 
They  made  no  provision  for  a  war.  If  they  had,  it  is  equally  dear 
that  they  would  never  have  provided  for  such  an  ineqviitable  result  as 
the  defendant  now  claims. 

I\is  urged  that  these  payments  at  the  time  required  are  a  condition 
precedent  to  the  right  to  the  insurance,  which  nothing  can  excuse, 
not  even  an  act  of  Providence  can  dispense  with. 

Without  stopping  to  question  this  position,  it  is  clear  that  war,  in 
this  respect,  then,  can  accomplish  what  cannot  be  done  otherwise 
War  extends  the  statute  of  limitations.  (The  Protector,  9  WalL,  687  ; 
Hanger  vs.  Abbott,  6  WalL,  532,)  not  only  against  citizens,  but  against 
the  United  States.    U.  S.  vs.  Wiley,  11  Wall,  608. 

It  is  equally  a  condition  precedent  to  a  right  to  recover  on  a  policy 
that  the  action  shall  be  brought  within  the  time  specified  in  the  poli- 
cy. The  parties  have  an  undoubted  right  to  contract  to  fix  a  short 
statute  of  limitations  obligatory  in  the  given  case.  Yet  war  annuls 
that  limitation,  if  necessary,  and  the  action  may  be  brought  whoUy  ir- 
respective of  that  provision  of  the  policy.  So  held  in  Semmes  vs. 
Hart  Ins.  Co.,  13  WalL,  158,*  where  that  was  the  sole  point  of  the 
case.  If  such  be  its  effect  upon  that  provision,  there  is  no  reason 
why  it  shall  not  save  from  forfeiture  from  this  condition  precedent  of 
payment  of  the  premium  when  due. 

It  is  the  fault  of  neither  party  that  it  is  not  paid,  and  war  sus- 
pends contracts  like  these,  but  does  not  destroy  them. 

Nor  is  there  any  injustice  to  the  defendant  Of  course  there  is 
none  in  the  present  case,  where  the  assured  had  confessedly  paid  for 
twelve  years  and  died  in  six  months  thereafter.  In  fact,  had  paid 
the  last  premium. 

But  justice  is  generally  done  by  requiring  the  payments  promptly 

•  1  IDB.  Law  JourM.  663.  \ 


Digitized  by  CjOOQ IC 


1873]  Sands  vs.  New  Yat^k  Life  Ins,  Co.  879 

after  the  war  ceases,  with  proper  interest.  The  companies  do  no 
more  than  invest  their  money  upon  interest. 

If  some  fail  thus  to  pay,  of  course  they  lose  all  they  have  paid, 
which  cannot  injure  the  company. 

Symptoms  of  war  are  usuaUy  quite  plainly  visible  before  it  comes, 
and  insurers  may  observe  and  cease  to  insure,  so  that  generally  a  rea- 
sonable advance  in  premiums  is  made  by  the  assured  before  the  war 
come& 

Cases  may  possibly  occur  where  the  company  might  lose  by  the 
failure  to  pay  by  the  assured  when  peace  is  restored.  In  ordinary 
business  they  would  be  rare. 

But  the  great  injustice  would  be  generally  to  the  assured  by  this 
forfeiture. 

It  is  sought  to  compare  it  to  commercial  co-partnerhip,  to  which  it 
has  no  analogy.  But  even  such  a  partnership  is  avoided  only  as  to 
the  future.  Past  transactions  and  liabilities  are  valid.  But  here,  if 
this  contract  be  made  void,  all  past  transactions  are  made  void.  The 
assured  would  lose  all  his  payments  upon  the  grounds  claimed  by  the 
defense. 

But  nro  such  question  arises  here,  as  the  premium  was  paid. 

The  defendant  had  a  general  agent  in  Mobile  when  the  payment 
was  made,  as  it  lawfully  might,  to  receive  the  demands  due  the  com«« 
pany.  That  it  had  an  agent,  in  fact,  in  January,  1862,  when  the  pre- 
mium was  paid,  is  proved  and  found  by  the  referee.  His  continu- 
ance, after  the  President's  proclamation,  was  expressly  recognized  by 
the  defendant  by  letter  of  the  21st  August,  1861. 

That  he  was  lawfully  defendant's  agent  is  settled.  See  cases  before 
cited,  Buchanan  vs.  Curry,  19  J.  R,  137,  where  the  point  was  in- 
volved ;  Denniston  vs.  Imbrie,  3  Wash.  C.  C;  Ward  vs.  Smith,  7 
Wall.;  Conn.  vs.  Penn.,  1  Pet  C.  C,  624 ;  U.  S.  vs.  Grossmeyer,  9 
Wall;  Bobinson  vs.  Interl  L.  Assur.  Society,  42  N.  Y.;  Kershaw  vs. 
Kelsey,  100  Mass. 

It  is  urged  as  a  ground  of  injustice  to  defendant  that  if  the  money 
was  paid  to  defendant's  agent  at  Mobile,  it  might  and  would  be  con- 
fiscated to  the  enemy's  government  True,  so  might  any  debt  due 
from  an  alien  enemy,  but  that  reason  would  not  invalidate  the  debt 

That  the  payment  in  Confederate  notes  was  a  valid  payment  is  de- 
cided. Bobinson  vs.  Inter.  L.  Ins.  Co.,  supra  ;  Polglass  vs.  Oliver,  2 
Cromp.  &  Jer.,  14. 

That  a  contract  like  this  was  not  avoided  by  the  war  is  adjudged  in 
the  cases  cited  of  Buchanan  vs.  Curry,  19  J.  R,  which  has  never 
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been  oyeiraled.  And  the  following  authorities  are  in  point  to  sustain 
this  action.  Clapton  va  N.  Y.  L.  Ins.  Co.,  7  Bush.,  179  ;  Hamilton 
vs.  M.  L.  Ins.  Co.,  9  Blatch.,  234  ;*  Manhattan  L.  Ins.  Co.  vs.  War- 
wick,  20  Grati,  626,  f  and  I  am  not  aware  of  any  case  to  the 
contrary. 
The  judgment  should  be  affirmed. 

Peckham,  J.,  reads  for  affirmance  of  order  and  judgment  absolute 
for  plaintiff.  Church,  Ch.  J.,  Allen,  Folger  and  Andrews,  JJ.,  concur  ; 
Grover,  J.,  not  voting  ;  BapaUo,  J.,  having  interest  in  question,  not 
voting. 


SUPREME  COURT   OF  ILLINOIS. 

SEPTEMBER  TEBM,    1872. 


Appeal  front  Superior  Court    of  Cook  County. 


COMMERCIAL    INS.    CO.,  AppeUanf,\ 
vs. 
ISAAC  S.  ROBINSON,  AppeUe£.X 

The  policy  provided  that  the  company  shoald  not  be  liable  for  any  loss  or  damage 
by  fire,  caased  by  means  of  aa  invasion,  insurrection,  riot,  civil  commotion 
or  military  or  usurped  power,  nor  for  any  loss  caused  by  the  explosion  of 
gun-powder,  camphene,  or  any  explosive  substance,  or  explosion  of  any  kind. 

Equivocal  expressions  in  a  policy  of  insurance,  whereby  the  company  seeks  to 
narrow  the  range  of  the  obligations  it  professes  to  assume,  are  to  be  interpreted 
TOfisi  strongly  against  the  company. 

The  clause  in  regard  to  explosions  secures  exemption  from  liability  for  losses 
caused  by  explosion,  but  not  from  liability  for  losses  by^re  caused  by  explo- 
sion. 

The  clause  refers  to  loss  by  explosions  simply,  without  reference  to  fire. 

The  insured  furnished  the  company  with  an  inventory  of  the  goods  damaged  and 
destroyed  by  the  fire,  which  was  all  Ihst  was  required  by  the  policy,  and  the 
company  expressed  its  dissatisfaction  with  the  inventory. 

•  1  In«.  Law  Jour'l,  673.  i     1 1  Iii0.  Law  Jour'l,  116. 

t  Decision  roodered  February  7th,  1873. 
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The  company  might  have  insisted  on  the  appointment  of  appraisers,  but  having 
failed  to  do  so,  it  was  not  incumbent  ou  the  insured  to  move  further  in  the 
matter.  ♦ 

Lawbemce,  C.  J. 

The  policy,  in  this  case,  provided  that  the  company  should  not  be 
liable  "  for  any  loss  or  damage  by  fire,caused  by  means  of  an  invasion, 
insurrection,  riot,  civil  commotion,  or  military  or  usurped  power, 
*****  nor  for  any  loss  caused  by  the  explosion  of  gunpowder, 
camphene,  or  any  explosive  substance,  or  explosion  of  any  kind. 

The  main  question  is  as  to  the  construction  to  be  given  to  this  last 
clause.  It  is  contended  by  counsel  for  the  company  that  it  protects 
the  company  from  Uability  for  any  loss  by  fire  where  the  iire  has  been 
produced  by  an  explosion.  It  is  insisted  on  the  other  hand,  by  coim- 
sel  for  appellee,  that  the  clause  protects  the  company  only  against 
losses  occasioned  directly  by  an  explosion,  and  not  against  losses  from 
fire  where  the  fire  has  been  caused  by  an  explosion. 

Counsel  for  appellant  in  support  of  their  position  cite  St.  John  vs. 
Am.  Mui  In&  Co.,  1  Eeman,  516  ;  Hayard  vs.  Liverpool  and  Lon- 
don Ins.  Co.,  7  Bosw.,  385,  and  Stanley  vs.  Western  Ins.  Co.,  3  Exch., 
71.  In  the  case  in  1  Keman  the  Court  of  Appeals  was  divided. 
We  have  read  the  opinions  of  the  majority  and  minority  of  the  court, 
and  consider  the  reasoning  of  the  latter  the  more  satisfactory.  Even 
the  majority  of  the  court  did  not  agree  upon  the  grounds  for  affirm- 
ing the  judgment  of  the  lower  court.  As  pointed  out  in  the  dissent- 
ing opinion,  the  judgment  was  affirmed  not  merely  upon  different  but 
adverse  reasons. 

The  case  is  therefore  worth  little  as  authority.  The  case  in  7 
Bosw.,  is  not  correctly  stated  by  oounsel  for  appellant.  In  that  case 
there  were  two  clauses  in  the  policy  ;  counsel  gave  but  one.  The 
other  was  explicit,  and  in  terms  excluded  liability  for  losses  by  fire 
arising  from  an  explosion.  The  English  case  cited  is  in  point  for 
appellant  If  this  were  a  question  as  to  an  alleged  rule  or  principle 
of  the  common  law,  with  these  authorities  cited  on  the  one  side  and 
none  upon  the  other,  we  might  repose  securely  upon  them  and  hold 
them  decisive  of  the  case  before  us.  But  it  is  simply  a  question  as  to 
the  interpretation  of  a  few  words  in  a  written  instrument;  which  are 
susceptible  of  two  different  interpretations.  We  are  to  determine 
which  is  the  more  reasonable  construction,  and  if  our  judgment  is 
satisfied  on  this  point  we  must  accept  its  conclusions  though  differing 
from  those  of  the  courts  to  which  reference  has  been  made.    Let  us 
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remark,  in  the  first  place,  that  equiyocal  expressions  in  a  policy  of  in* 
surance,  whereby  it  is  sought  to  narrow  the  range  of  the  obligations 
these  companies  profess  to  assume,  are  to  be  interpreted  most  strong- 
ly against  the  company.  Aurora  Fire  Ins.  Co.  ts.  Eddy,  49  HI,  106. 
The  companies  have  the  preparation  of  their  own  poHcies,  the  choice 
of  language  in  which  to  express  their  obligations,  and  they  show  a 
studious  solicitude  to  limit  their  liabiHty.  Their  policies  are  prolix 
with  provisions  of  this  character,  and  the  public  must  accept  them 
or  go  without  insurance.  We  have  no  right  to  censure  the  companies 
for  this,  and  do  not ;  but  the  reading  of  a  policy  furnishes  a  sufficient 
reason  for  the  rule  of  interpretation  formerly  laid  down  by  this 
court. 

It  will  be  observed  that  in  a  clause  of  the  poUcy  preceding  the  one 
under  consideration,  the  company  stipulated  that  it  should  not  be 
liable  for  any  loss  or  damage  by  Jire*  caused  in  a  certain  manner. 

But  the  clause  under  consideration  leaves  out  the  words,  '^  by  fire." 
It  secures  exemption  from  liability  for  losses  caused  by  explosion,but 
not  from  liability  for  losses  hjfire  caused  by  explosion.  The  differ- 
ence in  phraseology  between  the  two  clauses  is  so  marked,  that  when 
we  consider  their  connection  with  ecwih  other,  we  cannot  resist  the 
conclusion  that  the  difference  was  intended. 

Whether  the  difference  was  intentional  or  not  cannot  be  certainly 
ascertained,  but  it  is  reasonable  to  resolve  the  doubt  against  the  com- 
pany. The  object  of  the  company's  existence  is  to  insure  against 
fire.  That  is  what  it  holds  itself  out  to  the  public  as  able  and  willing 
to  do.  When  a  person  takes  out  a  policy  and  pays  his  premium  he 
takes  it  for  granted,  without  reading  his  poHcy,  that  he  cannot  [but] 
make  the  risk  more  hazardous  to  the  company  by  storing  highly  in- 
flammable materials  upon  his  premises.  He  knows  that  would  be  act- 
ing in  bad  faith  with  the  company,  and  that  the  policy  has  probably 
provided  against  it,  but  he  would  have  no  reason  to  suppose  that 
among  the  voluminous  stipulations  of  the  policy  there  would  be 
found  one  intended  to  deprive  him  of  its  benefit  because  a  fire,  which 
has  destroyed  his  property,  originated  in  another  house  a  half  mile 
distant,  in  the  explosion  of  a  camphene  lamp.  Most  fires  originate 
in  acts  of  carelessness,  and  it  is  chiefly  to  guard  themselves  against 
the  carelessness  of  others  that  prudent  persons  insure.  Yet  the  con- 
struction of  this  poHcy,  contended  for  by  the  company,  would  make 
the  assured  assume  the  liability  for^the  carelessness  of  oihers. 

*  Caused  by  means  of  an  iuvasioii,  insorrectiou,  eto.    Here  exemption  is  epeoially  secured 
against  liability  for  losses  by  Jire. 
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He  is  thus  deprived  of  the  very  protection  he  seeks  by  his  insurance, 
if  y  when  his  house  bums  up,  he  can  be  denied  the  payment  of  his 
policy  because  the  iire  was  caused  by  an  explosion  upon  the  premises 
of  others.  The  great  iire  of  Chicago  is  supposed  to  have  originated 
in  the  overturning  and  explosion  of  a  lamp,  but  we  are  not  aware 
that  any  of  the  insurance  companies  that  suffered  by  that  fire  have 
sought  to  interpose  this  defense,  although  this  clause  is  a  very  com- 
mon one  in  insurance  policies,  and  was  probably  contained  in  many 
that  had  been  issued  on  the  property  then  destroyed. 

Counsel  for  the  company,feeling  the  unreasonable  character  of  this 
condition  with  their  interpretation  in  cases  where  the  fure  comes  from 
an  explosion  on  other  premises,  speak  of  it  as  if  it  referred  only  to 
explosions  on  the  premises  of  the  assured.  But  the  policy  will  bear 
no  such  construction  or  limitation.  We  must  either  hold  that  the 
clause  refers  to  loss  by  explosions  simply,  vdthout  reference  to  iire 
or  to  losses  by  fire  caused  by  explosion  anywhere,  whether  on  or  re- 
mote from  the  premises.  There  is  no  middle  term.  It  must  receive 
one  of  these  constructions  or  the  other.  One  is  consistent  vrith  the 
context,  reasonable  in  itself,  and  just  to  both  parties.  The  other  re- 
quires the  interpolation  of  two  additional  words  in  the  policy,  is  in- 
consistent with  the  context,  and  in  a  large  degree  would  make  iire 
insurance  a  mere  mockery.  We  cannot  hesitate  which  construction 
to  choose.  But,  say  the  counsel  for  appellant,  this  company  does  not 
profess  to  insure  against  losses  by  explosion  but  only  by  fire,  and  the 
clause,  construed  as  we  construe  it,  is  unmeaning,  or  at  least,  use- 
less. But  not  so.  The  clause  was  designed  to'  apply  to  all  cases 
where  the  explosion  was  the  immediate  cause  of  the  loss. 

Suppose  fire  is  carelessly  applied  to  powder  or  other  explosive  sub- 
stance ;  an  explosion  follows,  which  rends  furniture  and  building. 
This  explosion  is  the  result  of  the  ignition  of  the  explosive  material, 
and  it  might  be  claimed  that  the  loss  caused  thereby  was  a  loss  caused 
by  fire.  The  courts  might  not  so  hold,  independently  of  the  clause 
in  the  policy,  but  we  can  well  understand,  when  we  examine  these 
policies,  that  the  insurers  may  have  introduced  this  clause  for  the 
purpose  of  leaving  no  room  for  argument  or  doubt.  Again,  suppose 
a  case  where  a  fire  is  speedily  subdued,  but  before  it  is  it  has  ignited 
powder  and  an  explosion  has  taken  place  which  has  caused  much 
damage  but  has  not  extended  the  fire.  In  such  a  case  the  company 
would  claim  they  were  protected  by  this  clause  from  liability  for  the 
consequences  of  the  explosion.  It  is  not  necessary,  however,  for  us 
to  show  how  the  clause  was  designed  to  operate.    It  is  sufficient  to 
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say  that,  in  our  judgment,  it  cannot  receive  the  construction  claimed 
by  the  company. 

It  is  urged  that  the  stipulations  of  the  policy  were  not  complied 
with  in  regard  to  an  appraisement  An  inventory  of  the  goods  burned 
or  injured  was  furnished  to  the  company ;  they  expressed  their  dis- 
satisfaction with  it  and  might  have  insisted  on  the  appointment  of 
appraisers.  They  made  no  offer  to  have  them  appointed  and  it  was 
not«vicumbent  on  the  appeUee  to  move  further  in  the  matter.  He 
did  what  the  policy  required  him  to  do  when  he  furnished  the  inven- 
tory. 

Judgment  affirmed. 
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THE  KNICKERBOCKER  LIFE  INSURANCE  COMPANY. 


gUFBEME  OOUBT   OF  NEW  YOBX. — AFFLIGATION  FOB  ZSJXTNOTION  AND  REOETVEB. 

John    Anderson   and    Allen    R,   Walker   vs.  The    Knickerbocker  Life 
Insurance  Co,  and  Charles  Stanton. 

JoHH  K.  Poster  and  E.  R.  Robinson  for  plaintiffs. 

David  Dxtdlet  Field  and  Henry  W.  Johnson  for  defendants. 

The  plaintiffs  in  this  case  filed  their  complaint  as  stockholders  of 
the  Knickerbocker  Life  Insurance  Company,  praying  for  a  dissolution 
of  the  company  on  the  ground  of  its  alleged  insolvency,  and  that  an 
injunction  issue  against  its  officers  restraining  them  from  exercising 
its  corporate  rights  and  franchises,  and  that  a  receiver  of  its  assets 
be  appointed.  Charles  Stanton  was  joined  as  a  party  defendant  upon 
the  alleged  ground  that  he  had  received  certain  commissions  on  loans 
and  policies  which  he  was  bound  to  account  for,  and  that  through 
his  negligence  as  an  officer  of  the  company,  certain  losses  had  oc- 
curred for  which  he  was  liable  to  the  company.  To  sustain  the  alle- 
gation of  insolvency,  the  complaint  averred  that  the  liabilities  of  the 
company,  exclusive  of  its  capital  stock,  were  not  less  than  $734,120.01 
in  excess  of  its  assets.  This  deficiency  was  chiefly  made  up  of  the 
following  items,  to  wit :  an  indebtedness  of  Henry  Lassing,  a  default- 
ing agent,  amounting  to  $263,369.86,  which  it  was  alleged  was  report- 
ed to  the  Insurance  Department  as  an  ''  admitted  asset "  of  the  com- 
pany, and  included  in  the  estimate  of  its  solvency  ;  a  liabihty  of 
$360,856.96  for  the  reserve  on  its  reversionary  additions  to  its  poli- 
cies, which  it  was  alleged  was  not  reported  to  the  department ;  losses 
to  the  amount  of  $65,000,  reported  to  the  company  and  not  included 
in  its  annual  report ;  and  an  over-valuation  of  $60,000  of  property 
mortgaged  by  M.  Pinner  to  the  company. 

Upon  the  complaint,  and  affidavits  in  support  of  it,  the  plaintiffs 
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moved,  before  Mr.  Justice  Fancher,  at  a  special  term  of  the  court  held 
in  the  city  of  New  York  on  the  Slet  of  March,  1873,  for  an  injunction 
and  receiver,  as  prayed  for  in  the  complaint. 

In  answer  to  the  motion,  affidavits  were  read  on  the  part  of  the 
defendants,  flatly  contradicting  every  allegation  of  the  complaint. 
As  to  the  Lassing  indebtedness,  the  affidavits  of  the  actuary  and  of 
the  secretary  of  the  company  were  read,  showing,  that  they  made  out 
the  annual  report  of  the  company,  and  that  this  item  was  not  induded 
among  the  "admitted  assets."  The  affidavit  of  the  latter  also  showed 
that  the  item  was  much  smaller  than  was  alleged  in  the  complaint 
The  allegation  in  regard  to  the  liability  of  $360,856.96  was  met  by 
the  affidavit  of  the  actuary,  showing  that  the  reversionary  additions 
were  reported  to  the  department,  and  by  a  certificate  of  the  superin- 
tendent, stating  that  the  reserve  upon  them  was  computed  by  him  in 
ascertaining  the  liabilities  of  the  company.  It  was  also  shown  by  the 
affidavits  of  the  actuary  and  secretary  that  the  plaintiff  Walker  was  in 
the  employ  of  the  company  at  the  time  the  annual  report  was  made  ; 
that  he  had  charge  of  the  "  loss-book  ;  **  that  all  the  losses  reported  by 
him  to  the  actuary  were  included  in  the  report ;  that  they  knew  of 
no  others,  and  that  he  assured  them  that  there  were  no  others.  Sev- 
eral affidavits  were  also  read,  showing  that  instead  of  there  being  an 
over-valuation  of  the  property  mortgaged  by  Pinner  to  the  company, 
the  security  was  ample,  the  loans  being  in  the  aggregate  only  $80, 
000.00,  while  the  property  was  worth  over  $400,000.00. 

The  affidavits  read  on  the  part  of  the  defendants,  in  addition  to  con- 
tradicting all  the  allegations  of  the  complaint,  charged  that  the  action 
was  the  result  of  a  conspiracy  between  the  plaintiff  Walker  and  one 
Erastus  Lyman,  the  former  president  of  the  company,  and  in  support 
of  the  charge  the  following  facts  were  stated,  which  the  plaintiffs  did 
not  deny  or  ask  leave  to  answer  or  explain,  namely  : 

That  the  plaintiff  Walker  was  a  prot6g6  of  Lyman,  and  had  been  his 
confidential  derk,  and  had  lived,  and  was  then  living  in  his  family; 
that  in  the  early  part  of  1872  they  concocted  a  scheme  to  change  the 
board  of  directors,  in  which  they  were  foiled,  and  which  resulted  in 
both  of  them  being  compelled  to  leave  the  service  of  the  company  ; 
that  Walker  never  was  a  stockholder  of  the  company  until  the 
18th  day  of  January,  1873,  when  Lyman  transferred  to  him  85 
shares  of  stock  to  enable  him  to  become  a  party  to  this  action  ; 
that  the  only  consideration  for  the  transfer  was  a  note  of  $2,000.00 
executed  by  Walker  to  Lyman,  which  was  the  same  day  indorsed 
by  the  latter  and  discounted  by  the  plaintiff  Anderson  ;  that  at  the 
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same  time  Lyman  executed  to  Anderson  a  bond  in  ihe  penalty  of 
$5,000.00,  conditioned  to  indemnify  and  save  the  latter  harmless  as  to 
the  cost  and  expenses  of  this  action,  and  that  to  secure  the  payment 
of  this  npte  and  the  performance  of  the  conditions  of  this  bond,  Ly- 
man, on  the  same  day,  executed  to  Anderson  a  mortgage  on  certain 
real  estate  in  the  city  of  New  York. 

After  argument.  Judge  Fancher  took  the  papers,  and  two  days 
thereafter  he  denied  the  plaintifib'  motion  with  costs,  delivering  the 
following  opinion : 

''The  complaint  and  affidavits  on  the  part  of  the  plaintifb  make 
out  €k  prima  facie  case  for  the  granting  of  an  injunction  and  the  ap- 
pointment of  a  receiver. 

''But  the  opposing  affidavits  read  on  the  part  of  the  defendants 
liemonstrate  beyond  doubt  the  groundlessness  of  the  plaintifEs'  sup- 
posed case.  In  view  of  all  the  facts  set  forth  in  these  voluminous  af- 
fidavits on  the  part  of  the  defendants,  which  seem  to  have  been  pre- 
pared and  verified  with  due  care  and  caution,  I  think  no  room  re- 
mains for  even  a  suspicion  against  the  solvency  of  the  Knickerbocker 
Life  Insurance  Company.  If  a  different  opinion  be  entertained  by 
the  plaintiffis,  the  law  confers  ample  powers  on  the  State  Superin- 
tendent of  Insurance  to  investigate  officially  aU  the  affairs  of  the 
company  and  to  protect  the  interest  of  all  parties  concerned. 

"The  motion  for  an  injunction  and  receiver  must  be  denied,  with 
costs." 

After  the  delivery  of  Judge  Fancher's  opinion,  and  on  the  9th  of 
April,  the  plaintiff's  attorney  appeared  before  him,  and  asked  leave  to 
discontinue  the  action,  which  was  granted  on  payment  of  defendants' 
•costs. 
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Note. 

The  break  in  the  paging — 389  to  400 — is  caused  by  the  omission 
of  some  current  editorial  matters  from  this  number.  These  arejeft 
out  from  the  1884  reprint  as  of  no  permanent  value.  All  the  cases 
are  retained  in  full. — ^En.  Ins.  Law  Joubnal. 
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OUBEENT    TOPICa 


— We  have  received  txanscripts  of  de- 
cisionB  in  the  following  oases  : 

Schtoarti  vs.  Germania  Life  Ins.  Co. — 
Min.  Supreme  CouH. 

Andes  Ins.  Oo.  vs.  Hedc—IU.  Supreme 
OourL 

Bome  Ins.  Co,  vs.  Heck. —HI  Supreme 
OourL 

Sands  vs.  N,  T.  Life  Ins.  Co.—N.  Y. 
Court  of  Appeals. 

Cohm  vs.  N.  Y.  MvL  Life  Ins.  Co.—N. 
Y.  OouH  of  Appeals. 

Swtck  vs.  Borne  Lije  Ins.  Oo.—  U.  S. 
Circuit  Court,  Mo. 

Hough,  Clendenin  <fe  Co.  vs.  People's 
F.  Ins.  Co.— Court  of  Appeals,  Md. 

Commercial  Ins.  Co.  vs.  Robinson. — JlL 
Supreme  OourL 

Rockford  Ins.  Oo.  vs.  Netson.—lU.  Su- 
preme Court. 

Merdianis*  Ins.  Co.  vs.  Morrison.— HL 
Supreme  Court. 

Hoffman  vs.  Banks. — Ind.  Supreme 
Court. 

Franklin  Ins.  Co.  vs.  Chicago  Ice  Co.— 
Md.  Court  cf  Appeals. 

—H.  C.  Bobinson,  Enq.,  of  Hartford, 
connsel  for  the  defendant  in  the  case  of 
Bipley  et  al.  tb.  Bailwtiy  Passengers' 
Assnrance  Company,  recently  decided 
in  the  United  States  Supreme  Gonrt, 
wiU  accept  onr  thanks  for  a  copy  of  his 
brief  in  the  case. 

— ^A  law  passed  by  the  legislature  of 
Minnesota,  and  approved  March  8th, 
1873,  requires  American  insurance  com- 
panies not  organized  in  the  State  to  file 
a  written  agraement,  signed  by  the 
president  and  secretary,  agreeing  that 
service  of  process  in  any  civil  action 
against  the  company  may  be  made  on 
the  local  agent  of  the  company.  For- 
eign companies  are  required  to  stipulate 
that  service  in  their  oases  may  be  served 


npon  the  Insurance  Commissioner  of  the 

State .    If  their  agent  is  absent  or  avoids 

service,  it  may  be  had  by  publication, 

posting,  or  by  service  upon  the  State 

Commissioner. 
The  following   is  a  list  of   the  liife 

Companies  that  have  reinsured  and  re- 
tired  from  businesa      We    think  two 

or  three  companies  have  been  omitted, 

but  are  unable  now  to  name  them.    Of 

the  thirty-nine  companies  given,  three, 

the  Hope,  Excelsior,  and  National  Capi- 
tal, have  retired  during  the  present  year  : 
Reintured  Co.  Beiniuring  Co. 

Americau  Tontine,  N.Tork.. Empire  Mutual. 

Anilcablo  Mutual,  New  Tork.auardian,  N.  T. 

Anchor.  Jersey  City 8t.  Louis  Mutual. 

Atlas  Mutual.  8t.  Louis St.  Louis  Mutual. 

Baltimore,  Baltimore 

Ben.  Franklin,  New  York. . . 

Cincinnati  Mut. Cincinnati. Union  Central. 

California  Mut.,  San  Fran.  ..Rep.  Life,  Chicago. 

Craftsmen's,  New  York Hope  Mut.,  N.  Y. 

Da  Soto,  St.  Louis Rep.  Life.  Chicago. 

Empire  Mutual.  New  York.. Continental,  N.  Y. 

Empire  State,  New  York Life  Association. 

Equality,  Richmond,  Ya. FUlod. 

Eagle,  Chicago 

Excelsior,  New  York Nat  Life,  U.  S.  A. 

Farmers  and  Meohanic«,New 
York At  suit  Att'y  Gen. 

Great  Western,  New  York. .  .At  Suit  Att>  Gen. 

Great  Western,  Chicago 

Hahnemann.  Cleveland Rep.Llfe.  Chicago. 

Hope,  New  York New  Jersey  Mut 

Home,  Cincinnati Missouri  Mutual. 

International,  Chicago Unive'l  Life,.N. Y. 

International,  Jersey  .City.  .United  SUtes  Life. 

Kentucky,  Covington,  Ky.. 

Mut.  Protection,  New  York.. Reserve  Mut.  N.Y. 

Ifiss.  Valley,  Louisville St  Louis  Mutual. 

New  York  State,  Syracuse. .  .Guardian,  N.  Y. 

National  Capi tal, Washington. Penn.  Mut,PhiIa. 

Ohio  Life  and  Trust.  Cin'U . . 

Folicy-Holders  Life.  Charles- 
ton, 8.  C Life  AssociaUon. 

Provident  life,  Chicago 

Reserve  Mutual,  New  York. .  .Guardian  Mutual. 

Safety  Deposit,  Bhicago Mutual.  Chicago. 

Standard  Life,  New  York. . .  .Guardian  Mutual. 

Tontine,  Charleston,  S.  C Life  Association. 

United  Security.  PhUadel... 

United  States,  Lalkyette,  Ind. 

Western,  Clndnnati 

Widows  k  Orphans,  New  York.  Reserve  Mvtaal. 
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—The  JUmdon  Revieio  says  of  BaUer's 
proposed    distribntion   of    the  Geneya 
award  :    '*That  the  distribution  should 
be  the  oooasion  of  jobbery,  we  oan  only 
expeet,  and  that  a  sharp  scrutiny  should 
be   brought  to  bear   upon  the   claims 
of    shipowners    and    merchants,    who 
throughout  the  contention  haye  been 
well  instructed  in  the  art  of  inflation,  is 
sufficiently  necessary  ;  but  that  the  in- 
surers, who  by  their  courage  sayed  many 
a  Arm  from  ruin  and  bankruptcy,  should 
be    excluded  from  their  share  in  the 
award,  is,  we  do  not  hesitate  to  say, 
simply  dishonest.    We  are  almost  tired 
of  repeating  that  insurance  is  an  indem- 
nity, and  that  the  underwriter  is  entitled 
to  all  the  rights  of  the  assured,  and  this 
knowledge  is  a  most  material  element 
in  the  assessment  of  premiums.    Thus, 
an  underwriter  takes  the  risk  of  loss 
upon  valuable  and   indestructible  pro- 
ducts, such  as  metals,  at  a  lower  rate, 
for  the  yery  reason  that  in  the  event  of 
casualty  or  loss  they  can  be  more  easily 
recovered,  and  what  would  be  thought 
of  the  law  that  deprived  him  of  the  sal- 
vage that  might  result  ?    Yet  this  is  pre- 
cisely the  recommendation  above  quoted. 
Again,  to  take  a  larger  view,  who  would 
have  imagined  that  so  acute  a  people 
as  the  Americans  would  have  thus  dis- 
credited the  prudence  from  which  the 
practice  of  insurance  springs,  or  have 
inaugurated  a  precedent  for  increasing 
the  burdens  of  the  Vory  body  to  whom 
they  are  under  the  greatest  obligations  ? 
This  would  indeed  seem  to  us  to  be  in- 
credible, were  not  the  whole  course  of 
legiblation  in  the  United  States  espe- 
cially framed  for  the  destruction  of  their 
own  maritime  interests.    We  trust,  how- 
ever, that  their  representatiyes  will  alter 
at  least  so  much  of  the  report  of  the 
judiciary  committee  as  shall  make  the 
distribution  at  least  consistent  with  the 
principles  of  honesty. " 

— Gov.  G^eary  of  Pennsylvania  had  an 
insurance  of  $10,000  upon  his  life. 


— ^We  understand  that  the  1Mb  Aaao- 
oiation  of  America  have  originated  anew 
plan  of  equalization,  a  notice  of  which 
has  been  sent  to  the  State  Departments, 
but  has  not  yet  been  given  to  the  p<dicy- 
holdera  of  the  company.  The  new 
managers  propose  to  annul  and  recall 
all  past  dividends  and  make  a  new  deal. 
We  do  not  understand  just  how  the 
policy-holders  are  to  be  benefited,  but 
doubtless  it  is  some  new  and  original 
money-saving  device. 

— Mr.  McAlpine,  the  well-known  en- 
gineer, states  *'  that  the  tonnage  neces- 
sary for  a  vessel  is  in  exact  proportion 
of  tons  to  the  miles  she  has  to  go." 
This  curious  fact  he  has  deduced  from 
numerous  replies  to  inquiries  made 
by  owners  of  vessels  interested  in  lake 
and  ocean  navigation. 

—The  Judiciary  Oommittee  of  the 
House  of  Bepresentatives  have  agreed 
to  report  a  bill  which  increases  the  sal- 
ary of  the  Chief  Justice  of  the  United 
States  Supreme  Court  to  $10,500,  and 
the  salaries  of  the  Associate  Justices  to 
$10,000. 

—The  story  is  told  of  Ben  Butler's 
earlier  days,  tiiat  a  Yankee  obtained  his 
legal  opinion  how  to  recover  the  value 
of  a  ham  which  a  neighbor's  dog  came 
along  and  ate.  He  was  advised  to  pros- 
ecute and  recover  for  damages.  **Bnt 
the  dog  was  your'n,"  said  the  sharp 
Yankee.  Butler  opened  his  eyes  a  lit- 
tle, asked  him  what  the  ham  was  worth, 
was  told  five  dollars,  paid  the  money, 
and  then  demanded  a  ten-dollar  fde  of 
the  astonished  native  for  legal  advice. 

—A  Mill  Plain  fiarmer  never  grows 
tired  of  extolling  the  cheek  of  a  life  in- 
surance agent,  who  solicited  him  last 
summer.  He  says,  "  there  isn't  hair 
enough  in  a  mattress  to  make  the  fellow 
a  pair  of  whiskers." 

-^The  Western  wits  now  call  bigamy 
Utah-lizing  the  female  sex. 
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From  oerixfM  tranaoripU  in  our  possessiofL 


AGENT. 

§  81.  FiBB. — Knoidedge  (f^OdUtisum  and  Fraud — ApjAicatton. 
— ^It  was  olaimed,  on  trials  tiiat  the  building  insured  was  repre- 
sented in  the  application  as  a  boarding-honse,  when  it  was  in 
iact  a  public  hotel ;  that  the  insured  knew  the  agent  was  prohib- 
ited by  the  company  from  receiving  applications  to  insore  8U(di 
boildingSy  and  that  tiiere  was  collusion  and  fraud  between  the 
agent  and  ttie  insured  in  making  the  application.  Setd^  that  if 
the  things  claimed  were  troe^  ''then  the  knowledge  of  the  facts 
by  the  agent  could  not  affect  the  company,  unless  known  to  and 
assented  to  by  them.  The  knowledge  of  the  agent,  in  saoh  a 
case,  would  not  be  considered  the  knowledge  of  the  company, 
because  if  so  engaged  in  defrauding  his  principal,  he  would  not 
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be  presumed  to  have  commtmicated  the  information  to  appel- 
lante." 

The  Roclrford  Tns.  Co.  vs.  Nelson.* 
Bep'd  Joorl  p.  841.  Zlzi.  8. 0. 

APPLICATION. 

§  82.  LiFEL — Ansioers  in  —  Warrardy. — ^In  the  application, 
which  was  referred  to  in  the  policy,  and  made  part  of  the  policy, 
the  assured  covenanted  that  ''the  preceding  answers  given  to 
the  aimexed  questions,  and  the  accompanying  statements,  and 
this  declaration,  shall  be  the  basis  and  form  part  of  the  contract, 
or  poUcy,  which  may  be  granted  on  the  application ;  that  the 
same  are  warranted  to  be  full,  correct,  true,  and  that  no  circum- 
stance is  concealed,  withheld,  or  unmentioned  in  relation  to  the 
past  or  present  state  of  the  health,  habits  of  life,  or  condition  of 
the  said  party  whose 'life  is  to  be  assured,  which  may  render 
an  insurance  on  his  life  more  than  usually  hazardous,  or  which 
may  affect  unfavorably  his  prospects  of  life."  It  was  also  fur- 
ther agreed  in  the  application  **  that  if  the  foregoing  answers 
and  statements  be  not  in  all  respects  fall,  true  and  correct,  the 
said  policy  shall  be  void."  HM^  that  the  statements  and  an- 
swers to  the  questions  in  the  application  were  warranties.  Hdd^ 
also,  that  "  a  distinction  is  to  be  taken,  we  think,  between  un- 
truthful answers  to  specific  questions  and  the  mere  failure  to 
make  fvR  answers.  Such  failure,  under  these  provisions,  to  de- 
feat the  policy  must  relate  to  some  circumstance  which  might 
render  an  insurance  on  his  life  unusually  hazardous,  or  which 
might  affect  unfavorably  his  prospects  of  life,  while  an  untruth- 
ful or  incorrect  answer  to  the  specific  questions  asked,  renders 
the  policy  absolutely  void,  though  made  in  relation  to  a  matter 
not  material  to  the  risk." 

Swick  M.  The  Home  L^e  Ins.  Co.^ 
Bep'd  Jonrl,  p.  410.  U.  8.  0.  a,  B.  Dsn.  Mo. 

§  83.    FiBE. — Knmdoige  (f  Agent — histrudiom  cf  Agent — Be- 
preaerUatioTL — ^The  application,  made  out  by  the  agent  of  the  com- 

*  DecUdon  rMidered  February  7th,  1873. 
t  Dediion  mdered  Mwoh  astli,  1873» 
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panj,  represented  the  building  insured  to  be  a  boarding-house, 
and  also  contained  representations  in  regard  to  the  title  and  sit- 
uation of  the  property.  It  was  olaimed  on  the  trial  that  the 
building  was  in  f  aot  a  public  hotel,  and  that  the  other  representa- 
tions in  the  application  were  false.  Hdd,  that  "  if  the  agent  of 
the  appellant  made  out  the  application  for  insurance  with  a  know- 
ledge of  the  facts,  and  there  was  no  collusion  in  doing  so  between 
him  and  appellee,  the  appellant  is  bound  by  its  statements  as  to 
title,  the  situation  of  the  property  in  reference  to  other  buildings, 
as  well  as  the  statement  as  to  the  purposes  for  which  it  was  occu- 
pied and  used."  Mddy  also,  that  *'  it  has  been  repeatedly  held  that 
where  insurance  agents  have  secret  instructions,  as  they  are  be- 
lieved to  have  generally,  a  violation  of  such  instructions  does  not 
affect  the  assured,  unless  he  has  notice  of  them,  and  the  assured 
is  not  bound  by  the  general  instructions  of  the  agent,  unless 
they  are  brought  home  to  the  assured  by  notice." 

MtDA  Ins.  Go.  YB.  Magnire,  51  BL,  842 ;  N.  E.  F.  and  M.  Ins.  Oo.  yb. 
Scbettler,  88  BL,  166. 

The  Bockfard  Ins.  Oo.  w.  Kelsavi. 


-I8L 


ASSIGNEE. 


§  84.  Life. — InsurdHle  IrUerest  qf^  Wager  Pdtcies. — ^The  com- 
pany issued  a  policy  to  the  assured  upon  his  own  life.  The  as- 
sured, with  the  consent  of  the  company,  assigned  the  policy  to 
the  plaintiff,  and  soon  after  died.  The  plaintiff  brought  suit 
against  the  company  upon  the  policy  as  assignee.  Hdd,  that  the 
plaintiff  had  no  greater  or  better  claim  under  the  policy  than 
the  heirs  of  the  assured  would  have  had,  and  if  they  could  not 
have  recovered  on  account  of  fraud,  misrepresentation  or  breach 
of  its  conditions,  the  plaintiff  cannot  recover.  Rdd,  also,  that  if 
the  policy  was  assigned  to  the  plaintiff  as  security  for  a  debt  due 
him  from  the  assured,  and  for  any  sums  he  might  afterwards  ad- 
vance, the  plaintiff  can  recover  on  the  policy,  and  can  recover 
the  full  amount  of  the  policy,  although  the  debt  of  the  assured 
to  him  may  be  much  less  than  the  amount  of  the  insurance. 
Held,  also,  that  a  life  policy  is  not  vaUd  if  taken  for  the  benefit 
of  a  person  who  has  no  insurable  interest  in  the  risk.    The  law 
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forbids  sach  mere  wager  policies,  and  also  forbids  any  scheme  or 
oontriyance  whereby  its  requirements  in  that  respect  are  son^^t  to 
be  evaded,  and  that  if  the  plaintiff  and  the  assured  confederated 
together  to  procure  the  policy  for  the  benefit  of  the  plaintiff, 
who  was  not  and  had  not  agreed  to  become  a  creditor,  and  with 
a  view  of  haying  the  same  assigned  to  him  thereafter  without 
consideration,  such  fraudulent  contrivance  made  the  policy  voiii. 
Saick  Of.  The  Home  L^tt  ins.  Co. 

-181 

CONSTRUCTION. 

§  85.  Fire. — Principles  (^^Ownership — InsuroMe  Interest. — 
In  a  suit  upon  a  policy  the  plaintiff  averred  that  she  was  the 
owner  of  the  property  insured.  Hdd^  that  she  was  only  bound  to 
prove  that  she  held  and  owned  an  insurable  interest  Hdd^  also, 
that  the  avermenf  amounts  to  an  averment  that  the  assured  had 
an  insurable  interest,  and  not  that  he  was  the  absolute  owner  of 
the  property.  When  he  sues,  his  right  to  recover  depends  upon 
whether  he  was  the  owner  of  an  insurable  interest,  and  not 
whether  he  was  the  absolute  owner."  ''  Language  not  having  a 
technical  meaning  must  be  construed  with  reference  to  the  sub- 
ject to  which  it  applied." 

The  Rodford  Ins.  Co.  ««.  Neleon. 

-181. 

§  86.  PiBB.— "  W.  D:'—Bqpre9mt(aionr-^Tifle.—In  the  appli- 
cation the  answer  to  the  question  whether  the  titie  was  a  war- 
ranty-deed or  a  bond,  was  "  W.  D."  Sdd,  that  the  insured  did 
not,  by  the  answer,  represent  herself  as  holding  any  particular 
kind  of  title,  and  even  if  her  answer  means  that  her  title  was  a 
warranty-deed,  that  is  not  an  assertion  that  such  a  title  is  a  fee. 

The  Rodfard  Ine.  Go.  vs.  Nelaon. 

-I8L 

§  87.  LiFB. — Qtiestions  in  ApjOoaiion — Intoancating  Liquors. — 
In  the  application,  which  was  referred  to  in  the  policy,  and 
made  part  of  the  policy,  the  assured  covenanted  that  his  an- 
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swers  in  the  applioation  should  be  the  baais  of  the  policy ;  that 
the  same  were  warranted  to  be  fall,  correct  and  true,  and  that 
if  his  statements  made  in  the  application  were  untrue  or  decep- 
tive in  any  respect,  the  policy  should  be  void.  The  application 
contained  the  following  questions.  The  answers  were  given  by 
the  assured :  *'  6.  Is  your  health  good,  and,  so  far  as  you  know, 
free  from  any  symptoms  of  disease  ?  Answer — ^Yes."  *'  9.  Are 
your  habits  uniformly  and  strictly  sober  and  temperate?  An-^ 
swer — ^Yes.'*  "  10.  (A.)  Have  you  ever  been  addicted  to  the  ex- 
cessive or  intemperate  use  of  any  alcohoUc  stimulants,  or  opium? 
Answer — ^No,"  "10.  (B.)  Do  you  use  habitually  intoxicating 
drinks  as  a  beverage  ?  Answer — ^No."  Held,  that  those  ques- 
tions will  be  taken  to  mean  what  the  words  employed  by  those 
questions  usually  and  commonly  mean.  They  are  not  words  of 
art,  but  words  of  every-day  meaning,  and  this  is  a  contract  not 
between  professional  men  or  lawyers,  but  a  contract  that  these 
companies  profess  to  make  with  the  world.  Hdd,  also  that  "  the 
occasional  use  of  intoxicating  liquors  could  not  make  these  an- 
swers untrue." 
Swick  V8.  The  Home  Life  Ins.  Oo. 


IXSUBABLE  INTEBEST. 

§  88.  FiBB. — Oionership — Married  Woman, — ^The  husband 
abandoned  the  wife,  the  insured,  and  when  he  left,  made  her  a 
verbal  gift  of  the  homestead,  upon  which  she  and  the  family  re- 
mained, and  upon  which  she  erected  the  building  insured,  with 
her  own  earnings,  which  by  the  statute  she  was  entitled  to,  in 
her  own  right  Held,  that  she  had  such  an  ownership  as  gave 
her  an  insurable  interest  in  the  property. 

The  Bodford  Ins.  Co.  9S,  Nelson. 

-181. 

§  89.  'EiBE.—Chnsirudion— Goods  *' Hdd  in  Trust"— Double 
Policies — CorUribution. — Two  policies  were  issued  to  the  plain- 
tiff, upon  cotton  stored  in  a  certain  warehouse,  loss,  if  any, 
payable  to  the  Warehouse  Oompamy,  who  had  made  large  ad- 
vances to  them  upon  cotton  stored  in  the  same  warehouse,  and 
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upon  which  the  company  had  a  lien  for  such  advances,  and  for 
storage.  The  Warehouse  Company  also  held  at  the  time  of  the 
fire  two  policies  upon  merchandise  in  the  same  warehouse,  one 
of  which  insured  them  on  merchandise  "held  by  them,  or  in 
trust,"  and  the  other  on  merchandise  "  their  own,  held  by  them 
in  trust,  or  in  which  they  have  an  interest  or  liability.'*  In  the 
policies  held  by  the  plaintiffs,  and  in  those  held  by  the  Ware- 
house Company,  were  stipulations  that  in  case  of  loss  the  in- 
sured should  not  recover  any  greater  proportion  of  the  loss  or 
damage  sustained  by  the  subject  insured  than  the  amount 
thereby  insured  should  bear  to  the  whole  amount  insured. 
Hdd,  that  "  the  law  seems  to  be  well  settled  that  a  person 
having  goods  in  his  possession  as  consignee,  or  on  commission, 
may  insure  them  in  his  own  name,  and  in  event  of  loss,  recover 
the  full  amount  of  the  insurance,  and,  after  satisfying  his  own 
claim,  hold  the  balance  as  trustee  for  the  owner." 

Story  on  Agency,  i  111 ;  ^tna  Ins.  Co.  vs.  Jackson  &  Co.,  16  B.  Mon- 
roe, 258  ;  De  Forrest  vs.  Fiilton  Ins.  Co.,  1  Hall,  126 :  Lee  vs.  Adsit,  87 
N.  T.,  90 ;  Waters  vs.  Assnr.  Co.,  85  E.  C.  L.  Bep.,  879  ;  London  and 
Northwest.  R.  W.  Co.  vs.  Glyn,  102  E.  C.  L.  Rep.,  660;  North  British 
Ins.  Co.  vs.  Moffitt,  Law  Bep.  for  Jan.,  1872,  p.  31 ;  Siter  et  aL  A  Morrs, 
13  Penn.  State  Bep.,  219. 

Heldy  also,  that  the  policies  issued  to  the  Warehouse  Company 
cover  not  only  their  property,  but  all  held  in  trust  by  them,  or 
in  which  they  had  an  interest,  and  that ''  by  goods '  held  in  trust ' 
are  meant  goods  with  which  the  assured  is  intrusted,  'not 
goods  held  in  trust  in  the  strict  technical  sense — so  held  that 
there  was  only  an  equitable  obligation  in  the  assured,  enforcible 
by  a  subpoena  in  chancery — ^but  goods  with  which  they  were  in- 
trusted in  the  ordinary  sense  of  the  word.'  " 
Waters  vs.  Assur.  Co.,  85  Eng.  C.  L.  Bep.,  879. 

Held,  also,  that  the  plaintifiEs'  cotton  was  insured  by  the  policies 
issued  to  the  Warehouse  Company,  and  that  the  company  can 
recover  not  only  to  the  extent  of  their  interest,  but  to  the  ex- 
tent of  their  loss,  unless  the  right  of  recovery  to  that  extent  is 
limited  by  some  provisions  in  the  policies.  Hdd,  also,  that  the 
lien  for  advances  and  storage  constituted  an  insurable  interest 
in  the  cotton,  and  that  the  plaintiffs'  policies,  "  having  on  their 
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face  been  made  payable  to  the  Warehouse  Companj,  thej  in- 
ured to  the  benefit  of  that  companj,  and  may  be  conddered  as 
in  favor  of  the  same  assured,  on  the  same  interest,  in  the  same 
subject,  and  against  the  same  risks  as  the  policies  which  were 
issued  directly  to  the  Warehouse  Company,"  and  are  what  are 
termed  double  poKcies, 
Sloftt  Ys.  Boyal  Ins.  Oo.,  49  Pei^.  State  Bep.,  18, 

''  and  that  the  insurance  companies  issuing  them  are  bound  to 
contribute  their  respective  proportions  of  the  loss." 

Merrick  vs.  Germania  Fire  Ins.  Co.,  54  Penn.  State  Bep.,  282 ;  Fland- 
ers on  Fire  Insurance,  40 ;  ^tna  Fire  Ins.  Co.  vs.  Tyler,  16  Wend.,  396, 
400 ;  Baltimore  Fire  Ins.  Co.  vs.  Loney,  20  Md.,  38. 

Hough,  Clendening  dt  Co,  V3,  The  People's  Fire  Ins.  Co.* 
Bep'd  Joarl  p.  853.  Md.  C.  A. 

LEGISLATION. 

§  90.  Life. — And  Eocisting  Law. — ^An  act  of  the  Legislature^ 
regulating  foreign  insurance  companies,  passed  in  1865,  con- 
tained provisions  entirely  different  from  those  relating  to  such 
companies  contained  in  an  act  of  1852,  restricting  foreign  corpo- 
rations. Hdd,  that  the  act  of  1865  was  intended  by  the  Legis- 
lature as  a  substitute  for  .the  act  of  1852. 

Hoffman  vs.  Banks.i 
Bep'd  JoutI  p.  848.  Ikd.  &  a 

LOSS. 

§  91.  FiBE. — Insurer's  LiabSUy — Damage- and  Total  Loss — 
Burden  of  Pro(f. — Two  pohcies  were  issued  to  the  appellants, 
upon  cotton  stored  in  a  certain  warehouse.  The  warehouse 
was  destroyed  by  fire,  and  it  was  proved  that  the  cotton  in- 
sured was  either  among  cotton  destroyed,  or  among  that  which 
was  damaged ;  but  the  proof  left  room  for  doubt  as  to  whether 
it  was  included  in  the  one  class  or  the  other.  Edd,  that  "  it  was 
incumbent  upon  the  appellants,  in  order  to  recover  for  a  total 

*  Decision  rendered  June  90ih,  1873.    To  sppear  In  86  Md. 
t  Deoiflion  rendered  Juinazy  32nd,  1878. 
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lo88y  to  show  that  the  ootton  insured  was  wholly  destroyed,  and 
haying  iailed  to  show  this,  it  most  be  aasomed  that  it  was  only 
partially  damaged." 
Bough,  Clendening  4t  Co.  vs.  Tks  FeopU^s  Fire  Ins.  Co. 

PLEADING. 

§  92.  FnuE. — AvermerU  of  C<mdUdcn8  Precedent — Fartance — Ap" 
plioatum  and  Pdicg. — ^In  declaring  upon  the  policy,  precedent  con- 
ditions were  not  set  out  in  one  of  the  counts.  Hdd,  that*"  there 
was  such  a  variance  as  should  have  excluded  the  policy  as  evi- 
dence under  the  count,  or  the  instruction  to  disregard  ii  under 
that  count  should  have  been  given."  "  The  policy  with  the  con- 
ditions annexed  constitute  an  entire  contract,  and  in  declaring 
upon  the  contract,  it,  or  a  sufficient  portion  of  it  to  show  a  right 
of  recovery,  must  be  set  out,  either  in  terms  or  in  substance." 
Hdd^  also,  that  where  the  insurance  is  only  payable  on  the  per- 
formance of  certain  acts  by  the  assured,  all  such  precedent  acts 
should  be  set  out  and  their  performance  averred,  but  all  condi- 
tions subsequent  to  the  right  of  recovery,  and  all  acts  to  be  done 
by  the  company  in  discharge  of  their  liability,  may  be  omitted 
and  left  to  be  set  up  as  a  defense. 

The  Bodford  Ins.  Oo.  vs.  Nekon. 

POUOT. 

§  93.  Fire. — Copy  fvrnished— Pleading— 'Estoppel-— The  orig- 
nal  copy  was  burned,  and  the  company,  on  being  requested,  fur- 
nished the  instrument  sued  on,  which  was  without  seal,  as  a  copy. 
It  was  objected,  on  trial,  that  the  suit  should  have  been  in  cove« 
nant  and  not  in  assumpsit,  as  the  policy  was  under  seal.  Seld, 
that  parties  may  waive  their  rights  and  estop  themselves  from 
urging  such  objections,  and  that  the  company,  having  furnished 
the  instrument  sued  on  as  a  copy,  was  estopped  from  denying 
that  it  was  a  true  and  correct  copy,  and  from  being  heard  to  say 
that  the  policy  was  under  seal. 

The  Bodford  Ins.  Co.  vs.  Neison. 

— Itt. 
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§  94  FiBB. — (hMtructvm — Pard  Evidence. — ^The  defendant 
issued  a  policy  to  the  plaintififs  upon  ootton  stored  in  a  certain 
warehouse.  The  warehouse  and  the  property  of  the  plaintiffs  was 
destroyed  by  fire.  The  company  owning  the  warehouse  held  at 
the  time  of  the  fire  two  policies  on  merchandise  in  the  warehouse, 
their  own,  or  held  by  them  in  trust,  or  in  which  they  had  an  inter- 
est. On  trial  in  the  court  below  the  plaintiffs  offered  to  prove  by 
the  president  of  the  Warehouse  Company  that  at  the  time  the 
company  applied  for  their  insurance,  he  informed  the  agents  of  the 
insurance  companies  that  he  wished  the  insurance  to  protect  his 
company  from  loss  and  damage  on  cotton  or  merchandise  in 
the  warehouse,  in  which  the  cotnpany  had  an  interest,  and 
which  was  not  covered  by  policies  taken  out  by  those  who  had 
deposited  the  same.  Hdd,  that  "  when  a  contract  is  reduced  to 
writing,  and  is  couched  in  plain  and  unambiguous  language, 
courts  must  look  to  it  alone  to  find  the  intention  and  meaning 
of  the  parties,  and  parol  proof  .is  inadmissible." 

Bali.  Fire  Ins.  Go.  78.  Loney,  20  Md.,  86;  Henderson  vs.  Mayhew,  2 
OilL,  409. 
Bough,  Clendening  4k  Co.  vs.  The  People' $  Fire  Ins.  Go. 

§  95.  FiBB. — Comtrvdtion — Pard  Evidence. — ^The  defendant 
issued  policies  to  the  appellants,  at  different  times,  on  several 
lots  of  cotton  stored  in  a  certain  warehouse.  On  trial,  in  the 
court  below,  one  of  appellants'  witnesses  had  testified  that  it 
was  the  appellants'  habit  to  take  out  policies  on  each  additional 
lot  of  cotton  as  it  came  in.  He  was  asked  to  explain  whether 
it  was  the  habit  of  the  appellants  to  effect  insurance  on  each 
specific  lot  of  cotton,  or  on  an  additional  number  of  bales,  equal 
to  tiie  lot  deposited.  Hdd^  that  "the  evidence  sought  to  be 
elicited  by  this  question  was  intended  to  show  what  was  the  in- 
tention and  purpose  of  the  appellants  in  taking  the  insurance, 
and  the  effect  of  the  poUcies  taken  out  by  them."  "  This  could 
only  be  shown  by  the  terms  of  the  policies  which  were  issued. 
They  constituted  the  contracts  between  the  parties,  and  being 
free  from  ambiguity,  parol  evidence  was  not  admissible  to  ex- 
plain them." 

Hough,  Clendening  d  Co.  vs.  The  People's  Fire  Ins.  Co. 
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'  §  96.  FiBE. — Constrtidion — Ex^olcmon, — ^The  policy  provided 
that  the  company  should  not  be  liable  ^'  for  any  loss  or  damage 
by  fire  caused  by  means  of  an  invasion,  insurrection,  riot,  civ- 
il commotion,  or  military  or  usurped  power  *  *  *  nor  for  any 
loss  caused  by  the  explosion  of  gunpowder,  camphene,  or  any 
explosive  substance,  or  explosion  of  any  kind."  Held,  that 
**  equivocal  expressions  in  a  policy  of  insurance,  whereby  it  is 
sought  to  narrow  the  range  of  the  obligations  these  companies 
profess  to  assume,  are  to  be  interpreted  most  strongly  against 
the  company." 
Aurora  Fire  Ins.  Co.  vs.  Eddy,  49  HL,  106. 

Held,  also,  that  the  last  clause  of  the  provision  "  refers  to  loss 
by  explosions  simply,  without  reference-  to  fire,"  and  that  *'  it 
secures  exemption  from  liability  for  losses  caused  by  explo- 
sions, but  not  from  liabiUty  for  losses  by  Jire  caused  by  explo- 
sion." 

Commercial  Ins.  Co,  vs,  Bobinson,* 

Bap'd  Jour*!  p.  880.  III.  S.  0. 

PRACTICE. 

§  97.  Fire. — Instructions  to  Jury — Evidenoe. — ^In  a  suit  upon 
two  policies  of  insurance  on  cotton  deposited  in  a  warehouse, 
there  was  evidence  to  show  damage  to  the  cotton  covered  by  the 
policies.  Held,  that  it  was  error  in  the  court  below  to  instruct 
the  jury  there  was  no  proof  upon  which  they  could  allow  dam- 
ages for  any  injury  by  Gte  to  the  cotton  insured  by  either  of  the 
policies  sued  on. 

Hough,  Clendening  d  Co.  V9.  The  People's  Fire.  Ins.  Co. 

-189. 

§  98.  Fire. — Instructions. — ^Upon  trial  in  the  court  below,  the 
appellant  asked  forty-six  instructions,  many  of  them  being  repe- 
titions many  times  stated.  Held,  tii&t"  it  is  not  error  for  the 
court  to  refuse  to  repeat  instructions  already  given,  although 
there  may  be  a  slight  change  in  the  phraseology." 

The  Kockford  Ins.  Co.  vs.  Ndson. 

— «  81. 

*  Decision  rendered  Febrowy  7fh«  1873. 
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PBEMinM. 

§99.  LiFB. —  War  and  Non-payment  (f— Confederate  Notes — 
War  and  Agent. — ^The  defendant,  an  insurance  company  incor- 
porated in  New  York,  issued  in  January,  1850,  a  policy  of  insu- 
rance upon  his  life,  to  the  plaintiff's  husband,  a  resident  of  Mo- 
bile, Alabama.  All  the  premiums  upon  the  policy  were  paid,  the 
premium  due  in  Januai^,  1862,  being  paid  in  Confederate  trea- 
sury notes  to  the  agent  of  the  company  at  Mobile,  who  was  ap- 
pointed before  the  civil  war,  and  through  whom  the  policy  was 
issued.  Hidd,  that "  the  war  suspended  this  contract,  and  no 
forfeiture  for  non-payment  would  arise  while  the  war  lasted,  pro- 
vided the  premiums  with  proper  interest  were  promptly  paid  on 
the  return  of  peace."  Held,  also,  that  the  agent  of  the  company 
at  Mobile  was  the  lawful  agent  of  the  company  during  the  war, 
and  had  power  to  receive  the  premiums. 

Buckner  vs.  Curry,  19  J.  R.,  137  ;  DenniBton  vs.  Imbrie,  8  Wash.  C.  C, 
396;  Ward  vs.  Smith,  7  WalL,  447 ;  CJonn.  vs.  Penn.,  1  Pet,  C.  0.,  624 ; 
United  States  ys.  Grossmayer,  9  WalL,  72  ;  Robinson  vs.  Inter'l  L.  Aasor. 
Society,  42  N.  Y.,  54 ;  Kershaw  vs.  Eelsey,  100  Mass.,  561. 

Hdd,  also,  that  the  payment  in  Confederate  notes  was  a  valid 
payment. 

Bobinson  vs.  Interl  L.  Assnr.  Sodety,  42  N.  Y.,  54  ;  Polglass  v&  Oliver, 
2  Gromp.  and  Jer.,  14. 

Sands  vs.  The  N^w  York  Life  Ins.  Co.* 

Bep'd  Joorl  p.  873.  N.  T.  0.  A. 

PREMIUM  NOTE. 

§  100.  Life. — Cardract  and  VidationofLaw — Statute. — ^In  April, 
1870,  the  appellant  gave  his  promissory  note,  payable  five  months 
after  date,  to  the  agent  of  a  life  insurance  company  as  payment 
for  the  first  premium  on  a  policy  of  insurance  upon  his  life. 
The  x>olicy  was  delivered  to  him  in  May  of  the  same  year,  and 
in  it  the  receipt  of  the  premium  was  acknowledged.   The  statute 

*  Dectakm  rendered  Jenuuy  21«t,  1878.    To  sppeer  in  50  N.  T. 
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of  the  State  provided  that  it  should  not  be  lawful  for  the  agent 
of  any  insurance  company,  incorporated  by  any  other  State,  di- 
rectly or  indirectly,  to  take  risks  or  transact  any  business  of  in- 
surance in  that  State,  without  first  producing  a  certificate  of  au- 
thority from  the  auditor  of  State.  The  act  prescribed  what 
things  should  be  done  to  authorize  the  auditor  to  issue  his  certi- 
ficate, among  which  was  the  filing  of  a  statement  of  its  condi- 
tion by  the  company.  It  also  made  a  violation  of  the  law  pun- 
ishable by  fine  or  imprisonment,  or  both.  The  company  did  not 
file  the  statement  un^  Jnly,  1870,  and  the  certificate  of  author- 
ity to  do  business  in  the  county  was  not  issued  to  the  company 
until  the  December  following.  Hdd^  that  the  party  seeking  to 
enforce  the  contract  is  not  the  one  the  Legislature  proposed  to 
protect,  and  that  the  note  was  not  valid,  and  that  a  new  trial 
should  have  been  granted. 

The  Bifling  Son  Ins.  Go.  vs.  Slaughter,  20  Ind.,  520 ;  N.  E.  F.  and  M. 
Ins.  Co.  vs.  Robinson,  25  Ind.,  586. 

Hoffman  vs.  Bcmks, 

-190. 

WAR 

§  101.  litFE.— Effect  (/  War  on  Cordrad.— The  defendant,  an 
insurance  company  incorporated  in  New  York,  issued  in  Janu- 
ary, 1850,  a  policy  of  insurance  upon  his  life,  for  the  term  of 
his  natural  life,  to  the  plaintifiTs  husband,  a  resident  of  Mo- 
bile, Alabama.  All  the  premiums  upon  the  policy  were  paid, 
the  premium  due  in  January,  1862,  being  paid  to  the  agent 
of  the  company  at  Mobile.  The  insured  died  at  Mobile 
in  July,  1862.  Hdd,  that  it  is  not  law  "  that  a  -valid  debt  by 
note,  bond  or  contract,  existing  when  the  war  began,  against  a 
citizen  of  a  Confederate  State,  in  favor  of  a  citizen  of  a  North- 
em  State,  was  nuUified  by  the  war.  The  debt  is  suspended  un- 
til peace  returns.    It  is  not  destroyed.*' 

Boohanaa  vs.  Cimy,  19  J.  R,  137 ;  Bell  vb.  Ohapman,  10  J.  B.,  182 ; 
Clarke  vs.  Moxey,  10  J.  B.,  68 ;  Ex-parte  Boussmaker,  13  Yesey,  71 ; 
Semmes  tb.  City  Fire  Ins.  Co.,  of  Hartford,  13  WalL,  158,  [1  Ins.  Law 
Jour'l,  663  ;  "  Prize  Oases,"  2  Black.,  687  ;  The  Protector,  9  WaU.,  687  ; 
United  States  vs.  Wiley,  11  Wall.,  508. 
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Hddf  also,  that  '^  contracts  for  the  insurance  of  the  enemy's  pro- 
perty, of  affreightment,  anfl  of  commercial  co-partnership,  are 
avoided  thereafter  by  the  breaking  out  of  the  war,  because  they 
are  inconsistent  with  the  war — ^inconsistent  with  the  interests  and 
policy  of  government,  whose  purpose  is,  by  the  war,  to  destroy 
and  cripple  the  enemy's  property  and  commerce." 

Fnrtado  tb.  Rogers,  3  Bo&  and  PnL,  191 ;  KeUner  vs.  Le  Mesinir,  4 
East,  395 ;  Kershaw  vs.  Kelsey,  100  Mass.,  661. 

Hddf  also,  that  the  rule  that  makes  such  contracts  of  insurance 
of  the  enemy's  property,  of  afl^ightment  and  commercial  co- 
partnership void,  has  no  application  to  life  insurance.  This  con- 
templates  no  commercial  intercourse,  no  aid  to  the  enemy's  com- 
merce, and  no  aid  or  comfort  to  the  enemy  in  violation  of  gov- 
ernmental policy.  Heid,  also,  that  this  contract  was  not  avoid- 
ed by  the  war. 

Bnohanan  ts.  Onrry,  19  J.  B.,  137 ;  N.  T.  Life  Ins.  Oo.  vs.  Clopton,  7 
Bnsb.,  179 ;  Hamilton  vs.  Mat  Life  Ins.  Co.,  Blatoh,  234,  [1  Ins.  Law 
Jonr*l,  673 ;]  Manhattan  Life  Ins.  Oo.  yb.  Warwiok,  20  Ghratt,  626,  [1  Ins. 
Law  Jonr%  116.] 

Sandsvs.  TheNew  TorkL^Blns.  Go. 


WABBANTT. 

§  102.  LiPB. — Falae  Statemenia  in  Appluxxtum--Burden  cf  Proof. 
— ^In  the  application,  which  was  referred  to  in  the  policy,  and 
made  part  of  the  policy,  the  assured  covenanted  that  his  answers 
in  the  application  should  be  the  basis  of  the  policy ;  that  the 
same  were  uHxrranted  to  be  fuU,  correct  and  true,  and  that  if  his 
statements  made  in  the  application  were  untrue  or  deceptive  in 
any  respect,  the  policy  should  be  void.  In  answer  to  questions 
in  the  application,  the  assured  stated  that  his  health  was  good, 
and  that  so  far  as  he  knew,  he  was  free  from  any  symptoms  of 
disease ;  that  his  habits  were  uniformly  and  strictly  sober  and 
temperate ;  that  he  had  never  been  addicted  to  the  excessive  or 
intemperate  use  of  any  alcoholic  stimulants,  and  that  he  did  not 
habitually  use  intoxicating  drinks  as  a  beverage.  Hdd,  that  the 
statements  in  the  application  were  warranties,  and  if  untrue,  the 
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policy  was  void,  although  the  aiatements  were  not  material,  and 
althoogh  there  was  no  intentional  or  firandiilNit  misstatements, 
and  although  the  party's  health  and  habits,  as  to  intozioating 
drinks,  did  not  in  flEUst  cause,  hasten  or  contribute  to  his  death. 
Hdd^  also,  that  where  a  party  relies  on  the  breach  of  such  a 
warranty,  he  must  establish  it  by  evidence.  This  is  not  the  rule 
as  to  promissory  warranties — that  is,  where  the  party  warrants 
that  he  will  not  thereafter  do  or  refrain  from  doing  something 
stipulated  iii  the  policy  as  to  the  future.  In  this  case  the  alleged 
breach  of  warranty  is  as  to  the  statement  of  existing  facts — the 
facts  as  to  his  health  and  the  facts  as  to  his  habits — and  the  de- 
fendant avers  the  breach,  and  therefore  it  is  for  the  defendant  to 
show  that  there  has  been  such  a  breach,  and  not  for  the  plain- 
tiff to  prove  that  there  was  no  breach. 

JSknckvB.  The  Home  Life  Ins.  Co. 
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UNITED  STATES  CIRCUTT  COXJET, 
EASTERN  DISTBIOT  OF  lOSSOUBL 

XABGH  TERM,   1873. 


FRANK  SWICK,  Plaintiff, 

THE  HOME  LIFE  INSURANCE  CO., 

D^endant.* 

The  defendant  issued  a  policy  to  the  assured,  npon  his  own  life,  who,  with  <iie 
consent  of  the  company,  assigned  the  policy  to  the  plaintiff  The  assured  died 
soon  after  and  the  plaintiff  brought  suit  as  assignee. 

The  plaintiff  has  no  greater  or  better  claim  against  the  company,  nnder  the  policy, 
than  the  heirs  of  the  assured  would  have  had  ;  and  if  they  could  not  have  re- 
ooTered,  on  account  of  fraud,  misrepresentation,  or  breach  <xf  .its  conditionS| 
the  plaintiff  cannot  recover. 

If  the  policy  was  assigned  to  the  plaintiff  as  security  for  a  debt  due  him  from  the 
assured  and  for  any  sxmis  he  might  afterwards  advance,  tihe*  plaintiff  can  recover 
on  the  policy  and  can  recover  the  full  amount  of  the  policy,  although  the  debt 
of  the  assured  to  him  may  be  much  less  than  the  amount  of  the  insurance. 

A  life  policy  is  not  valjd  if  taken  for  the  benefit  of  a  person  who  has  no  insurable 
interest  in  the  risk.  The  law  forbids  such  mere  wager  policies,  and  also  for- 
bids any  scheme  or  contrivance  whereby  its  requirements  in  that  respect  are 
sought  to  be  evaded,  and  if  the  plaintiff  and  assured  confederated  together  to 
procure  the  policy  for  the  benefit  of  the  plainti^  who  was  not,  and  had  not 

*  Dedskm  rendered  Uaroh^aS^  1878.. 
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a^rreed  to  become  a  creditor,  and  with  a  yiew  oi  having  the  sum  assigned  to 
hiBi  thereafter  without  consideration,  saoh  frandulent  contriTanoe  made  the 
poliey  Yoid. 

In  answer  to  questions  in  the  application,  the  assured  stated  that  he  was  in  good 
health,  and,  so  &r  as  he  knew,  firee  from  any  symptoms  of  disease  ;  that  his 
habits  were  unifbrmly  and  strictly  sober  and  tem^perato ;  that  he  had  neyer 
been  addicted  to  the  excessiye  or  mtomt>8rate  use  of  any  alcoholic  stimulants, 
and  that  he  did  not  habitually  use  intoxicating  drinks  as  a  beyerage. 

In  the  poHcy  and  in  the  application,  which  was  made  part  dk  the  policy,  the  as- 
sured agreed  that  his  answers  in  the  application  should  be  the  basis'of  the  pol- 
icy ;  that  the  same  were  uiarraxdtd  to  be  fUl,  correct  and  true,  and  that  no  cir- 
cumstance was  concealed,  withheld,  or  unmentkmed  in  relation  to  ttie  past  or 
present  state  of  his  health,  habits  of  life,  or  condition,  whidi  would  render  an 
msurance  on  his  life  more  than  usually  hazardous,  or  mi^t  affect  unfayozably 
his  prospects  of  life  ;  and  that  if  his  statements  made  in  nis  application  were 
untrue,  or  deoeptiye  in  any  respect^  the  policy  e^ould  be  yoid. 

The  statements  made  by  the  assured  in  the  application  were  warranties,  and  if  un- 
true, the  plaintiff  cannot  recoyer,  although'the  statements  were  not  material, 
and  although  there  was  no  intentioxml  or  fhiudulent  misstatement,  and  al- 
though the  party's  health  and  habits  as  to  intoxicating  drinks  did  not»  iu  fact^ 
cause,  hasten,  or  contribute  to  his  death. 

The  questions  as  to  health  and  habits  in  respect  to  intoxicating  drinks  will  be 
taken  to  mean  what  the  words  employed  by  those  Questions  usually  and  com- 
monly mean.    They  are  not  words  of  art,  but  woras  of  eyery-day  meaning. 

The  occasional  use  of  intoxicating  liquors  by  the  assured  would  not  make  these 
answers  untrue. 

A  distinotion  is  to  be  made  between  untnithfid  answers  to  specific  questions  and 
the  mere  £edlure  to  make  fuU  answers,  which  fedlure,  under  these  proyisions,  to 
defeat  the  policy  must  relate  to  some  circumstance  which  might  render  an  in- 
surance on  his  life  unusually  hazardous,  or  which  might  affect  onfayoiably  his 
prospect  of  life. 

Where  aiparty  relies  on  the  breach  of  such  warranties,  he  must  establish  it  by  ey- 
idence.  This  is  not'the  role  as  to  promtMory  wasranties.  In  this  case  the  al- 
leged*breach  of  warranty  reLates  to  existing  mcts,  and  the  defendant  ayers  the 
breach,  anditherefore  it  is  for  the  defendant  to  show  that  there  has  been  such 
a  breadi,  and  not  ioir  the  plaintifEito  proye  there  has  been  no  breach. 

John  W.  Noblb,  and  Stbonos  ft  Hedenbebg,  for  Plaintiff. 
Daniel  T.  Pottkb,  and  Leb  &  AdamBj/ot  D^endanL 

DlULiON  AND  TbXAT,  J  J. 

QenJQ£men  of  the  Jury :  The  defendant  issued  a  policy  dated  Feb- 
roary  11th,  1870,  to  William  Heniy,  for  $2,000.00,  insuring  his  life. 
With  the  consent  of  the  company,  the  assured,  William  Henry,  by 
instrument  dated  March  19th,  1870,  assigned  the  policy  to  the  plain* 
tiff  Henry  died  in  June  following.  The  plaintiff  sues  to  recover 
from  the  company  the  amount  of  the  policy.  The  defendant  denies 
that  the  plaintiff  is  entitled  to  recover,  and  makes  several  specific  de- 
fenses to  the  action,  whidi  the  court  will  proceed  to  notice.  Before 
doing  so,  ib  order  that  the  views  which  the  court  may  entertain  in 
this  case  may  come  before  you  in  a  methodical  way,  we  have  taken 
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some  pains  to  express  them  carefnllj,  because  of  the  great  importanoe 
which  attaches  to  all  oontroTersies  of  this  kind>  and  on  many  points 
ol  which  the  law  remains  jet  to  be  fallj  settled.  The  defendant, 
however,  asks  us  to  give  jon  certain  instructions,  some  of  which  we 
have  given,  and  some  of  which  are  refused.  Those  which  are  given 
will  be  read  to  you. 

First  That  the  plaintiff,  Swick,  has  no  greater  or  better  claim 
against  the  defendant  under  the  policy  than  the  heirs  of  Henry  would 
have  had,  and  that  if  they  could  not  have  recovered  on  account  of 
fraud,  misrepresentation  or  breach  of  conditions,  the  plaintiff,  Swick, 
cannot  recover. 

Second  That  the  statements  made  by  Henry  in  the  application, 
upon  which  the  policy  was  issued,  as  to  his  health  and  freedom  from 
disease,  and  as  to  his  habits  in  regard  to  temperance  and  the  use  of 
alcoholic  stimulants  and  intoxicating  drinks,  were  warranties,  and  if 
untrue,  that  the  plaintiff  cannot  recover,  no  matter  whether  these 
statements  were  material  and  increased  the  risk,  or  not,  and  no  mat* 
ter  whether  his  last  sickness  or  death  resulted  from  or  had  any  con- 
nection with  his  previous  condition  of  health  or  not. 

Third.  That  if  the  statements,  declarations  and  agreements  made 
by  Henry  in  the  application,  upon  which  the  policy  was  issued,  as  to 
his  health  and'freedom  from  disease,  and  as  to  his  habits  in  regard  to 
the  use  of  alcoholic  stimulants  and  intoxicating  drinks  were  untrue 
or  deceptive  in  any  respect,  the  plaintiff  cannot  recover. 

The  first  relates  to  the  assignment  of  the  policy  and  the  plaintiff's 
rights  under  such  assignment  The  plaintiff  claims  that  prior  to  and 
at  the  time  of  the  application  for  the  policy,  and  at  the  date  of  the 
policy,  he  was  a  creditor  of  Henry,  and  remained  such  creditor  until 
this  time,  and  jthat  the  policy  was  assigned  to  him  as  security  for  the 
debt,  and  for  any  sums  he  might  afterwards  advance  to  Henry.  If 
you  find  upon  the  evidence  this  to  be  the  case,  then  the  plaintiff  can 
recover  on  such  policy  if  Henry's  executor  could  have  recovered 
^  thereon,  if  the  policy  had  not  been  assigned.  And  in  such  case  the 
plaintiff  can  recover,  if  entitled  to  recover  at  all,  the  full  amount  of 
the  poli<7,  although  the  debt  of  Henry  to  him  may  be  much  less  than 
the  amount  insured  On  this  subject  we  may  observe  that  no  life  po- 
licy is  valid  if  taken  for  the  benefit  of  a  person  who  has  no  insurable 
interest  in  the  risk.  Hence  if  this  policy  on  the  life  of  Henry  had 
been  taken  directly  for  the  benefit  of  Swick,  and  Swick  at  the  time 
was  not  a  creditor  of  Henry,  and  there  was  no  agreement  or  under- 
standing that  it  was  for  the  purpose  of  securing  lum  for  advances  to 
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be  made  to  Henry,  then  the  policy  would  have  been  void.  The  law 
forbids  snch  mere  wager  policies,  and  also  forbids  any  scheme  or  con- 
trivance whereby  its  requirements  in  that  respect  are  sought  to  be 
evaded. 

Hence  if  Sjsdck  and  Henry  confederated  together  to  procure  this 
policy  for  the  benefit  of  Swick,  who  was  not  or  had  not  agreed  to  be- 
come a  creditor  of  Henry,  and  with  the  view  of  having  the  same  as- 
signed thereafter  to  Swick,  without  consideration,  or  not  as  a  security 
for  a  debt  due  or  to  become  due,  then  such  fraudulent  contrivance 
made  the  policy  void.  If,  on  the  other  hand,  Swick  was  a  creditor  of 
Henry,  and  if  the  purpose  in  procuring  the  policy  was  to  have  the 
same  assigned  thereafter  to  Swick  for  his  (Swick's)  indemnity,  and 
Swick  paid  the  premium,  and  the  facts  were  known  to  the  agent  of 
the  company,  the  policy  is  not  void.  So  if  there  was,  as  plaintiff  con- 
tends, an  understanding  between  Henry  and  Swick,  the  latter  being 
a  creditor  of  Swick,  or  having  agreed  to  become  such,  that  this  poli- 
cy should  be  taken  on  Henry's  life,  with  the  view  of  having  Henry 
or  Henry's  estate  in  the  event  of  his  death  in  a  condition  to  meet  his 
debt  to  Swick,  and  that  Swick  paid  the  premium  with  the  knowledge 
of  the  company's  agent,  and  thereafter  the  poticy  was  assigned  to 
Swick  when  such  creditor  of  Henry,  or  as  a  security  for  debts  due  or 
agreed  to  be  created,  and  the  company  agreed  in  writing  to  such  as- 
signment, then  the  policy  and  assignment  were  not  invahd.  In  other 
words,  the  law  exacts  fair  deahngs  in  these  respects  from  all  parties 
in  interest  It  will  not  uphold  a  policy  made,  or  fraudulently  con- 
trived to  be  made  for  the  benefit  of  a  person  who  has  no  insurable 
interest  in  the  risk.  Mere  speculative  risks  in  the  lives  of  others,  or 
gambling  policies  of  the  kind,  are  forbidden  for  the  good  of  soci- 
ety. It  is  not  necessary  for  the  purposes  of  this  case  to  discuss  what 
may,  under  different  drcumst^ces,  be  &-  mere  speculative  risk,  or 
what  interest  will  be  non-speculative  ;  for  in  the  case  before  the  jury 
the  question  is  merely  on  the  one  hypothesis,  whether  Swick  was  a 
creditor  of  Henry  at  the  date  of  the  policy,  and  continued  so  to  be  at 
the  date  of  the  assignment ;  and  on  the  other  hypothesis  presented — 
that  if  he  had  no  xmderstanding  at  the  date  of  the  policy  concerning 
its  subsequent  assignment — ^whether  Swick  was  Henry's  creditor  wh^n 
it  was  assigned. 

The  main  defense  upon  the  trial  has  been  rested  upon  alleged  mis- 
representations by  the  assured  in  the  application,  respecting  his 
health,'  and  his  habits  as  to  the  use  of  alcoholic  drinks. 

lu  the  application  the  following  questions  were  asked  of  Henry  and 
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answered  by  him  :  6.  '*  Is  yonr  health  good,  (and,  as  far  as  yon 
know,)  free  from  any  symptoms  of  disease  ?"  Answer — "  Yes.'*  9. 
'*  Are  yonr  habits  uniformly  and  strictly  sober  and  temperate  ?"  An- 
swer— "Yes."  10.  (a.)  '*  Have  you  ever  been  addicted  to  the  exces- 
siye  or  intemperate  use  of  any  alcohohc  stimulants  or  opium  ?"  An>- 
swer — "No."  10.  (b.)  "Do  you  use  habitually  intozioating  drinks  as 
a  beverage  ?"    Answer — "  No." 

By  the  terms  of  the  contract  between  these  parties,  these  answers 
are  warranted  to  be  true,  and  it  is  agreed  in  the  policy  that  if  these 
answers  are  untrue  or  deceptive  in  any  respect^  the  policy  shall  be 
void  and  of  no  effect  The  parties  have  the  right  thus  to  agree,  and 
are  bound  by  their  agreement^  and  hence  the  importance  of  under- 
standing what  the  questions  asked  were,  and  the  answers  given  there- 
to. Tins  is  the  more  important,  because  if  the  answers  given  are  un- 
true, the  policy  is  avoided,  although  there  are  no  intentional  or  fraud- 
ulent misstatements,  and  although  the  party's  habits  as  to  intoxicat- 
ing drinks  did  not  in  fact  cause  or  even  accelerate  his  death.  We  re- 
mark to  you  first  that  the  questions  as  to  health  and  habits  in  respect 
to  intoxicating  drinks  will  be  taken  to  mean  what  the  words  em- 
ployed by  those  questions  usually  and  commonly  mean.  They  are 
not  words  of  art,  but  words  of  every-day  meaning,  and  this  is  a  con- 
tract not  between  professional  men  or  lawyers,  but  a  contract  that 
these  companies  profess  to  make  with  the  world,  and  when  they  ask 
a  man  if  his  health  is  good,  there  is  no  mystery  in  the  question. 

If  you  find  from  the  eyidence  that  at  the  date  of  the  appHcation 
Henry's  health  was  not  good,  or  if  Henry  knew  of  any  symptom  of 
disease  which  he  did  not  disclose,  then  there  can  be  no  recovery  on 
the  policy.  If  you  find  the  fact  to  be  as  the  company  contends  it 
was,  that  Henry's  general  health  was  at  the  time  impaired  by  expo- 
sure, or  from  the  use  of  intoxicating  Hquors,  or  from  any  other  cause, 
there  can  be  no  recovery  on  the  policy.  But  if  it  was  known  to  the 
company,  or  its  agent  taking  the  risk,  that  the  assured  had,  as  certi- 
fied by  the  family  physician  to  the  company,  been  sick  a  few  days  be- 
fore, and  if  this  was  a  mere  temporary  illness,  which  was  over  at  the 
time,  and  was  disregarded  by  the  company,  or  its  agent  taking  the 
risk,  as  not  being  within  the  purview  of  the  question  asked  of  the  as- 
sured in  this  respect,  the  policy  would  not  be  thereby  avoided. 

Now  as  to  the  question  respecting  intoxicating  liquors.  These  re- 
late to  the  habits  of  the  party.  The  applicant  stated  that  he  had 
never  been  addicted  to  the  excessive  or  intemperate  use  of  alcoholic 
stimulants.     This  is  not  a  statement  that  he  had  never  been  addicted 
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to  the  nse  of  intoxicating  liquors  at  all,  bat  a  statement  that  he  had 
never  been  addicted  to  the  excessiTe  and  intemperate  nse  of  them,  and 
it  is  untrue  if  Henry  had,  and  only  in  case  he  had,  been  addicted  to 
the  excessive  or  intemperate  use  of  alcoholic  stimulants. 

The  application,  in  answer  to  other  questions,  stated  that  his  habits 
were  uniformly  and  strictly  sober  and  temperate,  and  that  he  did  not 
habitually  use  intoxicating  drinks  as  a  beverage.  These  questions 
and  answers  you  will  perceive  relate  to  the  habits  of  the  party  in 
that  respect.  If  the  company  did  not  intend  to  insure  any  person 
who  used  intoxicating  liquors  at  all,  it  would  be  very  easy  to  ask  such 
a  question.  But  they  have  not  done  so.  The  occasional  use  of  in- 
toxicating liquors  by  the  applicant,  would  not  make  these  answers  un- 
true ;  nor  would  they  be  rendered  untrue  by  any  use  of  intoxicating 
drinks  which  did  not  make  hia  habits  those  of  a  man  not  uniformly 
and  strictly  sober  and  temperate,  or  which  did  not  amount  to  a  ha- 
bitual use  of  such  drinks  as  a  beverage. 

It  is  your  province  to  decide  from  the  evidence  whether  the  assured 
was  or  was  not,  at  the  time  the  application  was  made,  a  man  whose 
habits  were  uniformly  and  strictly  sober  and  temperate,  or  whether 
he  did  or  did  not  habitually  use  intoxicating  stitoulants  as  a  beverage; 
and  if  you  find  his  answer  to  either  question  to  be  untrue,  there  can 
be  no  recovery  on  this  policy,  although,  as  above  remarked,  he  did 
not  intentionally  make  false  answers,  and  although  those  habits  did 
not  in  fact  cause,  hasten,  or  contribute  to  the  death. 

We  have  been  asked  by  the  defendant  to  instruct  you  that  if  the 
answers  as  to  the  health  and  habits  are  not  fuU,  correct  and  true,  the 
plaintiff  cannot  recover,  even  though  the  failure  to  make  full  answers 
was  unintentional 

The  application  referred  to  and  made  part  of  the  policy,  contains 
the  provision  :  "  The  undersigned  does  hereby  covenant  *  *  *  * 
that  the  preceding  answers  and  this  declaration  ehall  be  the  basis  of 
the  policy  ;  that  the  same  are  warranted  to  be  full,  correct  and  true, 
and  that  no  circumstance  is  concealed,  withheld,  or  uiunentioned  in 
relation  to  the  past  or  present  state  of  health,  habits  of  life,  or  condi- 
tion of  the  said  party  whose  life  is  to  be  assured,  which  may  render 
an  insurance  on  his  life  more  than  usually  hazardous,  or  which  may 
afifect  unfavorably  his  prospects  of  life,"  and  that  if  the  foregoing  an- 
swers and  statements  be  not  in  all  respects  full,  true  and  correct,  the 
policy  shall  be  void.  The  policy  repeats  or  adopts  this  provision. 
Now  a  distinction  is  to  be  taken,  we  think,  between  untruthful  an- 
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swers  to  specific  questions  and  the  mere  failure  to  make  fall  answers. 
Such  failure,  under  these  provisions,  to  defeat  the  policy  must  relate 
to  some  circumstance  Which  might  render  an  insurance  on  his  hfe  un- 
usually hazardous^  or  which  might  afifect  unfavorably  his  prospects  of 
life  ^/while  an  untruthful,  or  incorrect  answer  to  the  q>ecific  questions 
asked,  renders  the  policy  absolutely  void,  though  made  in  relation  to 
a  matter  not  material  to  the  risk 

The  statements  and  declarations' in  the  application  are  warranties, 
and  the  defense  here  is  that  there  has  been  a  breach  of  some  of  those 
warranties.  Where  a  party  relies  on  the  breach  of  such  a  warranty, 
he  must  establish  it  by  evidence.  This  is  not  the  role  as  to  promisso- 
ry warranties — ^that  is,  where  the  party  warrants  that  he  will  not 
thereafter  do  or  refrain  from  doing  something  stipulated  in  a  policy 
as  to  the  future. 

In  this  case  the  alleged  breach  of  warranty  is  as  to  the  statement 
of  existing  facts — ^the  facts  as  to  his  health,  and  the  facts  as  to  his  ha- 
bits ;  and  the  defendant  avers  the  breach,  and  therefore  it  is  for  the 
defendant  to  show  that  there  has  been  such  a  breach,  and  not  for  the 
plaintiff  to  prove  that  there  was  no  breach. 

These  observations  cover,  it  seems  to  us,  all  that  it  is  necessary  to 
state  relating  to  the  law  of  the  case.  The  facts  the  law  commits  to 
your  decision,  to  be  decided  upon  the  evidence,  and  upon  the  evi- 
dence alone,  and  it  expects  that  your  verdict  will  be  one  not  influ- 
enced by  any  consideration  arising  from  the  nature  of  the  parties — 
that  it  will  be  one  which  is  the  pure  expression  of  your  unbiased 
judgment  upon  the  testimony  adduced  before  you. 
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SUPEEME   COURT   OF  MISSOURI, 

HABCH   TERM,    1873. 


Appeal  from  SL  Louis  OircuU  Court, 


MACELOT    THOMPSON,    Bespondent, 
vs. 
THE  ST.  LOUIS  MUTUAL  LIFE  INS.  CO.,  AppellanV 

The  defendant  issned  a  policy  upon  the  life  of  the  assured,  whereby,  in  oonsidera- 
tion  of  $230/J8,  and  an  annnal  premium  for  the  same  amount,  to  be  paid  on  or 
before  the  28th  day  of  March  in  each  year  for  nine  years,  it  agreed  to  pay  the 
sum  of  $3,000.00  at  the  expiration  of  tiie  nine  yean,  or  if  the  assured  should 
die  in  the  meantime,  in  ninety  days  after  due  notice  and  proof  of  death. 

The  poliov  proyided  that  if  there  should  be  a  default  in  the  payment  of  any  of  the 
annual  premiums  when  due,  such  default  should  not  work  a  forfeiture  of  the 
policy,  bnt  that  the  Insurance  should  be  commuted  to  such  proportional  part  of 
the  whole  sum  as  the  sum  of  the  payments  made  should  beiEu:  to  the  amount  of 
the  ten  annual  payments.  The  policy  also  provided  that  if  the  assured  should 
fail  to  pay  annually  in  adYfince  the  interest  on  any  unjMdd  notes  or  loans  on  ac- 
count of  the  annuid  premiums,  the  policy  should  be  yoid. 

At  the  foot  of  the  paper  upon  which  the  policy  was  printed,  was  the  following 
printed  memorandum  :  *<  K.  B. — Agents  of  the  company  are  not  authorized  to 
grant  permits,  or  to  make,  alter  or  discharge  contcocts,  or  waive  forfeitures.  If 
a  premium  is  received  by  the  company  after  the  day  named  in  the  policy  for  its 
payment,  it  is  considered  by  the  company  and  the  assured  as  an  act  of  grace  or 
courtesy,  and  forms  no  precedent  in  regard  to  future  payments."  There  was  a 
verdict  for  the  plaintiff  in  the  court  below  for  the  full  amount  of  the  insurance. 

The  assured  died  before  the  expiration  of  the  nine  years.  The  evidence  showed 
that  the  premium  due  on  the  28th  of  March,  1870,  was  not  paid  or  tendered  on 
that  day,  but  that  in  two  days  thereafter  it  was  duly  tendered  and  refused  ; 
that  at  the  time  the  tender  was  made  there  had  been  no  change  in  the  health  or 
condition  of  the  assured  ;  that  previous  annual  premiums  upon  the  policy, 
commencing  in  March,  1868,  had  always  been  paid  by  the  plaintiff  weelm  after 
they  became  due,  and  were  received  by  the  company  without  objection,  and 
that  it  had  been  the  practice  of  the  plaintiff  to  pay  the  premiums  upon  ano- 
ther policy  in  the  company,  in  force  during  the  same  time  as  this  policy,  long 
after  they  became  due. 

In  contzacts  of  insurance,  as  in  other  contracts,  the  parties  may  make  the  time  of 
the  performance  of  any  stipulation  of  the  very  essence  of  the  contract    In 

*  Decision  rendered  April  2lBt»  1878. 
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saoh  case  the  oontniot  beoomes  atierlj  at  an  end,  or  void  as  soon  the  default 
is  made. 

By  their  acts  and  conduct  the  parties  ha^e  constraed  this  contract  for  themselves, 
and  the  stipulation  in  regard  to  the  time  of  the  payment  of  the  premiums  was 
not  regarded  by  them  as  of  the  essence  of  the  contract. 

The  memorandum  at  the  foot  of  the  policy  did  not  give  any  additional  force  to  the 
stipulation  in  the  policy,  if  it  is  to  be  considered  as  havmg  any  effect  whatever. 
If  it  had  any  force,  it  seemed  to  be  looked  upon  by  the  parties  as  a  license  or 
invitation  to  the  assured  to  disregard  the  exact  day  of  payment  and  to  rely 
upon  the  courtesy  of  ^e  company. 

It  seems  to  be  well  settled  that  the  practice  of  the  company  in  accepting  the  pay- 
ment of  premiums  without  oljection  after  the  day  stipulated  for  the  payment, 
must  be  treated  as  a  waiver  of  the  exact  time  as  an  essential  ingredient  of  the 
contract.    Judgment  affirmed. 

CuNE,  Jamison  &  Day,  for  Appdlant. 
Gabebche  &  Mead, /or  Bespondeni. 

Adamb,  J. 

This  was  an  action  on  a  policy  of"  insurance  issued  by  defendant  to 
Alfred  C.  Bemoudy,  whereby,  in  consideration  of  $230.28  paid  by 
him,  and  an  annual  premium  of  the  same  amount  to  be  paid  on 
or  before  the  28th  day  of  March  in  each  and  eveiy  year  next  after  the 
date  of  the  policy,  for  nine  years,  the  company  assured  the  life  of 
said  Bemoudy  in  the  sum  of  $3,000.00,  to  be  paid  to  the  plaintiff  at 
the  expiration  of  the  nine  years,  or  if  Bemoudy  died  in  the  mean- 
time, to  be  paid  in  ninety  days  after  due  notice  and.  proof  of  his 
death. 

The  policy  proyided  that  if  de&ult  should  be  made  in  the  payment 
of  any  of  the  annual  premiums  at  the  time  limited  for  their  re- 
spective payments,  such  default  should  not  work  forfeiture  of  the  po- 
licy, but  the  $3,000.00  insurance  should  then  be  ^commuted  or  re- 
duced to  such  proportional  part  of  the  whole  sum  as  the  sum  of  the 
annual  payments  that  had  been  paid  should  bear  to  the  ten  annual 
payments  stipulated  to  be  paid  by  Bemoudy. 

And  it  was  also  provided  that  if  the  insured  should  fail  to  pay  an- 
nually in  advance  the  interest  on  any  unpaid  notes  or  loans  which 
might  be  owing  by  him  to  the  company,  on  account  of  any  of  the  an- 
nual premiums,  then,  and  in  any  such  case,  the  company  should  not 
be  liable  for  the  payment  of  the  amount  of  insurance,  or  any  part 
thereof,  and  the  policy  should  cease  and  determine. 

Bemoudy,  whose  life  was  insured,  died  before  the  expiration  of 
nine  years,  and  the  plaintiff  under  the  policy  claimed  the  whole 
amount  of  insurance.    The  defendant  claimed  a  commutation  of  the 
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amount  of  insurance  upon  £he  alleged  ground  that  default  had  been 
made  in  the  payment  of  the  annual  premiums  on  the  days  stipulated, 
and  the  defendant  also  set  up  the  additional  defense  of  a  forfeiture  of 
the  policy  by  reason  of  the  non-payment  in  advance  of  interest 
on  premium  notes.  At  the  foot  of  the  paper  upon  which  the  policy 
was  printed  and  written,  but  not  embodied  in  the  policy  itself,  there 
appeared  to  be  the  following  printed  memorandum :  "  N.  B. — 
Agents  of  this  company  are  not  authorized  to  grant  permits,  or  to 
make,  alter,  or  discharge  contracts  or  waive  forfeitures.  If  a  premi- 
um is  received  by  the  company  after  thQ  day  named  in  the  policy  for 
its  payment^  it  is  considered  by  the  company  and  the  assured  as  an 
act  of  grace  or  courtesy,  and  forms  no  precedent  in  regard  to  future 
payments." 

The  evidence  in  the  case  showed  that  the  premium  due  on  the  28th 
of  March,  1870,  was  not  paid  or  tendered  on  that  day,  but  in  two 
days  thereafter  the  same  was  duly  tendered  and  refused.  The  proof 
showed  that  in  regard  to  the  previous  annual  payments,  commencing 
in  March,  1868,  they  had  always  been  paid  weeks  after  they  were 
due,  and  received  by  the  defendant  without  objection.  In  regard  to 
the  premium  of  the  previous  year,  it  was  paid  six  weeks  after  it  be* 
came  due,  and  received  without  any  objection,  and  that  there  had 
been  no  change  in  the  health  or  condition  of  the  deceased.  It  also 
appeared  that  the  plaintiff  had  another  policy  in  this  company  which 
was  running  and  in  force  during  the  same  time  as  the  policy  sued  on, 
and  that  in  regard  to  the  premiums  accruing  under  this  policy,  it  was 
the  practice  of  plaintiff  to  pay  and  the  defendant  to  receive  the  pre- 
miums long  after  they  were  due. 

The  court,  at  the  instance  of  the  plaintiff  and  against  the  objections 
of  the  defendant,  mstructed  the  jury  as  follows  : 

"  If  the  jury  believe  from  the  evidence  that  it  had  not  been  the 
practice  of  the  defendant  to  exact  prompt  payment  of  premiums 
when  due  under  the  policy  sued  on  ;  that  they  had  allowed  said  pay- 
ments to  lie  over  for  several  days  or  weeks  after  they  became  due  and  * 
then  accepted  payment  of  said  premiums,  then  these  are  fAoia  from 
which  the  jury  may  find  that  the  defendant  waived  a  literal  compli- 
ance with  condition  as  to  punctual  payment ;  and  if  the  jury  further 
find  that  there  was  such  a  waiver,  and  that  in  a  few  days  after  the 
28th  of  March,  1870,  the  plaintiff  duly  tendered  to  defendant  the 
amount  due  under  the  policy,  they  will  find  for  the  plaintiff  in  the 
sum  of  $3,000,  less  the  amount  shown  to  be  due  and  unpaid  on  said 
policy,  with  interest  on  amount  so  due  at  the  rate  of  six  per  cent  per 
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annnm  from  the  commencement  of  this  suit,  to  wit,  the  13th  Septem- 
ber, 1870." 

There  were  instructions  given  and  refused  for  defendant,  but  it  is 
unnecessary  to  recite  them,  as  the  giving  of  the  plaintiff's  instructions 
raises  the  only  material  point  in  the  case. 

The  jury,  under  this  instruction,  found  for  the  plaintiff  for  the 
amount  of  the  poHcy,  less  the  amount  unpaid  on  said  policy,  as  indi- 
cated in  plaintiff's  instruction. 

A  motion  for  a  new  trial  was  overruled  and  judgment  rendered  at 
Special  Term  for  plaintiff  and  the  defendant  appealed  to  the  Gener- 
al Term,  where  the  Special  Term  was  affirmed  and  an  appeal  taken 
to  this  court. 

In  contracts  of  insurance,  as  in  other  contracts,  the  parties  may 
make  the  time  of  the  performance  of  any  stipulation  of  the  very  es- 
sence of  the  contract  In  such  case  the  contract  becomes  utterly  at 
an  end  or  void  as  soon  as  the  default  is  made.  The  stipulation  in  re- 
gard to  the  time  of  the  payment  of  the  premiums  in  this  policy,  I  do 
not  regard  as  of  the  essence  of  the  contract  It  was  not  so  regarded 
by  the  parties  themselves.  By  their  acts  and  conduct  the  parties 
have  construed  this  contract  for  themselves.  It  was  not  regarded  by 
either  party  as  of  the  essence  of  the  policy  that  the  premiums  would 
be  paid  on  the  very  day  that  they  became  due. 

The  memorandum  at  the  foot  of  the  policy  did  not  give  any  addi- 
tional force  to  the  stipulation  in  the  policy,  if  we  may  consider  it  as 
having  any  effect  whatever.  If  it  had  any  force,  it  seemed  to  be 
looked  upon  by  the  parties  as  a  Hcense  or  invitation  to  the  plaintiff  to 
disregard  the  exact  day  of  payment  and  to  rely  upon  the  courtesy  of 
the  company.  The  plaintiff  pursued  this  course,  and  instead  of  mak- 
ing his  payments  on  the  very  day  when  due,  let  them  lie  over  for  a 
short  time,  and  still  they  were  received  without  objection.  The  plain- 
tiff was  thus  induced  to  believe  that  a  failure  of  strict  payment  on  the 
day  would  not  prejudice  his  rights.  The  courts  have  become  more 
liberal  in  their  construction  of  this  sort  of  stipulations  in  policies  of 
insurance.  Formerly  it  was  held  that  when  in  a  fire  insurance  policy 
it  was  required  that  additional  insurance  could  not  be  taken  without 
first  obtaining  the  consent  in  writing  of  the  company,  to  be  indorsed 
upon  the  policy,  it  would  be  void  if  such  consent  was  not  in  every 
case  so  indorsed.  It  was  not  sufficient  to  give  notice  of  the  addition- 
al insurance  and  rely  upon  the  company's  verbal  consent  thereto. 
The  old  rule  required  the  consent  to  be  in  writing,  and  indorsed  upon 
the  policy  ;  but  it  is  understood  to  be  the  settled  law  of  this  State 
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that  if  notice  be  giyen  to  the  compan  j  of  the  additional  insnrance 
and  no  objection  is  made,  the  company  will  be  estopped  from  inmsting 
on  a  forfeiture  of  the  policy  because  their  consent  thereto  was  not  in- 
dorsed as  required  by  the  literal  stipulation  therein. 

So  in  regard  to  the  payment  of  premiums,  it  seems  to  be  well  set- 
tled that  the  practice  of  the  company  in  accepting  the  same  without 
objection,  after  the  day  stipulated  for  the  payment,  must  be  treated 
as  a  waiver  of  the  exact  time  as  an  essential  ingredient  of  the  con- 
tract See  Buckbee  va  United  States  Ins.  Oo.,  18  Barbour,  541 ; 
Beese  vs.  Mutual  Benefit  Life  Ins.  Co.,  26  Barbour,  556  ;  Helme  ya 
Philadelphia  Life  Ina  Co.,  61  Penn.  State,  107.  ' 

Under  this  yiew  the  judgment  must  be  affirmed*  The  other  judges 
concur. 


^♦» 


COURT  OF  APPEALS  OF  KEW  YORK. 


Appeal  from  Gemrol  Term  of  Superior  Court  (f  GUy  of  New  York. 
HENRIETTA   YATES   COHEN,  AppeUarU, 

THE  NEW  YORK  MUTUAL  LIFE  INS.  CO.,  Beapondent* 

The  defendant,  a  company  incorporated  in  the  State  of  New  York,  insured  the 
life  of  plaintiirs  husband,  a  resident  of  SaTannah,  Georgia.  The  policy,  is- 
Bned  in  1849,  provided  that  if  the  annual  promiums  should  not  be  paid  on  or 
before  the  2na  day  of  April  of  each  year,  tne  policy  should  be  yoid  and  all  pre- 
vious payments  forfeited.  The  premiums  were  duly  paid  until  April  2nd, 
1862,  when  the  plaintiff  offered  to  pay  the  premium  to  a  former  agent  of  the 
company,  at  Savannah,  who  refused  to  receive  it.  No  farther  premiums  were 
paid  until  the  dose  of  the  war.  Upon  the  close  of  the  war  the  pMntiff  made 
tender  of  the  unpaid  premiums,  but  the  company  refused  to  receive  them,  de- 
claring the  poUcy  forfeited  and  canceled. 

The  general  rule  that  in  a  state  of  war  the  individuals  oomposuig  the  beligerent 
States  exist,  as  to  each  other,  in  a  state  of  utter  occlusion,  and  that  all  inter- 
course between  them  is  forbidden,  and  that  private  contracts  between  them  are 
either  suspended  or  void,  extends  only  to  commercial  intercourse  and  to  c[ues- 
tions  relating  to  the  legality  and  effect  of  commercial  dealings  and  transactions. 

*  DedBlan  xondearod  Jmlquj  Slst,  1878.  To  appear  in  60  N.  Y. 


Digitized  by  CjOOQ IC 


1873]  Cohen  vs.  New  York  Mutual  lAfe  Ins.  Go.  427 

The  law  would  prohibit  the  making  of  a  contract  of  insurance,  during  war,  upon 
the  life  of  an  enemy.  It  also  forbids  the  transnussion  of  money  for  the  premi- 
uu  from  one  of  the  States  at  war,  to  the  other. 

This  was  not  a  policy  from  year  to  year,  but  an  insurance  for  life,  subject  to  be 
defeated  by  the  non-performance  of  the  conditions  prescribed,  to  wit,  the  pay- 
ment of  the  annual  premium .    It  was  a  life  policy. 

The  contract  was  not,  as  to  hll  its  stipulations,  and  as  to  both  parties,  ezecutorr. 
It  was  executed  by  the  plaintiff  by  the  payment  of  the  annual  premium,  while 
it  was  wholly  executory  on  the  pwrt  of  the  defendant.  The  contract  was  a  con- 
tract in  the  sense  that  it  was  to  be  performed  in  the  fhtare,  but  it  was  not  a 
contract  of  continuance. 

In  the  case  of  a  marine  insurance,  or  a  contract  of  affreightment,  a  war  acts  as  a 
dissolution,  and  puts  an  end  to  them  ;  but  this  rule  will  not  apply  to  a  life  po- 
licy where  large  sums  have  been  paid  for  premiums. 

Neither  the  policy  of  the  law  nor  the  interests  of  the  public  require  the  enforce- 
ment, after  the  war  has  ceased,  of  the  law  of  confiscation,  incident  to  a  state 
of  war,  solely  for  the  benefit  of  one  of  the  contracting  parties. 

There  is  no  reason  why  a  contract  of  life  insurance  should  necessarily  be  termi- 
nated by  the  happMiing  of  iroi  between  the  States  of  whioh  the  parties  are  re- 
spectively subjects,  as  unlawful  and  inconsistent  with  the  state  of  war. 

Had  the  insured  died  at  any  time  before  April,  1862,  the  oontract  would  not  have 
been  regarded  as  dissolved,  but  as  merely  suspended  by  the  existence  of  war, 
and  a  recovery  could  have  been  had  at  the  close  of  the  war. 

Individual  citizens  are  not  identified  with  their  government  so  as  to  expose  them 

to  the  rule  of  law,  that  he  who  by  his  own  conduct  prevents  the  fulfillment  of 

'  a  oontract,  or  renders  its  performance  impossible,  shall  not  take  advantage  of 

a  non^performanoe  on  the  other  side,  or  excuse  the  non-performance  upon  his 

part 

An  individual,  by  his  covenant,  may  undertake  as  agaihst  his  own  acts  and  the 
acts  of  strangers,  but  not  against  the  acts  of  Qod  or  his  government,  or  of  the 
obligee. 

If  performance  is  made  absolutely  unlawful,  it  operates  to  repeal  the  covenant ;  if 
only  temporarily  unlawful,  it  saspends  the  operation,  and  that  which  will  avoid 
a  covenant  will  nullify  a  condition,  and  vice  vera<L 

The  effect  of  the  war,  without  any  &ult  on  the  part  of  the  plaintiff  was  to  render 
the  attempt  to  make  the  annual  payments  umawfol,  ana  she  was  relieved  from 
the  consequences  of  failing  to  pay  the  premiums  upon  the  days  they  became ' 
due,  and  no  injustice  is  do  .e  the  defendant  by  permitting  her  now  to  make 
the  payments  she  could  not  lawfully  make  between  1861  and  1865. 

An  incorporated  company,  although  organized  upon  the  mutual  principle,  is  in  no 
proper  or  legal  sense  a  partnership. 

The  plaintiff  has  a  right  to  maintain  an  action  at  this  time,  although  there  has 
been  no  loss,  and  therefore  no  cause  of  action  upon  the  policy. 

Appeal  from  a  judgmeut  of  the  General  Term  of  the  Superior 
Court  of  the  City  of  New  York,  affirming  an  order  of  the  Special 
Term  of  said  court,  sustaining  a  demurrer  to  plaintiff's  complaint. 

Plaintiff's  complaint  alleged  that  on  April  2nd,  1849,  defendant, 
who  was  doing  business  in  New  York  city,  entered  into  a  contract  to 
insure  the  life  of  plaintifiTs  husband,  who  resided  in  Savannah,  Geor- 
gia, in  consideration  of  an  annual  payment  to  be  paid  on  the  2nd  day 
of  April  in  each  year,  until  the  death  of  the  assured.  It  was  agreed 
in  the  policy,  between  plaintiff  and  defendant,  that  in  case  the  annu- 
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al  payments  shotdd  not  be  made  at  the  date  mentioned,  then  said  po- 
licy should  cease  and  determine,  and  all  previous  payments  should  be 
forfeited.  Until  the  year  1862  the  annual  payments  were  made. 
April  2nd,  1862,  plaintiff  on  account  of  the  civil  war  which  then  ex- 
isted between  the  States,  was  unable  to  pay  defendant  the  premium, 
she  being  a  resident  of  Georgia  and  defendant  being  in  New  York. 
She  was  ready  and  willing  to  make  the  payment^  and  offered  to  pay 
the  same  to  one  H.,  of  Savannah,  a  former  agent  of  the  defendant, 
who  refused  to  receive  it  Plaintiff  was  in  like  manner  prevented 
from  making  the  annual  payments  due  in  1863  and  1864,  although 
she  was  ready  and  willing  to  make  them.  When  communication  was 
established  between  Savannah  and  New  York,  plaintiff  tendered  pay- 
ment of  the  premiums  that  had  accrued  during  the  war,  but  defend- 
ant refused  to  receive  them,  and  declared  the  policy  forfeited  and  can- 
celed. Plaintiff  declares  herself  ready  and  willing  to  pay  any  and 
all  premiums  which  nmy  be  due,  and  prays  that  she  may  be  allowed 
to  do  so,  and  that  the  policy  may  be  declared  valid,  or  that  the  pre- 
miums paid  by  her  to  the  defendant,  and  the  interest  thereon  from  the 
time  of  payment,  be  returned  to  her,  and  also  all  dividends  from  the 
time  they  were  declared.  Defendant  demurred  on  the  ground  that 
the  court  had  no  jurisdiction  of  the  subject  matter  of  the  action,  and 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

J.  H.  DuESB,  for  AppeUanL 
H.  K  DAyis8,/or  BespondenL 

Aujss,  J. 

A  decision  of  this  appeal  has  been  delayed  at  the  request  of  par- 
ties to  other  actions  pending  in  this  court,  like  in  character  in  some 
respects  to  this,  that  before  the  questions  involved  should  be  decided 
their  appeals  might  be  heard 

The  importance  of  the  questions  at  issue  induced  the  court  to  listen 
to  the  request^  and  this  case  was  substantially  re-argued  with  Sands 
v&  The  New  York  Life  Insurance  Co.,  in  December  last  The  le- 
gal status  of  citizens  of  States  at  war,  and  the  relation  they  mutually 
occupy,  as  well  as  the  effect  of  a  st-ate  of  war  upon  contracts  and  ob- 
ligations of  the  subjects  of  litigant  States,  and  their  right  to  contract 
or  hold  intercourse  with  each  other,  have  recently  been  so  frequently 
the  subject  of  judicial  discussion  and  decision  in  the  State  and  Fed- 
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end  courts,  that  the  leading  principles  by  which  the  intercourse  and 
dealing  between  enemies — ^that  is,  between  the  inhabitants  of  States 
and  nations  at  war,  are  prohibited,  or  restricted  and  regulated,  and 
the  effect  of  war  upon  their  mntoal  contracts  and  obligations  are 
quite  familiar*  They  have  been  so  often  repeated  in  different  forms, 
although  in  substance  and  effect  the  same,  that  a  review  of  them  or  a 
reference  at  much  length  to  them  would  be  out  of  place. 

The  general  principles  and  doctrines  as  found  in  the  treaties  of  na- 
tions upon  public  law,  and  deducible  from  the  judgments  of  courts, 
are  firmly  established,  and  cannot  be  ignored  or  essentially  modified 
by  courts  at  this  day.  All  that  courts  have  to  do  is  to  apply  the  prin- 
ciples thus  recognized  and  settled  to  cases  as  they  are.  It  is  said  in 
general  terms  that  in  a  state  of  war  *'  the  individuals  who  compose 
the  belligerent  States  exist,  as  to  each  other,  in  a  state  of  utter  occlu- 
sion," and  all  intercourse  between  them  is  forbidden.  Per  Johnson, 
J.,  The  Bapid,  8  Cranch,  155.  This  proposition  has  been  repeated 
with  approval  in  several  later  cases.  Judge  Nelson  in  the  Prize 
Cases,  2  Black,  635,  687,  adopting  the  language  of  approved  writers 
on  international  law,  sa^s  that  one  of  the  legal  consequences  result- 
ing from  a  state  of  war  is  that  "  the  people  of  the  two  countries  be- 
come immediately  the  enemies  of  each  other  ;  all  intercourse,  com- 
mercial or  otherwise,  between  them,  unlawful ;  and  all  contracts  ex- 
isting at  the  commencement  of  the  war,  suspended,  and  all  made  dur- 
ing its  existence,  utterly  void.  The  insurance  of  enemy's  property, 
the  drawing  of  bills  of  exchange  or  purchase  on  the  enem's  country, 
fhe  remission  of  bills  or  money  to  it,  are  illegal  and  void  ;  all  existing 
partnerships  between  citizens  or  subjects  of  the  two  countries  are  dis- 
solved, and  in  fine,  interdiction  of  trade  and  intercourse,  direct  or  in- 
direct, is  absolute  and  complete  by  the  mere  force  and  effect  of  the 
war  itsell  See  also  Jeoker  vs.  Montgomery,  18  How.,  110  ;  Hanger 
v&  Abbott,  6  Wallace,  532 ;  The  Ouachita,  ib.,  521 ;  Griswold  vs. 
Waddington,  16  Johna  B.,  438.  These  propositions,  general  and  far 
reaching  as  they  are,  were  however  made  in  cases  relating  to  conmier- 
oial  intercourse,  and  involved  the  question  as  to  the  legality  and  effect 
of  commercial  dealings  and  transactions,  and  the  general  language 
used  in  legal  effect  extends  only  to  intercourse  a^d  dealings  of  that 
character,  although  all  other  intercourse  clearly  within  the  mischief 
intended  to  be  avoided  would  be  within  the  principle,  and  therefore 
within  the  rule  itself. 

I  do  not  understand  that  it  has  been  authoritatively  adjudged  that 
all  private  contracts  without  exception,  made  between  citizens  or 
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subjects  of  States  at  war,  are  neceeBKnty  roid,  althongb  the  language 
of  fbe  courts  has  been  sidBcieiitly  comprehensiye  to  include  the  pro- 
position in  its  largest  extent.  The  subject  is  elaborately  and  ably 
considered  in  Ker^aw  ys.  Kelsey,  lOO'Mass.,  561  ;  and  the  authori- 
ties, with  the  reason  and  extent  of  the  rule  under  consideration,  re- 
viewed and  discussed,  and  the  result  of  the  examination  was  that  the 
law  of  nations,  as  judicially  declared,  prohibits  all  intercourse  be- 
tween citizens  of  the  two  belligerents  which  is  inconsistent  with  the 
state  of  war  between  these  countries. 

This  was  regarded  as  including  every  act  of  voluntary  submission 
to  the  enemy,  or  receiving  his  protection  in  any  act  or  contract  which 
tends  to  increase  his  resources,  and  every  kind  of  trading  or  commer- 
cial dealing  or  intercourse,  direct  or  indirect.  The  act  of  Congress 
of  July  13, 1861,  12  U.  S.  Statutes  at  Large,  257,  and  the  proclama- 
tion of  the  President  pursuant  to  that  statute,  only  prohibited  com- 
mercial intercourse  between  the  citizens  of  the  States  declared  to  be 
in  insurrection  and  the  citizens  of  the  rest  of  the  State& 

For  all  the  purposes  of  this  action  it  may  be  assumed  that  the  rule, 
thus  restricted,  would  prohibit  the  making  of  a  contract  during  a 
state  of  war,  for  the  insurance  of  the  life  of  an  enemy. 

This  was  rather  assumed  by  the  counsel  for  both  parties  upon  the 
argument  It  would  certainly  forbid  the  transmission  of  money  for 
the  premium  from  one  of  the  States  at  war  to  the  other,  and  it  is  said 
that  the  life  of  .an  alien  enemy  cannot  be  insured  by  his  creditor,  al- 
though the  latter  be  a  subject  of  the  same  country  with  the  insurer. 
Bunyon's  Life  Assurance,  19.  The  authorities  cited  to  sustain  this 
proposition  were  all,  however,  cases  of  insurance  upon  merchandise. 
Harman  vs.  Kingston,  3  Camp.,  150  ;  Potts  vs.  Bell,  8  T.  R  548  ; 
Flindt  vs.  Waters,  15  East,  266. 

The  insurance  upon  the  lifb  of  the  husband  of  the  plaintiff  was  a  va- 
lid and  lawful  contract  at  the  time  it  was  macjle,  in  1849,  and  was  for  the 
term  of  his  natural  life,  in  consideration  of  a  sum  paid  at  the  date  of 
the  policy,  and  the  further  consideration  of  the  annual  payment  of  a 
like  sum  on  or  before  the  second  day  of  April  in  every  year.  This 
was  not  a  policy  from  year  to  year,  but  an  insurance  for  life,  subject 
to  be  defeated  by  the  non-performance  of  the  condition  prescribed, 
to  wit»  the  payment  of  the  annual  premium. 

It  is  expressly  declared  in  the  contract  of  insurance  that  if  the  an- 
nual payments  should  not  be  made,  "  that  said  policy  should  cease 
and  determine,"  and  "that  all  previous  payments  made  thereon 
should  be  forfeited  to  the  company.''    It  was  a  life  policy.    Hodsdon' 
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T8.  Guardian  Life  Ins.  Co.,  97  Mass.,  144  ;  Eeese  ts.  Mutual  Benefit 
L.  Ins.  Co.,  26  Barb.,  656  ;  N.  Y.  Life  Ins.  Co.  va  Clopton,  7  Bush. 
(Ky.)  R,  179. 

The  contract  was  not  as  to  all  its  stipulations,  and  as  to  both  par- 
ties, executory.  It  was  executed  by  the  plaintiff  by  the  payment  of 
the  annual  premiums  from  1849  to  and  including  1861,  while  it  was 
wholly  executory  on  the  part  of  the  defendant^  its  undertaking  being 
to  pay  the  amount  specified  upon  the  death  of  the  insured.  It  is  no 
answer  to  say  that  the  plaintiff  had  only  paid  for  the  risk  incurred 
from  year  to  year.  The  annual  premium  paid  during  the  first  years 
of  a  life  policy  is  in  excess  of  the  actual  risk,  and  this  excess  is  so 
much  paid  in  advance  for  the  greater  risk  during  the  later  years  in 
case  of  a  prolonged  life.  The  insurers  would  be  greatly  the  gainers 
by  avoiding  all  life  poUoies  on  young  lives  after  the  payment  of  the 
annual  premiums  for  ten  or  fifteen  years,  terminating  the  risk  before 
the  greater  hazard  of  loss — ^the  result  of  advanced  age — ^has  been  iiH 
curred.  The  contract  was  a  continuing  contract  in  the  sense  that  it 
was  to  be  performed  in  the  future,  but  it  was  not  a  contract  of  con- 
tinuance, in  its  performance.  The  act  to  be  performed  by  the  defend- 
ant was  a  single  act,  the  payment  of  a  specified  sum  upon  the  hap- 
pening of  a  certain  event,  and  in  this  respect  was  like  a  covenant  or 
promise  to  pay  a  sum  of  money  at  a  day  certain,  or  upon  any  condi- 
tion lawful  in  itsell  There  is  no  pretense  that  a  contract  of  the  lat- 
ter kind  would  be  dissolved  by  war.  The  contract  would  remain,  the 
remedy  would  be  suspended.  The  act  to  be  performed  by  the  plain- 
tiff was  a  single  act  to  be  performed  at  stated  periods,  and  was  not 
like  the  contract  of  partnership,  and  some  other  contracts  which  are 
continuous  in  their  performance. 

In  the  case  of  a  marine  insurance,  or  a  contract  of  affreightment, 
a  war  might  act  as  a  dissolution,  and  put  an  end  to  them.  The  first 
is  upon  enemy's  property,  and  an  insurance  is  in  support  of  their 
commerce,  and  entirely  inconsistent  with  the  allegiance  due  to  the 
government  of  the  underwriter.  As  to  such  a  contract,  the  authori- 
ties say  the  insurance  terminates  absolutely  and  at  once  by  the* very 
act  of  war,  and  the  parties  are  in  the  same  condition  as  if  no  contract 
was  made ;  the  one  loses  the  premium  and  the  other  his  security 
against  loss.  But  the  rule  wiU  hardly  apply  to  a  life  policy  when 
large  sums  have  been  paid  for  premiums. 

There  is  nothing  in  the  policy  of  the  law  or  the  interest  of  the  pub- 
lic calling  for  an  enforcement  ol  the  law  of  confiscation  incident  to  a 
state  of  war  after  the  war  has  ceased  and  the  people  of  the  two  belli- 
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gerent  nations  have  again  become  one,  solely  for  the  benefit  of  one  of 
two  contracting  parties,  by  the  forfeiture  of  the  rights  of  the  other. 
This  would  be  simply  a  confiscation  of  property  after  war  had  ceased, 
at  the  instance  and  for  the  benefit  of  individnala  By  the  payment  of 
the  annual  premium  in  April,  1861,  the  life  was  insured  until  April, 
1862  ;  the  engagement  of  the  defendant  was  then  lawful,  and  was  to 
the  effect  that^the  company  would  pay  the  plaintiff  five  thousand  dol'- 
lars  upon  the  death  of  her  husband  within  the  year.  A  promissory 
note  in  that  form,  made  upon  a  good  consideration,  would  be  obliga- 
tory, and  if  the  death  occurs  within  the  year,  althoqgh  after  war  had 
interyened,  the  right  of  action  would  be  suspended  during  the  war, 
but  reyiye  with  the  return  of  peace. 

There  is  no  reason  apparent  why  the  promise  to  pay  money  upon 
the  termination  of  a  specified  life  should  necessarily  be  terminated  by 
the  happening  of  war  between  the  States  of  which  the  parties  are  re- 
spectiyely  subjects,  as  unlawful  and  inconsistent  with  the  state  of  war, 
merely  because  it  is  called  an  insurance  upon  life.  The  policy  in  this 
instance  protects  the  insurers  and  makes  void  the  policy  if  the  insured 
enter  any  military  or  naval  service,  or  dies  in  the  known'  violation  of 
the  laws  of  the  United  States,  so  that  the  risk  was  not  increased  by 
the  state  of  war,  nor  the  ability  of  the  enemy  to  fill  up  the  ranks  of 
its  army  and  navy  affected  by  the  insurance  upon  the  life  of  its  citi- 
zen&  Those  insured  would  rather  be  deterred  from  taking  up  arms 
against  the  United  States,  lest  their  policies  should  be  avoided.  Had 
the  insured  died  at  any  time  before  April,  1862, 1  think  there  can  be 
no  doubt  that  the  contract  would  have  been  regarded  as  one  of  those 
which,  lawful  when  made  and  executed  by  the  one  party,  are  not  dis- 
solved, but  merely  suspended  by  the  existence  of  war,  and  that  a  re- 
covery could  have  been  had  at  the  dose  of  the  war. 

The  contracts  between  the  individuals  of  belligerent  States  are  ne- 
cessarily suspended  during  the  war  of  these  States,  but  are  not  an- 
nulled. PhilL  Int  Law,  666 ;  Per  Nelson,  J.,  Prize  Cases,  supra. 
Mr.  Wheaton  says  commercial  partnerships  are  dissolved  by  the  mere 
force  and  act  of  war,  though  as  to  other  contracts,  it  only  suspends 
the  remedy.  Wheat  Int  Law,  8th  ed.,  403,  §  317.  This  is  upon  the 
principle  that  the  States,  and  not  the  individual,  wage  war.  The 
question  then  remains  whether  the  non-payment  of  the  annual  pre- 
miums during  the  years  1862, 1863,  and  1864  involved  a  forfeiture 
of  the  policy  and  of  aU  payments  before  then  made.  That  such 
would  be  the  effect  of  the  non-performance  of  the  condition,  unless 
waived  or  legally  excused,  is  not  disputed,  and  unless  the  performance 
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was  waived  bj  the  defendant,  or  is  legally  excused  by  the  existence  of 
the  war,  the  plaintiff  must  fail  in  her  action  and  submit  to  the  loss 
resulting  from  the  forfeiture.  It  must  be  borne  in  mind  that  the  war 
was  the  act  of  the  States,  and  that  individual  citizens  are  not  identi- 
fied with  their  government  so  as  to  expose  them  to  the  rule  of  law, 
that  he  who  by  his  own  conduct  prevents  the  fulfillment  of  a  contract, 
or  renders  ifcs  performance  impossible,  shall  not  take  advantage  of  a 
non-performance  on  the  other  side,  or  excuse  the  non-performance 
upon  his  part  Odlin  vs.  Ins.  Co.  of  Pennsylvania,  2  Wash.  C.  C.  R, 
312  ;  Francis  vs.  The  Ocean  Ins.  Co.,  6  Cow.,  404,  S.  C.  in  Error,  2 
W.  R,  64.  The  condition  of  affairs  which  made  the  payment  of  the 
premiums  by  the  plaintiff  during  the  years  named  unlawful,  and 
therefore  impossible,  was  not  created  by  the  act  or  default  of  the 
plaintiff  but  resulted  from  the  acts  of  the  governments  of  which  the 
respective  parties  were  subjects.  There  is  a  manifest  distinction  be- 
tween mere  impediments  and  difficulties  in  the  way  of  the  perform- 
ance of  a  condition,  and  an  impossibility  created  by  law,  or  the  act  of 
the  government.  '  This  is  clearly  recognized  in  Wood  vs.  Edwards,  19 
J.  R,  205  ;  People  vs.  Bartlett,  3  Hill,  570.  An  individual  by  his  co- 
venant may  undertake,  as  against  his  own  acts  and  the  acts  of  stran- 
gers, but  not  against  the  acts  of  God  or  his  government,  or  of  the  ob- 
ligee. See  Per  Nelson,  Ch.  J.,  People  v&  Bartlett,  supra.  In  Wolfe 
v&  Homer,  20  N.  Y.,  197,  the  performance  of  the  undertaking  became 
impossible  by  the  act  of  God  in  the  death  of  the  party,  and  perform- 
ance was  held  excused  upon  the  ground  that  the  parties  must  be 
deemed  to  have  made  this  an  exception  by  implication.  So,  too,  a 
party  is  excused  from  the  performance  of  his  covenant  when  the  per- 
formance is  made  unlawful  by  act  of  Parliament  If  made  absolute- 
ly unlawful  it  operates  to  repeal  the  covenant;  if  only  temporarily  un- 
lawful, it  suspends  the  operation.  Brewster  vs.  Kitchin,  1  Ld.  Eay- 
mond,  317  ;  Lord  Alvanley,  Oh.  J.,  in  Touteng  vs.  Hubbard,  3  B. 
and  P.,  291,  says  :  "  But  when  the  policy  of  the  State  intervenes  and 
prevents  the  performance  of  the  contract,  the  party  will  be  excused." 
That  which  will  avoid  a  covenant  will  nullify  a  condition,  and  vice 
versa.  Piatt  on  Gov.,  569  ;  Doughty  vs.  Neal,  1  Saund.  R,  214,  N. 
(2.)  The  policy  of  the  law  is  to  mitigate  the  severity  of  wars,  and 
relieve  citizens,  so  far  as  consistent  with  the  interest  of  the  govern- 
ment, from  the  hardships  incident  to  it,  and  aforiioriy  the  stringent 
and  severe  rule  invoked  by  the  defendant,  should  not  be  applied  in  a 
doubtful  case  so  as  to  produce  extreme  hardship^  when,  by  adopting 
a  milder  and  more  equitable  mle,  each  of  the  contracting  parties  will 
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secure  equal  and  exact  justice,  and  all  their  legal  and  equitable  rights. 
The  operation  of  the  statute  of  limitations  is  held  suspended  during 
the  war  by  reason  of  the  inability  to  enforce  the  claim,  and  this  is  in 
harmony  with  the  benign  tendency  of  the  age,  the  result  of  advanced 
civilization.  Hanger  vs.  Abbott,  6  Wal.,  632.  Judge  Clifford  says  : 
*'  Neither  laches  nor  fraud  can  be  imputed  in  such  a  case."  At  the 
time  of  making  the  contract  in  this  case,  the  plaintiff  had  the  legal 
right  and  ability  to  make  the  annual  payments,  but  the  effect  of  the 
war  wa%to  make  the  attempt  unlawful  without  any  fault  on  her  part 
The  operation  of  a  condition  as  express  and  absolute  as  in  this  case 
was  held  suspended  during  the  war  in  Semmes  vs.  Hartford  Ins.  Co., 
13  WaL,  158. "*"  The  condition  thelre,  as  here,  was  by  the  act  and 
agreement  of  the  party,  and  yet^  its  performance  being  impossible,  it 
was  held  to  be  inoperative,  and  i^e  time  for  bringing  the  action  ex- 
tended, notwithstanding  the  agreement  of  the  parties,  by  the  mere 
act  and  effect  of  the  war.  It  was  held  that  the  disability  to  sue  im- 
posed on  the  plaintiff  by  the  war,  relieved  him  from  the  consequences 
of  failing  to  bring  suit  within  the  time  specified  in  the  policy.  The 
same  principle  would  relieve  the  present  plaintiff  from  the  conse- 
quences of  failing  to  make  the  annual  payments  by  the  day.  She 
was  guilty  of  no  laches,  and  why  subject  her  to  a  forfeiture?  No  in- 
justice is  done  the  defendant  in  this  case  by  permitting  the  plaintiff 
to  make  now  the  payments  which  she  could  not  lawfully  make  be- 
tween 1861  and  1865. 

The  interest  will  compensate  for  the  non-payment  at  the  time,  and 
the  defendant  in  legal  coiftemplation  will  be  precisely  in  the  situation 
it  would  have  been  had  the  money  been  paid  on  the  law  day.  Man- 
hattan Life  Ins.  Co.  vs.  Warwick,  20  Grattan,  614  ;t  and  N.  T.  Life 
Ins.  Co.  vs.  Clopton,  7  Bush.  (Ky.)  Bep.,  179  ;  [Hamilton,  ex'r,  vs. 
The  Mut  Life  Ina  Co.  of  New  York,]  J  recently  decided,  in  the  Cir- 
cuit Court  of  the  United  States  in  the  Southern  District  of  New  York, 
are  precisely  in  point,  and,  if  followed,  decisive  of  this  case. 

The  reasonings  of  the  prevailing  opinions  in  these  cases  abundantly 
sustain  the  judgments.  The  case  comes  before  us  on  demurrer  to 
the  complaint,  and  if  there  are  any  equities  or  any  facts  or  circum- 
stances which  would  deprive  the  plaintiff  of  the  rights  to  which  the 
case  made  by  the  complaint  entitled  her,  the  defendant  may  set  them 
up  by  answer. 

It  was  also  claimed  that  the  defendant,  being  a  mutual  company^ 

•  1  nuk  Law  Jowc%  668.  II  Ins.  Urn  Joorl,  678. 

t  1  Ini.  lAw  Joocn,  U6. 
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of  which  all  holders  of  policies  were  members,  it  was  a  partnership 
which  was  dissolved  by  the  war.  Trading  and  commercial  partner- 
ships, and  perhaps  all  partnerships,  are  dissolved  by  war  between  the 
States  of  the  several  partnera  But  whatever  analogies  there  may  be 
between  mutual  companies  and  ordinary  partnerships,  and  the  rela- 
tion of  the  members  of  the  two  organizations,  an  incorporated  com- 
pany, although  organized  upon  the  mutual  principle,  is  in  no  proper 
or  legal  sense  a  partnership.  The  defendant  is  a  body  poUtic  and 
corporate,  capable  of  contracting,  and  of  suing  and  being  sued,  and 
the  relation  between  the  plaintiff  and  the  corporation  is  that  of  in- 
sured and  insurer,  and  the  rights  and  duties  of  the  contracting  par- 
ties are  to  be  governed  and  determined  by  the  terms  of  the  policy  by 
which  the  insurance  is  effected,  as  in  other  cases.  Other  and  inci- 
dental rights  are  secured  to  the  plaintiff,  as  a  member  of  the  compa- 
ny, and  one  of  the  corporators,  but  this  does  not  make  the  members 
partners  as  between  themselves,  or  affect  the  express  contract  of  the 
corporation.  If  it  was  a  partnership,  as  claimed,  and  dissolved  by 
the  war,  the  plaintiff  has  not  forfeited  her  share  in  the  assets  of  the 
copartnership,  but  is  entitled  to  an  accounting  as  of  the  day  of  the 
dissolution,  and  to  her  due  proportion  of  the  property  and  assets. 
This  would  lead  to  a*result  not  desired  by  the  defendant. 

The  defendant  also  objects  to  the  right  of  the  plaintiff  to  maintain  an 
action  at  this  time,  there  having  been  no  loss,  and  therefore  no  cause  of 
action  upon  the  policy.  The  fdlegations  of  the  complaint  are  that  the 
plaintiff  has  tendered  the  premiums  due,  and  that  the  defendant  re- 
fused them,  and  declared  the  said  policy  cancelled  and  forfeited.  This 
is  a  peculiar  case,  and  there  are  many  reasons,  unless  there  is  some 
rigid  rule  forbidding  the  court  to  entertain  jurisdiction,  why  it  should 
determine  the  matters  in  controversy  at  this  time.  1.  There  is  an  ac- 
tual controversy  existing,  and  the  only  parties  to  it  are  before  the 
court  There  is  not  the  reason  for  declining  jurisdiction  that  present- 
ed itself  in  some  of  the  cases  cited  by  the  defendant^  as  in  Ohrove  v& 
Bastard,  2  Phi,  (Eng.  Gha'y,  22,)  619,  that  all  the  parties  in  interest 
could  not  be  heard  and  their  rights  determined.  2.  Present  rights 
under  the  policy,  and  incident  to  it,  are  denied  the  plaintiff  Her  po- 
licy having  been  dedai'ed  forfeited  and  cancelled,  she  is  excluded  from 
the  privileges  and  denied  the  rights  which  belong  to  her  as  a  member 
of  the  company.  She  is  entitled,  unless  the  claim  of  the  defendant  is 
weU  grounded,  at  once  and  at  all  times,  to  the  privileges  of  other  po- 
licy-holders, and  to  be  recognized  as  such.  3.  The  plaintiff  is  enti- 
tled, if  the  right  to  pay  the  premiums  and  co9tinue  the  policy  still  ex- 
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ists,  to  pay  the  arrearages  and  stop  the  accniing  of  interest,  and  to 
make  the  future  payments  as  they  accrue  and  become  due»  without  in- 
terest)  and  relieve  herself  as  well  of  the  risk  and  burden  of  retaining 
the  money  which  of  right  belongs  to  the  defendant  4  The  contract 
of  insurance,  whe^e  the  policy  is  to  be  kept  alive  by  periodical  pay- 
ments, is  peculiar,  and  the  duty  to  pay  and  the  obligation  to  receive 
are  mutual  It  is  somewhat  diffei;pnt  from  a  simple  obligation  to  pay 
money,  a  tender  to  perform  which  would  bar  an  action  upon  it  So, 
too,  a  receipt  or  acknowledgment  of  the  payment  is  customarily  giv- 
en, and  is  as  essential  as  evidence  of  the  continuance  of  the  contract 
as  is  the  original  policy.  The  policy-holder  is  entitled  to  some  evi- 
dence of  the  performance  of  the  condition  on  his  part»  i^  as  is  be- 
lieved, the  universal  usage  is  for  the  insurers  to  certify  in  some  way 
the  fact  that  the  annual  premiums  are  paid.  5.  It  is  fit  and  proper 
that  both  parties  to  the  contract  should  know  their  rights.  Especial- 
ly  is  it  important  to  the  plaintiff  and  the  insured,  that  if  this  policy 
is  avoided  they  may  seek  insurance  else^ere,  and  if  valid,  that  they 
may  perform  the  conditions  of  the  policy.  In  ordinary  cases  courts 
will  not,  in  advance  of  any  present  duty,  obligation  or  default^  declare 
the  rights  and  obligations  of  suitors  ;  they  will  do  it  where  pecuHar 
circumstances  render  it  necessary  to  the  preservation  of  right  It 
was  done  in  Baylies  vs.  Payson,  5  Allen,  473. 
.  Courts  of  equity  depart  from  the  ordinary  rules  by  which  their  ju- 
risdiction is  hedged  in,  in  order  to  do  equity  between  suitors,  and 
whether  a  proper  case  is  made  for  the  exercise  of  the  equitable  pow- 
ers of  the  courts  necessarily  depends  upon  the  circumstances.  See 
Ball  vs.  Ooggs,  Brown's  ParL  R,  296  ;  Buxton  va  Lister,  3  Atk.,  383; 
2  Story  on  Eq.  Jur.,  §  826. 

Had  the  parties  made  a  case  containing  precisely  the  facts  alleged 
in  the  complaint  for  submission  under  §  372  of  tiie  code,  the  court 
would  not  have  hesitated  to  entertain  jurisdiction  and  pass  upon  the 
merits' of  the  controversy. 

The  court  has  jurisdiction,  and  the  judgment  must  be  reversed  and 
judgment  given  &>r  the  plain  tiff,  with  leave  to  defendant  to  answer. 
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SUPREME   COURT   OF   ILLINOIS. 

SEPTEMBEB  TEBM,    1872. 


Appeal  from  Gook  County  Circuit  Court. 


THE   HOME   INa    CO.,   of  New   Yobk,  AppeUant, 

JOHN   HECK,  Appdlee* 

The  plamtiff  msoxed  a  qnftnti^  of  oord-wood,  which  was  piled  upon  the  line  of  a 
zailzoad.  The  policy  proYided  that  the  oompa^  migm  cancel  the  poUcy  on 
notice  and  retom  of  the  nneamed  preminm.  llie  asent  of  the  plaintifi;  whUe 
fires  were  bnming  in  the  BOXToanding  clearings  and  lorestB,  notified  the  insured 
of  the  cancellation  of  the  poUoy. 

The  court  below  revised  to  transfer  the  canse  to  the  United  States  Ck)iirt,  on  the 
aflidaidt  of  the  defendant.  Held,  that  as  the  petition  and  affidavit  are  not  made 
a  part  of  the  record  by  biU  of  exceptions,  thJa.  court  most  regard  them. 

The  company  had  a  right  to  cancel  the  policy,  on  giving  notice  and  retoming  the 
nneamed  preminm,  although  the  wood  was  in  greater  danger  of  fire  at  the 
time  than  when  it  was  insured.  The  insurer  cannot  however  cancel  the  policy 
when  the  fire  is  approaching  the  property  insured,  or  in  the  &ce  of  a  threat- 
ened and  approachmg  danger. 

It  was  error  to  instruct  tiie  jur^  that  if  the  agent  of  the  company  notified  the 
plaintiff  before  the  loss,  of  its  intention  to  terminate  and  cancel  the  policy,  the 
plaintiff  could  not  recover.  It  was  error  to  instruct  the  jury  tiiat  if  the  agent 
believed  thai  the  wood  was  not  being  protected  against  the  fires  with  that  de- 
gree of  care  which  a  man  of  ordinary  prudence  and  caution  would  use,  and 
tiiat  in  consequence  of  such  want  of  care  there  was  danger  that  the  wood 
would  be  destroyed,  he  would  be  justified  in  cancelling  the  policy. 

The  insured  had  a  contract  with  a  railroad  company,  by  which  he  was  to  deliver 
and  pile  wood  on  the  line  of  the  railroad,  for  which  the  company  was  to  pay 
a  stipulated  price.  The  company  had  no  control  over  the  wood,  but  as  it  waa 
needed,  the  agent  of  the  company,  without  saying  anything  to  the  insured,  took 
as  much  as  he  wished  irom  the  piles,  measured  it,  sent  a  voucher  for  it  to  the 
general  office,  audit  was  paid  for  in  from  twenty  to  sixty  days. 

Held,  that  the  wood  was  the  property  of  the  insured.  Judgment  for  the  plaiutiff 
affirmed. 

' '  I'  ' '  '         '  '  ■* 

*  Dediion  nndered  Febnmy  Ttb,  1878. 
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This  was  an  action  of  assumpsit  in  the  Cook  Circuit  Court  on  a 
policy  of  insurance  written  by  the  Home  Insurance  Company,  of 
New  York,  on  the  third  day  of  October,  1871,  on  a  quantity  of  cord- 
wood,  cut,  corded  and  piled  by  the  plainti£f  on  the  line  of  the  Pitts- 
burgh, Cincinnati  and  St  Louis  Railroad,  in  the  State  of  Indiana. 
The  defense  was  that  the  insurance  company  had  notified  the  assured 
of  a  cancellation  of  the  policy  as  authorized  by  the  terms  of  the  po- 
licy. 

The  cause  was  tried  by  a  jury  and  resulted  in  a  Terdict  for  the 
plaintiff  A  motion  for  a  new  trial  having  been  oyerruled,  there  was 
judgment  on  the  verdict.  To  reverse  this  judgment,  the  defendant 
appeals.  The  first  point  made  by  appellant  is  the  refusal  of  the  court 
to  transfer  the  cause  on  the  affidavit  of  the  defendant  to  the  United 
States  Court  in  pursuance  of  the  act  of  Congress  of  March  2nd, 
1867.  The  petition  and  affidavit  is  not  made  a  part  of  the  record  by 
bill  of  exceptions  ;  consequently  this  court  cannot  regard  them.  Ap- 
pellant raises  several  questions  upon  the  rulings  of  the  court  upon 
the  instructions ;  and  first,  appellant  complains  that  the  plaintiffs 
first  instruction  was  erroneous,  and  should  not  have  been  given.  That 
instruction  was  as  follows  : 

**  Whether  defendant  had  the  right  to  cancel  the  policy  in  suit,  de- 
pends upon  the  condition,  with  reference  to  danger  of  fire,  in 
which  the  wood  was  at  the  time  defendant's  agent,  Bussell,  notified 
the  witness.  Lane,  that  he  would  cancel  said  pohcy.  If  at  that  time 
the  wood  was  in  greater  danger  of  fire  than  it  was  on  the  third  day 
of  October,  1871,  when  the  contract  was  made,  then  defendant  had 
not  the  right  to  rescind  the  contract  and  cancel  the  policy  ;  but  if  it 
was  in  no  greater  danger  of  fire  on  Saturday  than  it  was  when  the 
contract  was  made,  then  the  defendant  had  the  right  to  rescind. 
Whether  it  was  or  was  not  in  gi-eater  danger  at  that  time,  is  a  ques- 
tion for  the  jury  to  determine.  Although  you  should  find  that  at  the 
time  defendant's  agent,  Bussell,  notified  the  witness,  Lane,  that  he 
would  cancel  the  policy,  the  wood  was  not  then  in  greater  danger  from 
fire,  still  the  defendant  is  not  entitled  to  treat  the  policy  as  cancelled, 
unless  the  premium  to  be  returned  to  plaintiff  was  actually  tendered, 
that  is,  shown  to  plaintiff  or  an  agent  authorized  to  receive  it  for  him, 
unless  the  actual  tender  or  showing  of  the  money  was  distinctly 
waived  by  the  plaintiff  or  such  agent  And  upon  the  question  of  ten- 
der, the  burden  is  upon  the  defendant  to  establish  that  fact  by  evi- 
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dence  preponderatmg  in  its  favor,  and  if  the  evidence  is  equally  bal- 
anced upon  that  point,  you  must  find  that  the  policy  was  not  can- 
celled." It  is  of  the  first  two  clauses  of  this  instruction  appellants 
complain.  They  contend  that  the  right  to  cancel  the  policy  did  not 
depend  upon  the  condition  in  which  the  wood  was  at  the  time  of  the 
notice  of  cancellation. 

Taking  the  two  clauses  together  as  the  instruction,  it  asserts  this 
principle  of  laW :  If  the  wood  insured  was  in  greater  danger  by  fire 
when  the  offer  to  refund  the  premium  was  made  than  it  was  when  the 
policy  was  issued,  the  company  could  not  rescind.  We  think  this  is 
laying  down  the  law  too  brpadly,  for,  by  the  terms  of  the  policy,  the 
insurer  had  a  right  to  rescind  on  notice  and  a  reitum  of  the  unearned 
premium.  It  cannot  be  claimed,  however,  that  an  insurer  against 
fire  can,  when  the  fire  is  approaching  the  property  insured,  cancel  the 
policy.  This  would  be  acting  in  bad  faith,  and  would  not  be  justified 
by  the  law  of  the  contract  Insurance  is  a  contract  of  indemnity,  the 
basis  of  which  is,  or  ought  to  be,  good  faith  on  both  sides.  Of  what 
avail  would  it  be  to  take  a  policy  against  fire  to  permit  its  cancella- 
tion when  the  fire  is  approaching  ? 

Appellants  also  complain  that  the  court  refased  to  give  the  first,  se- 
cond and  fourth  instructions  asked  by  them.    The  first  is  as  follows  : 

"  The  jury  are  instructed  that  by  the  terms  of  the  policy  of  insur- 
ance, the  defendant  had,  at  any  time  before  the  loss  or  danger  of  the 
property  insured,  the  right  to  terminate  its  hability  by  giving  notice 
thereof  to  the  plaintiff  and  by  the  re-payment  of  the  premium.  If, 
therefore,  the  jury  believe  from  the  evidence  in  the  case  that  during 
the  life  of  the  poHcy,  and  before  the  loss  had  occurred,  the  defendant 
through  its  agent  in  good  faith  notified  the  plaintiff  or  its  agent  of  its 
intention  to  terminate  and  cancel  the  policy,  and  returned,  or  offered 
to  return  the  premium,  then  the  verdict  must  be  for  the  defendant." 

The  objection  to  this  instruction  is  obvious.  It  makes  the  right  of 
cancellation  depend  upon  an  intention  entertained  by  the  agent  in 
good  faith  to  cancel  the  policy.  It  leaves  out  of  view  threatening  and 
immediate  danger  which  may  environ  the  insured  property.  As  ap- 
pellants' counsel  remarks  in  another  part  of  his  brief  :  '*  No  court 
would  permit  an  insurance  company  to  declare  a  policy  upon  a  cer- 
tain building  cancelled  when  the  adjoining  building  was  in  fiames." 
The  jury  are  required  by  this  instruction — ^the  second  clause  of  it — to 
consider,  not  the  circumstances  surrounding  the  property  insured, 
but  only  the  good  faith  with  which  the  agent  may  have  given  the  no- 
tice of  cancellation.    The  next  instruction  refased  is  as  follows  : 
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**  The  jury  are  infltracted  that  if  they  believe  from  the  evidence  in 
the  case  that  the  wood  in  question  was  destroyed  by  fire  coming  from 
an  entirely  different  direction,  or  from  a  different  source  from  that 
from  which  danger  was  apprehended  at  the  time  notice  was  given  of 
the  termination  of  the  policy,  then  the  defendant  had  the  right  to  ter- 
minate the  policy  by  giving  notice  thereof  to  the  plaintiff  or  his 
agent,  and  by  refunding  or  offering  to  refund  the  premium  paid." 
This  instruction  is  coupled  in  the  argument  of  appellants'  counsel 
with  the  following  : 

"  The  law  will  not  presume,  and  the  jury,  in  the  absence  of  any  ev- 
idence in  the  case,  will  not  be  justified  in  presuming  that  an  attempt 
to  cancel  the  policy  in  question,  and  an  offer  to  rescind  the  premium 
paid  thereon  was  made  in  bad  faith.  If  the  jury  believe  from  the  ev- 
idence in  this  case  that  Mr.  Russell,  acting  as  the  agent  of  the  defend- 
ant on  fche  5th  day  of  October,  1871,  upon  examining  the  wood  de- 
scribed in  the  policy,  and  the  manner  in  which  it  was  being  cared  for, 
honestly  came  to  the  conclusion  that  it  was  not  being  protected 
against  the  fires  then  burning  in  the  surrounding  clearing  and  forests, 
with  that  degree  of  care  which  a  man  of  ordinary  prudence  and  cau- 
tion would  exhibit  in  the  protection  of  his  own  property  under  simi- 
lar circumstances,  and  that  in  consequence  of  such  want  of  ordinary 
prudence  and  caution  there  was  danger  that  said  wood  would  be  'de- 
stroyed by  said  fires,  then  the  jury  are  instructed  that  he  would  be 
justified  for  that  reason  in  terminating  the  policy  by  giving  notice  of 
the  fact  to  the  plaintiff  or  his  agent,  and  returning  or  offering  to  re- 
turn the  premium."  In  regard  to  the  first  of  these  instructions,  if 
there  was  an  impending  fire  from  a  quarter  different  from  the  one 
which  first  caused  apprehension,  the  insurer  would  have  no  right  to 
cancel  the  policy.  It  would  be  an  act  done  in  ihe  face  of  a 
threatened  and  approaching  danger,  and  which  the  insurers  were  not 
competent  to  do.  Such  a  right  would  render  policies  of  insurance 
valueless.  The  other  instruction  takes  away  from  the  jury  all  consid- 
eration of  the  facts  existing  at  the  time  the  fire  was  raging,  and  places 
the  right  to  cancel  the  policy  solely  upon  the  honest  belief  of  BusseU 
that  the  wood  was  not  properly  cared  for.  It  was  well  calculated  to 
mislead  the  jury  and  to  fix  their  attention  upon  the  single  fact  of  the 
honest  purpose  of  BusselL  We  think  the  court  properly  refused 
these  instructions. 

Another  point  of  importance  is  made  by  appellants,  and  that  is  as 
to  the  ownership  of  the  property.    Appellants  contend  it  was  the 
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property  of  the  railroad  company.  If  so,  appellee  has  no  right  to  re- 
cover of  appellants.    What  are  the  facts  ? 

The  wood  was  cat  bj  appellee  on  his  own  land,  hauled  to  the  line 
of  the  Pittsburgh,  Cincinnati  and  St  Louis  Bailroad,  corded  and 
piled  at  Kokomo,  a  station  on  that  road,  and  he  testifies  it  was  his 
wood  when  insured.  WUliam  Jones  testified  that  appellee  employed 
him  to  watch  the  wood  the  day  it  was  insured — ^watched  it  until  it 
was  burned  D.  D.  Budolph,  the  fuel  agent  of  this  railroad,  testifies 
he  knows  when  Seek  had  a  lot  of  wood  ;  knows  when  it  was  burned; 
took  account  of  and  measured  the  place  where  the  wood  had  been  to 
ascertain  how  much  had  been  burned  ;  measured  wood  for  Heck  on 
the  same  ground  three  or- four  times  before  this  wood  was  gotten  out 
by  Heck  for  the  use  of  the  railroad  company  ;  took  out  wood  each 
month  ;  there  was  other  wood  besides  Heck's  there,  some  of  which 
was  destroyed ;  the  railroad  company  had  1,200  cords  destroyed  ; 
verbal  contract  made  with  Heck  in  1868  ;  Heck  wasto  deliver  wood 
on  the  line  of  the  railroad  between  Kokomo  and  Gkdveston  ;  that 
was  part  of  the  contract^  and  witness  was  to  pay  so  much  for  it ; 
measured  it  when  it  was  taken  out ;  was  to  measure  it  and  send  vou- 
cher to  the  company ;  the  wood  when  delivered  was  not  under  the 
control  of  the  company  ;  we  could  take  it  when  we  chose  without  say- 
ing a  word  to  Heck  ;  we  did  not  exercise  any  control  over  it  until  we 
received  it ;  tlye  wood  that  was  burned  had  been  there  a  year  ;  they 
were  hauling  aJl  the  time  and  we  taking  it  away  from  any  pile  that 
suited  us  ;  it  was  not  delivered  until  we  received  it ;  we  received  it 
when  measured  and  marked  ;  had  never  measured  this  wood ';  mea- 
sured it  after  it  was  burnt,  by  order  of  the  superintendent ;  we  had 
the  right  to  take  any  of  the  wood  when  pUed,  or  all,  if  we  wanted  it; 
as  soon  as  it  was  marked  and  pUed  we  could  take  it  and  haul  it  off 
whenever  we  pleased  ;  we  had  been  taking  and  using  the  wood  as  we 
wanted  it  ever  since  Heck  commenced  delivering,  in  1868  ;  had  a  ha- 
bit of  putting  on  the  wood  the  names  of  the  men  who  delivered  it, 
when  we  wanted  it ;  when  witness  measured  wood  he  made  a  voucher 
and  sent  it  to  the  general  office,  and  it  was  paid  in  twenty  to  sixfy 
days'  time  ;  the  delivery  was  made  by  Heck  to  the  railroad  company 
when  wood  was  measured ;  we  never  paid  for  the  wood  that  was 
burned. 

We  think  this  testimony  most  conclusively  settles  the  question  of 
ownership,  and  the  trouble  has  arisen  from  a  misuse  of  the  word ''  de- 
livered." It  is  very  evident  the  wood  was  the  property  of  appellee 
when  cut  and  hauled  and  piled  at  Kokomo.    As  a  mass  it  was  his.  It 
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was  deposited,  not  deliyered,  on  the  line  of  the  railroad  for  the  oon- 
Tenience  of  the  road — ^not  delivered  to  them  as  their  property,  for 
there  was  no  one  present  to  accept  it  It  was  delivered  only  in  sach 
quantities  as  the  road  wanted,  and  the  quantity  was  measured  to  them 
from  any  pile  the  company  or  their  agent  might  select  Will  it  be 
pretended  that  the  railroad  company  could  maintain  trover  for  any 
one  of  these  piles  of  wood,  it  not  having  been  measured  to  them  and 
received  by  them  ?  No  one  will  so  insist  As  unmeaspred  piles — as 
they  were — they  were  the  property  of  appellea  "When  a  pile  was 
broken  in  upon,  and  a  quantity  taken  from  it  and  measured  to  the 
company,  that  specific  quantity  belonged  tcT  the  railroad  company,  and 
nothing  more.  Suppose  after  Heck  had  piled  the  wood  the  company 
did  not  choose  to  provide  their  fuel  from  any  one  of  his  piles  ?  TVhat 
then  ?  Whose  wood  would  it  be  under  the  contract  testified  by  Ru- 
dolph, their  fuel  agent  ?  Certainly  not  that  of  the  company.  Were  the 
company  under  an  engagement  to  take  all  the  wood  Heck  deposited 
there,  and  they  declined  doing  so.  Heck's  remedy  would  be  on  the 
contract,  and  he  could  recover  damages  for  its  breach,  but  the  title  to 
the  wood  would  remain  in  Heck. 

There  is  not  in  our  judgment  a  particle  of  proof  to  establish  title  in 
these  piles  of  wood  covered  by  this  policy  in  the  railroad  company. 

In  this  connection  appellants  complain  that  instruction  eleven  asked 
by  them  was  not  given.    The  instruction  is  as  follows  : 

"  If  the  jury  believe  from  the  evidence  in  this  case  that  before  the 
issuance  of  the  policy  in  question  the  plaintiff  had  entered  into  an 
agreement  with  the  raUroad  company,  by  which  he  had  agreed  to  sell 
to  them  a  quantity  of  wood  at  a  certain  fixed  price  per  cord,  to  be 
piled  and  delivered  on  the  line  of  said  railroad,  between  Kokomo  and 
Galveston;  that  in  pursuance  of  such  agreement  the  wood  in  question 
was  piled  and  corded  on  the  line  of  said  road,  and  delivered  to  said 
railroad  company  ;  that  the  said  railroad  company,  by  the  terms  of 
such  agreement,  had  the  right  to  take  such  wood  at  such  times  and  in 
such  quantities  as  it  saw  fit,  and  agreed  to  measure  the  same  when 
taken,  and  within  a  certain  stipulated  time  thereafter  pay  for  the  same, 
then  the  jury  are  instructed  that  the  title  to  all  said  wood  thus  piled 
up  and  delivered  on  the  line  of  said  railroad,  passed  to  said  railroad 
company  ;  that  said  company  is  liable  to  the  plaintiff  therefor,  and 
the  verdict  in  this  case  must  be  for  the  defendant" 

This  instruction  might  have  been  given  without  any  prejudice  to 
appellee's  case  had  the  court  modified  it  by  telling  the  jury  what  con- 
stituted a  delivery,  and  that  there  was  no  evidence  of  a  delivery  of  the 
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wood  in  cords  or  piles.  But  as  directing  the  attention  of  the  jury  to 
the  ownership  of  the  wood,  that  had  been  done  by  appellants'  fourth 
and  fifth  instructions — ^particulai'ly  the  fifth,  which  is  as  follows  : 

"  If  the  jury  believe  from  the  eyidenoe  in  the  case  that  before  the 
8th  day  of  October,  1871,  the  wood  in  question  had  been  actuaUy  sold 
by  the  plaintiff  to  the  railroad  company,  and  that  plaintiff  had  ceased 
to  have  any  interest  in  it,  then  the  verdict  must  be  for  the  defend- 
ant" 

To  decide  this  question  under  this  instruction,  the  jury  must  have 
taken  into  their  consideration  all  the  elements  contained  in  the  elev- 
enth instruction,  which  was  refused.  It  is  idle  to  pretend  there  was  a 
sale  and  delivery  of  these  different  piles  of  wood  to  the  railroad  com- 
pany. 

They  were  always  the  property  of  appellee.  Appellants  took  a  risk 
on  them  at  a  high  premium,  and  they  ought  to  be  held  to  a  strict  ac- 
countability. Every  exertion  was  made  by  appellee  to  save  his  prop- 
erty from  the  flames,  but  unavailingly.  Appellants  must  pay  its  in- 
sured value.  Although  appellee's  first  instruction  is  faulty,  being  too 
broad  in  its  scope,  yet  the  jury  could  not  be  misled  by  it,  and  the  me- 
rits being  so  clearly  with  appellee,  we  would  not  reverse  for  this 
error. 

Justice  has  been  done,  and  the  judgment  must  be  affirmed. 


UNITED  STATES   CIRCUIT   COURT. 


Western  District  of  Michigan. 


BENJAMIN   LUCE,    FlaiiUif, 

vs. 

THE  SPRINGFIELD  FIRE  AND  MARINE  INS.  CO.,  Defendant* , 

The  defendant  insured  the  plamidfiTs  assignor  against  loss  or  damage  by  fire,  to 
the  amount  of  $2,500.00,  on  his  oil  pointings,  consisting  of  landscapes  and 
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portnitB,  as  per  aohediile.  In  the  printed  portion  of  the  policy  was  the  follow- 
ing clause  :  "  Haid  loss  or  damage  to  be  estimated  aoooraing  to  the  trae  and 
cash  value  of  the  said  property,  at  the  time  the  same  may  happen."  The  sohe- 
dnle  enumerated  105  paintings,  and  opposite  the  name  of  eacn  was  placed  an 
amonnt»  as  $l,000i)0»  $3,000.00,  eta,  without  farther  words  or  explanation. 

After  the  loss,  the  general  agent  and  adjuster  of  one  of  three  other  companiee 
which  had  issued  policies  upon  the  same  property,  and  who  represented  him- 
self as  acting  for  all  the  companies  interested,  entered  into  an  agreement  with 
the  insured  that  the  oompames  would  pay  pro  rata,  and  that  he  should  accept 
$3,000.00,  in  full  satisfaction  of  the  four  policies.  The  eyidence  flhowed  that 
the  agent  was  not  authorized  to  bind  the  defendant. 

An  agreement  of  compromise  must  have  been  one  whioh  would  operate  as  a  satiB- 
fSoction  of  the  contract  of  insurance  before  such  agreement  can  be  offered  as  a 
defense  to  an  action  on  the  policies.  It  must  bind  both  parties  so  that  suit  may 
be  maintained  by  either  to  enforce  the  same. 

A  valued  policy  determines  beforehand  the  amount  for  whioh  the  insurer  is  liable 
in  case  of  loss,  and  the  amount  is  inserted  in  the  policy  as  a  fixed  sum  to  be 
paid  if  loss  occurs.  It  does  more  than  merely  vatue  the  property  insured  :  It 
values  the  loss. 

If  in  the  schedule,  before  the  sign  of  dollars,  in  each  instance  some  word  as 
"worth,"  ''valued  at," '*  value,"  or  ''agreed  value,"  had  been  inserted,  indi- 
cating that  the  figures  represented  agreed  values,  this  might  be  held  to  be  a 
valued  policy.  The  tendency  of  the  oases  is  to  hold  that  valuing  the  property 
values  tne  loss  and  is  in  the  right  direction. 

If  the  written  nart  of  a  policy  is  inconsistent  with  the  printed,  the  latter  must  give 
way  ;  but  the  rule  is  as  well  settled  that  the  different  classes  must  be  made  to 
harmonize  if  possible.  In  this  policy  Uiese  parts  are  not  inoonsistent.  This  is 
not  a  valued  policy.    Judgment  for  plaintiff. 

O.  E.  GoBBiTT  AND  L.  D.  NoBBi8,/or  Plaint^, 
Hughs,  O'Brien  &  Smiles,  far  D^endant. 

WlTHBY,  J. 

Luce  brings  this  action  as  the  assignee  of  a  policy  of  insurance  is- 
sued by  the  defendant  to  James  H.  Eoberts,  dated  Feb.  28th,  1871, 
insuring  Eoberts  "  against  loss  or  damage  by  fire,  to  the  amount  of 
twenty-five  hundred  dollars,  for  one  year,  on  his  oil  paintings,  con- 
sisting of  landscapes  and  portraits,  as  per  schedule — $7, 500.00  other 
insurance."  In  the  printed  portion  of  this  policy  is  this  clause : 
'^  Said  loss  or  damage  to  be  estimated  according  to  the  true  and  act- 
ual CGksh  value  of  the  said  property  at  the  time  the  same  may  hap- 
pen. 

The  schedule  referred  to  in  the  policy  was  made  up  and  furnished 
by  the  insured  to  defendants'  agent  some  two  or  three  days  after  the 
application  for  insurance,  and  subsequent  to  the  date  of  the  policy, 
enumerating  one  hundred  and  five  paintings ;  opposite  each  is  ex- 
tended in  figures  what  purports  to  be  Eoberts's  estimate  of  valua  I 
say  Eoberts's  estimate,  because  it  is  in  proof  that  the  figures  indicate 
his  valuation.    The  schedule  reads  : 
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''President  Taylor  and  Cabinet,  $1,000.00. 

"President  Harrison  and  Cabinet,  $1,000.00. 

"  One  fuU-length  portrait  of  Washington,  $1,000.00. 

**  General  Taylor  and  the  battle  of  Baena  Yista,  $3,000.00,"  eta, 
comprising  one  hundred  and  five  paintings,  the  aggregate  of  the  some 
extended  amounting  to  $45,900.00.    Three  questions  are  presented  : 

1.  Was  there  a  compromise  between  Eoberts,  plaintiff's  assignor, 
and  defendant  and  the  other  companies  that  issued  policies  insuring 
the  property  ? 

2.  Was  the  policy  issued  by  the  defendant  a  valued  policy  ? 
8.  What  is  the  measure  of  damages  ? 

Four  companies  issued  policies  oovering  the  property  in  question, 
three  of  them  insuring  $2,500.00  each,  and  one  $2,400.00,  maldng 
$9,900.00  insurance.  Defendant's  policy  was  for  $2,500.00,  the 
"Phcenix,"  of  Hartford,  $2,500.00,  the  "Home,"  of  New  York, 
$2,500.00  and  the  "  Queen,"  of  Liverpool  and  London,  $2,400.00.  Mr. 
Ireton,  the  general  agent  and  adjuster  of  the  "Phoenix,"  visited 
Grand  Bapids,  and  under  claim  that  he  represented,  for  purposes  of 
settlement,  all  the  companies,  obtained  an  understanding  with  the  in- 
sured that  the  companies  would  pay  pro  raia,  and  the  insured  would 
accept  three  thousand  dollars  in  full  satisfaction  of  the  four  policies. 
All  the  paintiDgs,  save  two,  having  been  destroyed  by  fire,  Boberts 
claimed  nine  thousand  nine  hundred  dollars  full  insurance.  Lreton 
daimed  the  paintings  were  worthless  as  works  of  art,  and  of  trifling 
value.  The  evidence  shows  that  Ireton  had  not  authoriiy  to  bind  aU 
the  companies,  consequently  his  promise  that  any  company  for  which 
he  was  not  authorized  to  act  would  give  Boberts  a  draft  for  its  pro- 
portion, was  not  binding  on  such  company.  From  which  it  follows 
that  as  to  all  the  pohcies,  there  was  no  binding  compromise. 

By  the  terms  of  the  arrangement,  Boberts  was  to  receive  drafts  from 
the  companies  as  soon  as  they  could  arrive  from  Detroit,  where  de- 
fendant and  the  "  Queen  "  were  represented  by  general  agent  and  ad- 
juster. The  two  drafts  from  Detroit  were  received  within  two  or 
three  days  by  the  local  agents  at  Grand  Bapids,  who  offered  them  to 
Boberts  if  he  would  receipt  and  surrender  the  policies  of  those  com- 
panies. A  few  days  after  this,  Boberts  transferred  to  plaintiff  Luce 
all  the  policies  remaining,  in  his  hands,  and  his  rights  in  the  surren- 
dered ''  Phoenix  "  policy.  No  draft  in  behalf  of  the  "  Home  "  com- 
pany was  received  by  the  local  agents,  nor  was  one  drawn  or  tendered 
to  Boberts  in  behalf  of  the  "  Home  "  until  the  trial  of  this  cause. 

Mr.  Lreton,  at  the  time  of  the  arrangement  of  compromise,  gave 


Digitized  by  CjOOQ IC 


446  JSeport  of  Deddom.  [June 

Boberfa  a  draft  for  $767.58,  <hi  the  **  Phooniz  "  Co.,  being  its  propor- 
tion of  the  $3,000.00  to  be  paid  in  compromise,  and  took  np  the  pol- 
icy of  that  company.  The  tender  by  defendant  and  the  **  Queen " 
was  conditioned  that  Eoberts  surrender  and  receipt  the  policies  It 
would  seem  that  such  incomplete  tender  by  two  companies,  and  no 
seasonable  tender  by  the  ''  Home,"  would  present  another  good  rea- 
son why  the  compromise  was  not  effected,  if  a  tender  and  readiness 
to  perform  were  necessary.  But  standing  as  a  mere  agreement  of 
compromise,  it  must  have  been  one  which  would  operate  as-  a  satisfac- 
tion of  the  contracts  of  insurance,  before  such  agreement  can  be  of- 
fered as  a  defense  to  an  action  on  the  policies.  A  compromise  agree- 
ment, like  accord  and  satisfaction,  in  order  to  take  away  the  right  of 
action  on  the  original  contract^  must  be  an  agreement  which  is  sub- 
stituted for  the  pre-existing  obligation.  It  must  bind  both  parties  so 
that  suit  may  be  maintained  by  either,  to  enforce  the  sam&  I  think 
neither  party  was  bound  by  the  compromise  arrangement^  except  so 
far  as  it  was  executed,  as  it  undoubtedly  was,  with  the  "  Phoenix  " 
company. 

The  question  of  valued  policy  is  not  so  free  from  difficulty.  This 
policy  runs  very  close  to  the  dividing  line  between  an  open  and  a  val- 
ued policy,  but  after  much  consideration,  it  is  my  opinion  that  this  is 
not  a  valued  policy.  Such  a  policy  determines  beforehand  the  amount 
for  which  the  insurer  is  liable  in  case  of  loss,  and  it  is  inserted  in  the 
policy  as  a  fixed  sum,  to  be  paid  if  loss  occurs.  It  does  more  than 
merely  value  the  property  insured,  it  values  the  2o88.  To  do  this  the 
policy  must  amount  to  a  contract^  either  to  pay,  in  case  of  loss»  a  sti- 
pulated sum  ;  or  that  the  property  shall  be  estimated  at  a  stipulated 
sum  in  case  of  los&  Such  seems,  fairly  stated,  to  be  the  rule  of  the 
books.  Flanders  on  F.  Ins.;  45  ;  PhiL  on  Ins.,  sees.  1178,  1180, 
1218  ;  Harris  vs.  The  Eagle  F.  Ins.  Co.,  5  J.  B.,  368  ;  Laurent  vs. 
Chatham  F.  Ins.  Co.,  1  Hall  R,  52,  53 ;  Wallace  et  aL  vs.  Ins.  Co.,  1 
Bennett  F.  Ins.,  412. 

An  agreement  between  the  insurer  and  insured  that  the  property 
shall  be  estimated  at  a  certain  sum,  would  make  a  valued  policy,  and 
the  question  is,  was  that  done  in  this  case  ?  It  has  been  held,  when 
the  policy  describes  the  property,  and  contains  a  clause  "  valued  at^" 
or  "  agreed  value,"  or  "  worth,"  followed  by  a  specific  sum^  that  such 
words  indicate  a  valued  policy,  because  amounting  to  an  agreement 
that  in  case  of  losa^  the  property  shall  be  estimated  of  the  value 
stated* 

If  the  policy,  after  desoribisg  the  property,  had  added  only  **  value 
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$10,000.00,"  or  other  sum,  this  might  probably,  by  analogy  with  de- 
cided cases,  be  held  a  valued  policy ;  and  yet,  it  would  then  seem  not 
to  be  within  the  idea  of  a  valued  pohcy  as  defined  in  the  books,  but 
to  value  the  property,  not  the  loss  ;  between  valuing  the  property  and 
valuing  the  loss,  the  books  have  attempted  to  make  distinction,  and 
yet  it  verges  upon  a  distinction  without  a  difference,  when  we  con- 
sider the  cases  cited  to  illustrate  and  support  the  rule  ;  and  yet,  in 
principle,  there  is  a  dear  distinction,  though  not  always  exemplified 
by  the  adjudicated  cases.  The  tendency  of  the  cases  is  to  hold  that 
valuing  the  property  values  the  loss»  and  is  in  the  right  direction. 

But  does  this  policy  indicate  such  an  agreement  between  thi^  par- 
ties ?  I  read  this  policy  as  if,  instead  of  the  words  "  as  per  sched- 
ule," it  ran  thus,  "  Do  insure  James  H.  Roberts  against  loss  or  dam- 
age by  fire,  to  the  amount  of  $2,500.00,  for  one  year,  on  his  oil 
paintings,  consisting  of  landscapes  and  portraits,  viz. : 

''President  Taylor  and  Cabinet,  $1,000.00;  President  Harrison 
and  Cabinet,  $1,000.00 ;  one  full-length  portrait  of  Washington, 
$1,000.00  ;  General  Taylor  and  the  battle  of  Buena  Vista,  $3,000.00," 
and  so  on,  with  the  entire  list  of  105  paintings. 

Now  unless  the  court  interpolates  into  this  contract  some  word  or 
words,  not  there,  before  the  sign  of  dollars,  in  each  instance,  indicat- 
ing that  the  figures  represent  agreed  values,  as  ''  worth,"  "  valued  at," 
"  value,"  or  "  agreed  value,"  it  is  not  clearly  seen  how  the  policy  can 
be  held,  according  to  adjudicated  cases,  or  upon  principle,  to  be  an 
agreement  that  in  case  of  loss,  such  amounts  shall  be  the  estimated 
value  of  the  paintings  named.  Especially  is  it  difficult  to  so  read  the 
contract,  when  further  on  in  the  printed  portion  of  the  policy  is  the 
express  stipulation  that  '•  the  loss  or  damage  is  to  be  estimated  ac- 
cording to  the  true  and  actual  cash  value  of  the  property  at  the  time 
the  same  may  happen." 

If  the  written  part  of  the  policy  is  inconsistent  with  the  printed 
portion,  the  latter  must  give  way  to  the  former  is  a  well-established 
rule  in  reference  to  policies  of  insurance,  but  I  am  unable  to  say  that 
there  is  any  inconsistency,  and  certainly  the  rule  is  as  well  settled 
that  the  different  classes  must  be  made  to  harmonize  if  possible. 
They  are  not  inconsistent,  but  in  harmony,  when  read  together. 
Without  further  discussion,  I  hold,  for  the  reasons  stated,  that  this  is 
not  a  valued  policy. 

The  only  question  remaining  is,  as  to  the  rule  of  damaga  The 
plaintiff's  only  testimony  on  this  subject  is  that  given  by  Boberts,  the 
insured,  who  says,  in  his  judgment  the  paintings  were  worth  f orty- 
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five  thousand  dollars.  Boberts  is  an  old  man,  and  has  for  thirty 
years  been  engaged  in  painting  ;  bat  when  his  testimony  is  weighed 
in  the  light  of  the  evidence  produced  by  the-  defendant,  no  one  can 
justly  conclude  otherwise  than  that  Boberts's  judgment  is  not  a  safe 
criterion  of  the  yalue  of  these  paintinga  The  basis  of  his  judgment 
was  not  stated,  and  I  have  little  doubt  no  just  basis  for  his  extrava- 
gant valuation  exists. 

On  the  part  of  the  defendant  there  were  four  persons  testified,  all 
of  whom  speak  from  knowledge  of  works  of  art^  including  paintings. 
One,  for  thirty  years  has  been  a  successful  portrait  painter  ;  two  have 
been  and  are  extensive  dealers  in  paintings  and  works  of  art,  import- 
ing from  Europe,  and  evincing  a  discriminating  judgment  of  art 
works.  They  all  testify  that  as  works  of  art  these  paintings  had  no 
value.  Their  judgment  was  based  upon,  and  they  testified  in  refer- 
ence to,  the  two  paintings  which  were  not  destroyed — ^portraits  of 
"  John  Wesley  "  and  "  Governor  Bonck,"  which  were  by  Roberts,  the 
insured,  declared  to  be  of  average  merit  with  the  paintings  destroyed, 
as  I  have  the  testimony,  though  it  is  claimed  he  qualified  this  state- 
ment as  to  "  Wesley."  But  take  **  Gov.  Bouck  "  as  a  standard.  The 
witnesses  say  these  two  paintings,  which  were  produced  in  court,  are 
worthless  as  works  of  art  Both  paintings  were  thus  characterized  ; 
that  of  "  Wesley  "  utterly  worthless,  and  that  of  "  Gov.  Bouck  "  as 
very  inferior ;  it  has  "  hardness  of  color  or  surface  texture,  wanting 
in  drawing,  wholly  defective  in  composition,  coloring,  and  everything. 
They  do  not  come  under  the  head  of  art" 

It  is  said  by  these  witnesses,  that  landscape  paintings  of  like  inferi- 
or quality  would  be  worth  more  than  portraits,  because  they  would 
sell  better  at  auction  to  persons  without  taste,  or  ignorant  of  art  or  of 
the  value  of  paintings.  They  say  landscapes  of  like  want  of  merit 
might  bring  twenty-five  to  fifty  dollars  at  auction.  Portraits  of  "  Go- 
vernor Bouck  "  might  bring  twenty-five  to  thirty  dollars,  for  the  sake 
of  having  a  copy  of  Elliot's  original  painting,  but  such  portraits  as 
"John  Wesley,"  would  be  utterly  worthles&  Paintings  find  their 
market  value  mainly  from  their  quality  and  the  name  of  the  artist 
There  are  in  this  list  of  paintings,  88  portraits,  4  groups  of  portraits, 
6  battle-pieces,  4  historical  pieces,  and  4  landscapes.  Under  the  ev- 
idence, it  is  somewhat  doubtful  what  the  value  of  the  destroyed  paint- 
ings may  be,  but  the  proof  will  justify  me  in  finding  about  $3,000.00 
as  the  value,  particularly  if  aided  by  the  fact  that  the  defendant^  with 
the  "  Home  "  and  "  Queen,"  come  into  court  and  tender  at  this  rate  ; 
while  in  my  opinion,  $3,000.00  is  the  fall  value  of  the  paintings  in  any 
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and  every  aspect  of  the  case ;  and  I  am  not  disposed,  in  view  of  all 
the  &ct8,  to  fix  the  amount  less. 

Defendant  is  liable  for  $757.68  of  this  yalue,  and  $44.20  for  nine 
months'  interest    Judgment  for  plaintiff  $80L789  and  costs. 


STJPEEME   OOUBT   OF  MINNESOTA. 

JAHUABT  TEBM,    1872. 


Japped  from  Court  of  Common  Pleas  for  Bamsay  County. 


MABY   SOHWABTZ,  BesponderU, 
vs. 
GERMANIA   LBPE    TSS.    00.,    AppeOarU* , 

The  plaintiff  made  a  initteii  application  to  the  local  agent  of  the  defendant  Ifir  in- 
snzanoe  npon  the  life  of  her  hnsband.  The  application  stated  that  the  present 
state  of  the  hnsband's  health  was  good,  and  that  he  had  nerer  been  looted 
with  sexions  iUness,  and  in  answer  to  a  qnestion,  also  stated  that  the  plaintiff 
was  awar^that  the  contract  of  insnzanoe  became  Talid  on^  by  the  payment  of 
the  first  premium,  and  dosed  with  a  proYision,  among  other  things,  that  the 
poUo^  shonld  not  be  binding  until  the  amount  of  premiums,  as  therein  stated, 
should  be  receiyed  by  the  company  or  some  authoEJzed  agent  thereof  during 
the  lifetime  of  the  party  insured. 

The  application  was  accepted  by  the  company,  and  a  policy  forwarded  to  the 
agent.  The  policy  pxoyided  that  the  first  premium  should  be  paid  in  handt  and 
the  othera  annually,  and  further  proyided  that  it  was  aooeptecT  on  the  express 
condition  that  it  should  be  of  no  effect  if  the  nremiums,  or  any  part  of  tnem, 
were  not  paid  on  or  before  the  seyend  days  thereinbefore  mentioned  for  the 
payment  thereof  respectiyely,  or  within  tloee  days  thereof.  At  the  foot  of  the 
policy  was  a  note  as  fbllows :  "  Agents  holding  an  appointment  from  the  com- 

Smy  are  authorized  to  reoeiye  premiums  at  or  oefore  the  time  when  due,  upon 
e  receipt  of  the  president  or  secrotary  of  the  company,  but  not  to  make,  al- 
ter or  discharge  contracts  or  waiye  forfeitures. " 

The  agent  offered  to  deliyer  the  policy  to  the  husband  upon  pajnnent  of  the  pre- 
mium, but  he  refbsed  to  reoeiye  it  on  the  ground  that  the  solicitor  had  agreed 
to  take  the  premiiims  in  board.  Afterwards,  at  his  request,  this  policy  was  re- 
turned to  the  company,  and  another  policy,  like  the  mst  in  all  respects,  saye 

•  Oedirton  NDdorad  Apzll  ard,  1871. 
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that  it  {Moriddd  for  semi-anniial  prtmiiiniB,  ma  forwBtrded  to  the  agent,  and  le- 
oeived  October  25th. 

On  the  13th  of  October  the  insored  was  seized  with  a  danseroas  iUness,  of  which 
he  died  on  the  29th  of  the  same  month.  On  the  same  day  the  policy  was  re- 
ceived by  the  agent,  and  after  its  reception  the  plaintiff  oallei  upon  the  agent, 
tendered  the  premium,  and  demanded  the  policy,  which  the  agent  refused  to 
deliver  on  account  of  her  husband's  sickness. 

There  was  evidence  tending  to  show  that  the  company's  instructions  to  the  agent 
were  to  deliver  policies  on  payment  of  the  premium,  provided  the  person 
whose  life  was  to  Ibe  insured  was  in  health  at  the  time  of  delivery.  There  was 
no  evidence  that  these  instruofcions  were  known  to  the  plaintiff. 

Theopplication  for  insurance  is  a  mere  proposal  on  the  part  of  the  applicant. 
When  the  insurer  signifies  his  acceptance  of  it  to  the  proposer,  and  not  before, 
the  minds  of  the  parties  meet  and  the  contract  is  made.  This  acceptance  must 
be  HJgnififtd  by  some  act. 

When  the  agent  offered  the  first  policy  to  the  husband,  who  was  acting  for  the 
plaintiff,  upon  the  payment  of  the  premium,  the  company  thereby  signified  its 
acceptance  of  plaintiff's  proposition. 

The  pliuntiff's  refusal  was  a  refusal  to  comply  with  the  tenns  of  her  own  proposi- 
tion. It  was  a  repudiation  of  the  propoffltion-— a  rejection  of  the  profifered  ac- 
ceptance, and,  m  effect  and  fact,  aj»dxsal  to  receive  the  policy  at  all,  and  the 
plaintiff  having  repudiated  her  own  proposition,  the  company  stood  where  it 
would  have  stood  if  it  had  never  aoo^ted  plaintiff^s  pro|K»ition,  eonditionally 
or  otherwise. 

If  the  agent  had  no  authority,  discretion,  or  duty,  save  only  to  deliver  the  policy 
upon  iMtyment  of  the  first  premium,  then  payment  or  tender  of  the  premium 
would  have  entided  the  plaintiff  to  the  full  benefit  of  the  policy,  the  same  as  if 
it  had  been  unconditionally  delivered. 

It  was  competent  for  the  company  to  transmit  its  poUcy  to  its  legal  agent,  with  in- 
structions, general  or  special,  to  deliver  the  same  to  plaintiff  upon  payment  of 
the  first  premium,  provided  her  husband  was  in  good  health  at  the  time  of  such 
delivery.  In  such  case  the  transmission  of  the  policy  to  the  agent  would  ^o  no 
further  than  to  signify  the  oompany*8  acceptance  of  the  plainafTs  proposition , 
on  condition  that  the  husband  was  in  good  health. 

As  the  question  whether  the  instructions  were  given  to  the  agent  was  a  question  of 
fiict,  the  policies  and  ^e  correspondence  between  the  company  and  the  a^ent 
were  properly  received  in  evidence  as  documentary  evidence  of  the  transactions 
between  the  parties. 

The  vice-president  of  the  company,  in  answer  to  a  question,  stated  that  it  was  the 
custom  of  the  company  not  to  deliver  or  send  poucies  to  agents  for  delivery  ex- 
cept upon  condition  that  the  person  whose  life  was  insured  was  in  good 
health. 

Hddt  that  this  evidence  was  properly  excluded.  Unless  the  custom  was  shown 
to  be  known  to  the  plaintiff;  or  to  have  been  communicated  to  the  agent  as  in- 
structions, it  was  immaterial. 

The  statements  in  the  application  as  to  the  health  and  physical  condition  of  the 
party  had  reference  to  the  state  of  facts  existing,  or  which  bad  existed,  at  the 
date  of  the  application,  and  not  to  any  which  might  occur  subsequently  to  that 
date. 

It  was  not  necessary  for  the  plaintiff  to  bring  tne  amount  tendered  into  court,  as 
the  defendant  could  receive  it  as  a  deduction  from  any  amount  she  might  reco- 
ver.   Reversed  and  new  trial  granted. 


BXBBT,  J. 

The  principal  oontroyere^  in  this  case  relateB  to  the  law  applicable 
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to  certain  facts  with  regard  to  which  there  is  very  little  difference  be- 
tween the  parties. 

The  defendant  is  a  life  insurance  company,  having  its  home  office 
in  the  city  of  New  York,  and  a  local  agency  in  Si  Paul,  in  charge  of 
one  Ferdinand  Willins. 

On  the  first  day  of  September,  1870,  the  plaintiff  made  a  written 
application  to  defendant,  through  said  Willins,  for  insurance  upon  the 
life  of  Fridolin  Schwartz,  her  husband.  The  application  among  other 
things  contained  statements  that  "  the  present  state  of  health  "  of  the 
party  whose  life  was  to  be  assured  was  good  ;  that  he  was  not  afiiict- 
ed  with  any  bodily  defect ;  that  the  state  of  his  health  had  been  good 
theretofore,  and  that  he  had  neyer  been  afflicted  with  any  serious  ill- 
ness, defecf,  or  personal  injury.  It  also  contained  the  following  ques- 
tion and  answer,  viz. : 

**  Are  you  aware  that  this  contract  of  assurance  becomes  yalid  only 
by  the  payment  of  the  first  premium  ?"  Answer — "  Yes."  The  ap- 
plication closed  as  follows,  Tiz. :  "  It  is  hereby  declared  that  the  above 
are  fair  and  true  answers  to  the  foregoing  questions,  and  it  is  acknow- 
ledged and  agreed  by  the  undersigned  that  the  above  statements  shall 
form  the  basis  of  the  contract  for  insurance,  and  also  that  any  untrue 
or  fraudulent  answers,  any  suppression  of  facts  in  regard  to  the  par- 
ty'd  health,  or  neglect  to  pay  the  premium  on  or  before  the  days  it  be- 
comes due,  will  render  the  poUcy  null  and  void,  and  forfeit  all  pay- 
ments made  thereon  ;  also  that  the  policy  of  insurance  hereby  apphed 
for  shall  not  be  binding  upon  this  company  until  the  amount  of  pre- 
mium as  stated  herein  shall  be  received  by  said  company  or  some 
authorized  agent  thereof  during  the  lifetime  of  the  party  therein 
insured." 

On  said  1st  day  of  September  said  Willins,  by  mail,  transmitted 
to  defendant's  home  office  the  application,  enclosed  in  a  letter  of  that 
date,  the  text  of  which  is  as  follows  :  ''  Enclosed  please  find  applica- 
tion of  P.  Schwartz,  $1,000.00." 

On  Sepi  9th  Willins  received  from  the  home  office  a  letter  signed 
by  defendant's  president^  dated  Sepi  5th,  acknowledging  receipt  of 
the  application  and  letter  from  Willins,  and  enclosing  a  policy  on  the 
life  of  Pridolin  Schwartz,  bearing  date  on  said  Sepi  5th.  This  pol- 
icy is  in  general  in  the  usual  form  of  pohdes  of  endowment  assur- 
ance. It  provides  for  the  payment  of  annual  premiums  of  $62.88 
each,  the  first  to  be  paid  in  ?umd,  the  rest^  respectively,  to  be  paid  on 
or  before  the  fifth  day  of  September  in  every  year,  during  the  contin- 
uance of  the  policy. 
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The  policy  provides  farther  that  it  is  accepted  upon  the  express 
condition  that  it  shall  be  of  no  effect,  1st,  if  the  declaration  —evident- 
ly referring  to  the  application  made  by  or  for  the  assured — '*  forming 
part  of  the  contract^  and  npon  the  faith  of  which  this  contract  is 
made,  shall  be  found  in  any  respect  untrue."  5tb,  "  If  the  above  pre- 
miums or  any  of  them,  shall  not  be  paid  on^r  before  the  several  days 
hereinbefore  mentioned  for  the  payment  thereof  respectively."  Willins 
offered  to  deliver  this  policy  to  Schwartz  upon  payment  of  the  premi- 
um. Schwartz  declined  to  pay  the  same  in  cash,  claiming  that  one  Bo- 
senfield,  a  soHcitor  in  the  employ  of  Willins,  had  agreed  to  take  the 
premium  in  whole  or  in  part  in  board,  which,  however,  such  solicitor 
had  no  authority  to  do. 

The  policy  was  not  delivered,  but  at  the  request  of  Schwartz  was 
returned  on  Oct.  13th  to  the  home  office,  with  the  request  that  it  be 
changed  for  another  policy  providing  for  semi-annual  instead  of  an- 
nual payments.  On  Oct.  25th  Willins  received  a  letter  from  the  home 
office,  acknowledging  receipt  of  the  returned  policy  and  of  his  letter 
requesting  the  above-mentioned  change  to  be  made,  and  enclosing 
another  policy  like  the  first  in  all  respects  save  that  it  provided  for  the 
payment  of  semi-annual  premiums,  $32.07  in  hand,  and  $32.07  "  to  be 
paid  on  or  before  the  fifth  day  of  March  a^d  September  in  every 
year  during  the  continuance  of  the  policy." 

At  the  foot  of  each  policy  was  a  note  as  follows,  viz. :  "  Agents 
holding  an  appointment  from  the  company  are  authorized  to  receive 
premiums  at  or  before  the  time  when  due,  upon  the  receipt  of  the 
president  or  secretary  of  the  company,  but  not  to  make,  alter  or  dis- 
charge contracts  or  waive  forfeitures." 

On  Oct  13th  Fridolin  Schwartz  was  attacked  with  a  dangerous  ill- 
ness, of  which  he  died  on  Oct.  29th. 

On  Oct  25th,  after  the  arrival  of  the  second  policy,  plaintiff  went 
to  the  office  of  Willins,  inquired  for  the  policy,  and  was  informed  that 
it  had  come.  Upon  asking  if  she  could  have  it^  she  was  told  that  she 
could  not,  because  her  "  husband  was  taken  sick." 

Thereupon  having  requested  that  the  premium  money  be  taken, 
which  was  refused,  on  the  ground  that  her  **  husband  was  sick,"  she 
tendered  the  premium  money,  but  defendant's  agent  refused  to  re- 
ceive it  on  the  sole  ground  that  her  ''husband  was  sicL"  The 
second  policy  was  never  delivered  nor  offered  to  be  delivered  to 
plaintiff  or  her  husband,  and  about  the  first  of  November  was  re- 
turned to  defendant's  home  office  at  defendant's  request  On  the  18th 
of  March,  1871,  proofs  of  the  death  of  Fridolin  Schwartz  and  of 
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plamtiffs  claim  under  the  policy  were  transmitted  by  Willins  to  the 
home  office.  There  was  testimony  in  the  case,  not  contradicted,  and 
tending  to  show  that  defendant's  general  instmctions  to  Willins  were 
to  deliver  policies  on  payment  of  the  premium,  provided  the  person 
whose  life  was  to  be  insured  was  in  health  at  the  time  of  such  deliv- 
ery. There  is  no  evidence  going  to  show  that  these  instructions  were 
known  to  the  plaintiff 

PlaintifTs  counsel  takes  the  position  that  these  &usts  make  out  an 
acceptance  by  defendant  of  a  proposition  by  plaintiff  the  effect  being 
to  conclude  "  a  contract  of  insurance  between  the  parties  according 
to  the  terms  proposed."  What  is  said  in  Heiman  vs.  The  Fhenix  M. 
L.  Ins.  Co.,  17  Minn.,*  would  seem  to  be  in  point  here.  "  The  appli- 
cation for  insurance  is  a  mere  proposal  on  the  part  of  the  applicant 
When  the  insurer  signifies  his  acceptance  of  it  to  the  proposer,  and 
not  before,  the  minds  of  the  parties  meet  and  the  contract  is  made. 
This  accep^ce  must  be  signified  by  some  act." 

Plaintiff's  application  is  properly  characterized  as  a  proposition  to 
defendant. 

And  when  Willins  (defendant's  agent)  offered  the  first  policy  to 
Schwartz,  who  appears  to  be  regarded  by  common  consent  as  acting 
for  the  plaintiff  as  well  as  for  himself  in  the  whole  business,  upon 
payment  of  the  first  premium,  defendant  thereby  signified  its  acceptance 
of  plaintiff's  proposition.  In  other  words,  defendant  thereby  offered 
to  insure  the  life  of  Fredolin  Schwartz  by  delivering  to  plaintiff  its 
policy  of  insurance  upon  prepayment  of  the  first  premium  in  hand. 
But  this  payment  was  refused.  This  was  a  refusal  by  plaintiff  to  com- 
ply with  the  terms  of  her  own  proposition. 

It  was  a  repudiation  of  the  proposition,  a  rejection  of  the  proffered 
acceptance,  and  in  effect  and  in  fact  a  refusal  to  receive  the  poHcy  at 
all. 

Plaintiff  having  thus  repudiated  her  own  proposition,  and  refused 
to  comply  with  the  conditions  upon  which  defendant  signified  its  ac- 
ceptance of  her  proposition  as  the  basis  of  a  contract  of  insurance  in- 
to which  defendant  offered  to  enter  by  delivering  its  policy,  defend- 
ant, so  far  as  any  obligation  or  liability  to  plaintiff  was  concerned,  stood 
precisely  where  it  would  have  stood  if  it  had  never  accepted  plaintiff's 
proposition,  conditionally  or  otherwise. 

Under  these  circumstances  defendant  certainly  had  the  right  to  in- 
sist that  it  was  not  bound  to  the  plaintiff  by  any  contract  of  insur- 
ance or  by  any  agreement  to  enter  into  a  contract  of  insurance. 

•  1  Ina.  lAW  J<mr%  4Uk 
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After  plaintiff  had  thus  refosed  to  receive  the  first  poliqy,  it  was  at 
plaintiff's  instance  returned  to  defendapt's  home  office. 

We  are  unable  to  conceive  why  under  these  circumstances  it  was 
not  utterly  imperative  as  a  foundation  for  any  rights  whatever  upon 
plaintiff's  part,  whether  such  rights  are  sought  to  be  placed  upon  the 
ground  that  defendant  had  insured,  or  upon  the  ground  that  it  had 
agreed  to  insure  the  life  of  her  husband. 

If  we  are  right,  it  follows  that  if  there  was  any  contract  conclud- 
ed between  the  parties  to  this  action,  this  result  must  have  been  ef- 
fected by  the  second  policy,  and  what  took  place  in  referenee  thereto. 

The  &ct8  abready  stated  show  that  plaintiff's  request  that  the  policy 
should  provide  for  semi-annual  instead  of  annual  premiums  was  acced- 
ed to,  and  that  accordingly  a  second  policy,  providing  for  such  semi- 
annual premiums,  was  transmitted  from  defendant  s  home  office  to  de- 
fendant's agent  (Willins)  at  St  Paul 

Plaintiff's  counsel  claims  that  this  second  policy  was  not  a  *'  new 
contract ;"  that  "  the  original  contract  was  not  superseded  or  rescind- 
ed by  it,"  but  only  modified  in  relation  to  the  manner  of  payment ; 
that  it  **  was  really  an  affirmation  of  the  original  contract ;"  **  that  it 
was  intended  to  be  but  a  redraft  of  the  first  as  modified  by  mutual 
consent" 

However  ingenious  these  suggestions  may  be,  it  is  evident  that  they 
possess  little  or  no  force  if  the  views  which  we  have  already  expressed 
in  regard  to  the  first  policy  and  its  utter  inoperativeness  as  a  contract 
of  any  kind,  or  as  evidencing  a  contract  of  any  kind^  are  sound. 

As  we  have  no  doubt  of  their  soundness,  we  are  forced  to  the  opin- 
ion before  expressed  that  if  there  was  any  contract  concluded  between 
the  parties,  this  result  must  have  been  brought  about  by  the  second 
policy,  and  the  facts  which  transpired  in  reference  to  it  The  second 
pohcy  was  never  delivered  nor  offered  to  be  delivered  to  plaintiff  or 
to  any  one  for  her.  Yet  independent  of  this  poUcy,  there  is  nothing 
in  the  case  tending  to  show  any  binding  acceptance  of  plaintiff's  pro- 
position, or  any  agreement  to  insure  or  contract  of  insurance.  U^ 
then,  defendant  in  any  way  signified  its  acceptance  of  plaintiff's  pro- 
position, so  that  a  contract  was  concluded  between  the  parties,  it  must 
have  done  it  by  transmitting  the  second  policy  to  Willins^  its  agents 
for  the  purpose  of  having  the  same  delivered  to  plaintiff  upon  pay* 
ment  of  the  first  premium  in  hand.  And  if  Willins  had  no  authori- 
ty, discretion  or  duty  in  the  premises,  save  only  to  deliver  the  policy 
upon  payment  of  the  first  premium,  then  we  can  see  no  good  reason 
why  the  transmission  of  the  pohcy  to  him  might  not  well  be  regarded 
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as  a  fidgniiyiiig  by  defendant  of  its  acceptance  of  plamtifTs  propo* 
eition,  nor  any  good  reason  why  payment  or  tender  of  the  first  pre- 
minm  to  snch  agent,  eyen  if  deliyery  of  the  policy  was  withheld, 
would  not  have  been  completely  effeotoal  to  entitle  the  plaintiff  to  the 
fall  benefit  of  the  poHcy  to  the  same  extent  as  if  it  had  been  manual- 
ly anduneonditionaUy  deliyeied.  There  is  howeyer  nothing  whaterer 
in  this  case  showing,  or  tending  to  show,  that  the  defendant  was  un- 
der any  legal  obligation  to  accept  plaintiff's  proposition,  or  to  enter 
into  any  contract  of  insurance  thereupon  by  issuing  or  delivering  a 
policy,  or  otherwise.  Plaintiff's  apphcation  was  a  mere  proposal, 
which  defendant  was  at  liberty  to  aoeept  or  dedine  at  its  own  option. 
And  as  defendant  was  thus  aihberty  to  accept  or  decline  plaintiff's 
proposiMon  at  its  own  option,  it  is  clear  that  upon  the  facts  appearing 
in  this  case,  defendant  was  at  liberty  to  accept  upon  such  terms  and 
subject  to  snch  condition^  as  it.  saw  fit  to  imposa 

It  was  therefore  competent  for  defendant  to  say  to  plaintiff  we  will 
accept  your  application  and  deliver  to  you  our  policy  upon  payment 
of  the  first  premium,  provided  your  husband  is  now  in  good  health ; 
and  it  would  be  equally  competent  for  defendant  to  transmit  its  poli- 
cy to  its  legal  agent,  with  instructions,  general  or  special,  to  deliver 
the  same  to  plaintiff  upon  payment  of  the  first  premium,  provided 
her  husband  was  in  good  health  at  the  time  of  such  delivery. 

And  in  such  case  the  transmission  of  the  policy  to  the  agent  would' 
go  no  further  than  to  signify  the  defendant's  acceptance  of  plaintiff's 
proposition  on  condition  that  her  husband  w^  in  good  health.  The 
agent's  refusal  to  deliver  the  pohcy  because  of  the  fact  that  the  hus- 
band was  not  in  good  health,  would  not  be  an  attempt  on  his  part  to 
alter  the  contract,  or  impose  terms  other  than  those  which  had  been 
agreed  upon,  as  plaintiff's  counsel  contends.  No  contract  could  be 
made  nor  any  terms  agreed  upon  without  some  action  upon  the  part, 
of  defendant 

There  being  no  action  upon  defendant's  part  except  the  transmis-* 
sion  of  the  pohcy  to  its  own  agent,  to  be  delivered  upon  payment  of 
the  premium,  upon  the  condition  above  mentioned,  there  would  be  no 
contract  made  nor  any  terms  agreed  upon,  save  such  as  embraced 
such  condition. 

Nor  is  this  a  case  in  which  where  an  agent  performs  an  act  within 
the  apparent  scope  of  his  authority,  the  act  binds  his  principal,  not- 
withstanding it  was  done  in  violation  of  private  or  secret  instructions. 
The  case  at  bar  is  not  one  in  which  the  agent  has  performed  any  act 
in  the  name  of  his  principal  under  an  apparent  authority  to  perfonn 
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the  same,  so  that  ilie  party  with  whom  he  has  contracted  has  ao- 
qnired  rights  which  the  principal  will  not  be  permitted  to  gainsay. 
Bat  if  the  instractions  under  which  Willins  refused  to  deliver  the 
policy  were  in  fact  giyen^  the  case  is  one  in  which  the  ageiit  has  re- 
fused to  perform  an  act  which  would  bind  his  principal,  and  by 
Tirtue  of  which,  if  performed,  the  plaintiff  would  acquire  certain 
rights  against  such  principal,  and  has  refused  to  do  this  because  in- 
structed by  his  principal  so  to  do. 

Now  if  the  plaintiff  had  acquired  any  right  to  the  policy  or  to  a 
contract  of  insurance,  except  such  as  was  subject  to  the  condition 
of  her  husband's  good  health,  as  we  have  endeayored  to  show  that  she 
had  not,  if  the  instructions  referred  to  were  in  fact  given,  then  she 
might  well  contend  that  she  was  not  to  be  deprived  of  that  right  by 
any  private  instructions  given  by  defendant  to  its  agent.  Not  having 
acquired  any  such  right— that  is  to  say,  if  the  instructions  referred  to 
were  in  fact  given — she  is  not  in  a  position  to  insist  that  the  policy 
shall  be  delivered  to  her  in  disregard  of  such  instructions,  or  that  she 
shall  have  the  same  rights  and  benefits  as  if  it  had  been  delivered  to 
her.  As  the  general  charge  of  the  court  to  the  jury  was  entirely  at 
variance  with  the  views  above  expressed,  there  must  be  a  new  trial. 

This  disposes  of  what  has  seemed  to  us  to  be  the  principal  and 
most  dificult  question  presented  by  this  appeal,  but  as  there  may  be 
a  new  trial,  it  is  expedient  that  we  should  consider  some  of  the  other 
questions  raised  and  discussed  by  counsel. 

The  question  whether  the  instructions  as  to  delivering  policies,  pro- 
vided the  person  whose  life  was  to  be  insured  was  in  good  health, 
were  given,  being  a  question  of  fact,  the  plaintiff-  had  the  right  to 
put  in  her  testimony  upon  the  basis  that  no  such  instructions  were 
given.  And  in  this  view  we  perceive  no  reason  why  the  two  poli- 
cies, notwithstanding  the  signatures  were  cancelled,  together  with 
the  correspondence  in  reference  thereto  between  defendant,  and  its 
agent,  Willins,  were  not  properly  received  in  evidence  as  documenta- 
ry history  of  the  case,  and  of  the  transactions  between  the  parties  in 
reference  to  the  subject  of  the  action.  We  think  the  court  was  justi- 
fied in  receiving  the  evidence  of  what  was  said  by  Gustav  Willins  at 
the  time  when  plaintiff  went  to  the  banking  ofice  occupied  by  him 
(Gustav)  and  his  brother  Ferdinand,  since  there  was  testimony  tend- 
ing to  show  that  Ferdinand  was  present  at  the  conversation,  and  also 
that  Ghistav  was  in  the  practice  of  assisting  his  brother  in  the  insur- 
ance business,  and  of  attending  to  the  same  in  his  brother's  absence. 

The  10th  interrogatory  addressed  to  Schroendler  (defendant's  vice- 
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president)  inquired  for  the  custom  of  the  defendant  as  to  delivering 
policies.  The  answer,  which  appears  to  be  responsive  to  the  interro- 
gatory, states  among  other  things  a  custom  of  the  defendant  not  to 
dehver  or  send  policies  to  agents  for  delivery  except  upon  the  condi- 
tion that  the  person  whose  life  is  to  b.e  insured  is  in  good  health. 

We  think  the  interrogatory  and  answer  were  properly  excluded. 
Unless  this  custom  was  shown  to  be  known  to  plaintiff  or  to  have 
been  communicated  to  Willins  as  instructions,  it  is  impossible  to  see 
its  materiality  in  this  case. 

In  regard  to  the  statements  contained  in  the  application,  and  men- 
tioned in  the  early  part  of  this  opinion,  as  to  the  health,  bodily  de- 
fects, etc.,  of  Fridolin  Schwartz,  we  are  of  opixiion  that  they  had  ref- 
erence to  the  state  of  facts  existing  or  which  had  existed  at  the  date 
of  the  application,  not  to  any  which  might  occur  subsequently  to  such 
date. 

The  points  made  by  defendant  in  reference  to  the  court's  refusal  to 
instruct  the  jury  as  requested  upon  the  question  of  tender,  do  not  ap- 
pear to  be  particularly  insisted  upon. 

It  is  unnecessary  to  say  more  in  regard  to  them,  than  that  we  think 
the  tender  sufficiently  pleaded  in  the  complaint,  that  it  was  not  neces- 
sary for  plaintiff  to  bring  the  amount  tendered  into  court,  the 
case  being  one  in  which,  if  she  is  entitled  to  recover  at  all,  defen- 
dant may  receive  the  premium  money  in  the  way  of  a  deduction  from 
the  sum  of  her  recovery,  and  that  as  the  evidence  tended  to  show  an 
absolute  refusal  to  receive  the  tender,  the  manner  in  which  the  tes- 
timony tended  to  show  that  it  was  made,  was  beyond  doubt  sufficient. 

We  need  not  consider  the  propriety  of  the  questions  which  were 
excluded  by  the  court  as  not  proper  cross-examination. 

This  objection  to  them  can  easily  be  obviated  if  a  new  trial  should 
be  had. 

Nor  need  we  consider  the  point  made  as  to  the  allowance  of  interest 
on  the  judgment. 

An  amendment  allowable  as  a  matter  of  course  would  present  the 
recurrence  of  the  question  raised. 

This  in  effect  disposes,  we  think,  of  all  the  important  matters  pre- 
sented by  the  casa 

Order  refusing  a  new  trial  reversed,  and  new  trial  granted. 
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SUPKEME   COXJET   OF   THE   UNITED  STATES, 
nifmfBKR  TEBU,  1873. 


£i  Error  to  the  CHrcuU  Court  cf  ihe  JJnUed  StaUsfor  (he  Districts  ^ 

Missouri, 


B,   PRANK   PARTRIDGE,    PlairUiff  in   Error;y^ 
vs. 
THE  PHCENIX  MUTUAL  LIFE  INS.  CO.* 

The  plamtiif  wm  emplcred  as  agent  of  the  defSmdaai^  and  having  been  die- 
onazged,  claimed  a  right  to  a  oommiBsioii  on  tiie  annual  premiums  thereafter 
paid  or  to  be  pidd  on  policies  issued  through  his  agency. 

The  plaintiff  introduced  in  evidence  a  letter  fbom  the  defendant,  written  in  reply 
to  one  asking  infonnation  as  to  the  precise  relation  which  he  bore  to  the  com- 
pany, and  under  which  he  had  acted  in  taking  the  policies  for  which  he 
claimed  the  additional  oommiasion.  The  letter  amoxij^  other  I2iing8  contained 
the  following  :  **  Concerning  your  status  in  Missouri,  it  is  simply  this  :  Yon 
are  working  up  a  business  for  yourself^  and  are  paid  the  hififhest  commission 
which  we  pay."  For  the  purpose  of  explaining  the  meaning  of  tiiis  phrase, 
the  plaintiff  offered  to  prove  by  competent  witnesses  that  it  was  the  usage 
between  insurance  companies  generally  and  their  agents  in  8t.  Louis,  where 
the  business  of  this  agency  was  conducted,  to  pay  ihe  oommisHion  claimed. 

The  language  of  the  letter  was  neither  ambiguous  nor  technical,  and  to  have  ad- 
mitted the  usage  offered  in  evidence,  would  have  been  to  make  a  contract  for 
the  parties,  differing  materially  from  the  written  one,  under  whidi  tiiey  had 

_  both  acted  for  some  time. 

The  incorporation  of  local  and  limited  usages  and  customs  into  an  eipress  con- 
tract, whose  terms  are  reduced  to  writing  and  are  expressed  in  language  nei- 
ther technical  nor  ambiguous,  and  thesefore  needing  no  such  aid  in  its  con- 
struction, amount  to  establiflhing  the  principle  that  a  custom  may  add  to  or 
varjT  or  contradict  the  well-expressed  intention  of  the  parties  made  in  writing. 
This  is  not  consistent  either  with  authority  or  the  principles  which  govern  the 
law  of  contracts. 

A  sum  of  money  in  the  phdntiifs  hands  was  admitted  to  be  due  the  defendant,  if 
plaintiff's  okom  was  not  established.  No  objection  was  made  in  the  Circuit 
Court  to  pleading  it  as  a  set-off,  and  therefore  none  can  be  made  here.  De- 
fendants m  the  Circuit  Courts  of  the  United  States  can  avail  themselves  ci 
the  laws  which  prevful  in  the  State  Courts  concerning  the  right  of  set-off  gen- 
erally.   Judgment  of  the  Circuit  Court  affirmed. 

•  Decision  rendered  April  7th,  1873. 


Digitized  by  CjOOQ IC 


1873]         Partridge  vs.  PJumix  MtducH  Life  Ins.  Co.  459 

Mr.  JuBidoe  Millsb  delivered  ihe  opinion  of  the  couri 

The  plaintiff  in  error  was  plaintiff  in  the  Circuit  Conrt^  and  his 
action  was  brooght  to  recover  for  services  rendered  the  defendant  as 
agent  in  their  bnginess  of  life  insurance.  The  plaintiff  having  been 
discharged  from  the  employment  of  defendant,  asserted  a  right  to  a 
commission  on  the  renewal  or  annual  premiums  thereafter  paid  or  to 
be  paid  on  account  of  policies  issued  through  his  agency. 

To  establish  this  he  undertook  and  offered  to  prove  by  competent 
witnesses  that  this  was  the  usage  between  insurance  companies  gen- 
erally and  their  agents  in  Si  Louis,  where  the  business  of  this  agen* 
ey  was  conducted. 

The  question  did  not  arise  whether  this  custom  could  have  been 
proved  as  the  measure  of  plaintiff's  compensation,  in  the  absence  of 
any  express  contract,  because  he  had  introduced  in  evidence  a  letter 
from  the  defendant  in  reference  to  this  compensation,  under  which  he 
said  he  had  acted  in  taking  the  policies  for  which  he  now  claimed  the 
additional  commission. 

This  letter  was  written  in  reply  to  one  asking  information  as  to  the 
precise  relation  which  he  bore  to  the  company,  and  among  other 
things  it  stated  that :  *'  Concerning  your  status  in  Missouri,  it  is  sim- 
ply this  :  You  are  working  up  a  business  for  yourself,  and  are  paid 
the  highest  commissions  which  we  pay,"  and  it  was  for  the  purpose  of 
explaining  the  meaning  of  this  phrase,  or  a£Bbdng  to  it  a  meaning 
which  it  did  not  bear  on  its  face,  that  the  testimony  was  offered  in 
two  or  three  different  shape& 

The  court  rejected  the  testimony  on  the  ground  that  the  language 
was  dear  and  needed  no  explanation  to  which  usage  could  apply. 

There  was  no  question  as  to  the  amount,  or  percentage,  or  premi- 
um which  was  to  be  paid  under  this  letter.  The  plaintiff  stated  that 
he  had  retained  a  certain  percentage,  which  was  that  allowed  by  the 
company. 

The  testimony  was  not  offered  to  show  what  was  the  highest  com- 
mission paid  by  the  company. 

It  appears  to  us,  as  it  did  to  the  Circuit  Court,  that  the  testimony 
offered  would  have  established  a  new  and  distinct  term  to  ilie  con- 
tract It  would  have  established  a  contract  very  different  from  the 
written  one  introduced  by  plaintiff. 

The  language  of  the  letter  was  neither  ambiguous  nor  technicaL  It 
requiied  and  needed  no  expert,  no  usage  to  discover  its  meaning. 

To  have  admitted  the  usage  offered  in  evidence  in  this  case  would 
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have  been  to  make  a  contract  for  the  parties  differing  materially  from 
the  written  one,  under  which  they  had  both  acted  for  some  time. 

The  tendency  to  estabhah  local  and  limited  usages  and  costoms  in 
the  contracts  of  parties  who  had  no  reference  to  them  when  the  trans- 
actions took  place,  has  gone  quite  as  far  as  sound  policy  can  justify. 
It  places  in  the  hands  of  corporations,  such  as  banks,  insurance  com- 
panies, and  others,  by  compelling  individuals  to  comply  with  rules 
established  for  the  interests  alone  of  the  former,  a  xvower  of  establish- 
ing those  rules  as  usage  or  custom  with  the  force  of  law. 

When  this  is  confined  to  establishing  an  implied  contract,  and  the 
knowledge  of  the  usage  is  brought  home  to  the  other  party,  the  evil 
is  not  so  great  But  when  it  is  sought  to  extend  the  doctrine  beyond 
this,  and  incorporate  the  custom  into  an  express  contract  whose  terms 
are  reduced  to  writing  and  are  expressed  in  language  neither  techni- 
cal nor  ambiguous,  and  therefore  needing  no  such  aid  in  its  construc- 
tion, it  amounts  to  establishing  the  principle  that  a  custom  may  add 
to,  or  vary  or  contradict  the  well-expressed  intention  of  the  parties 
made  in  writing. 

No  such  extension  of  the  doctrine  is  consistent  either  with  au- 
thority or  with  the  principles  which  govern  the  law  of  contracts. 

A  question  is  raised  in  this  court  not  raised  in  the  Circuit 
Court,  as  to  the  right  of  the  defendant  to  recover,  by  way  of  set- 
off or  cross-action  against  the  plaintiff,  a  sum  of  money  in  his  hands 
as  agent  of  the  plaintiff  which  was  admitted  to  be  due  if  plaintiff's 
claim  was  not  established. 

The  amount  was  admitted  by  plaintiff,  and  no  objection  was  made 
to  pleading  it  as  a  set-off  Therefore,  none  can  be  made  here.  But 
if  the  point  were  open  to  inquiry,  it  is  settled  by  the  case  of  Ward  vs. 
Aurora  City,  6  Wallace,  139,  that  defendants  in  the  Circuit  Courts  of 
the  United  States  can  avail  themselves  of  the  laws  which  prevail  in 
the  State  concerning  the  right  of  set-off  generally. 

It  would  be  a  most  pernicious  doctrine  to  allow  a  citizen  of  a  dis- 
tant State  to  institute  in  these  courts  a  suit  against  a  citizen  of  the 
State  where  the  court  is  held,  and  escape  the  liability  which  the  laws 
of  the  State  have  attached  to  all  plaintLBb,  of  allowing  just  and  legal 
set-off9  and  counter-claims  to  be  interx)osed  and  tried  in  the  same 
suit  and  in  the  same  form. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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SUPREME   OOUKT   OP   MISSOUBI, 

MABOH  TEBM,  1873. 


Appeal  from  St.  Louis  Circuit  OourL 


HABBIET   O.    OHISHOLM,   Be^cxynderU, 
vs. 
NATIONAL  CAPITAL  LIFE  INS.  CO.,  AppeUarU* 

The  company  issaed  and  deUyeKd  a  polios  to  the  plaintiff  for  $5» 000.00  npon  the 
life  of  Clark,  between  whom  and  the  plaintiff  a  oontraot  of  marriage  waa  ex- 
isting. The  plaintiff  was  to  pay  the  annual  preminms  and  did  pay  the  first 
pgreminm,anathepolioy  was  made  payable  to  her  as  the  intended  wife  of 
Olark.  "While  the  policy  was  in  force,  and  before  the  mazziage  had  been  sol- 
emnized Clark  died. 

An  insurance  npon  life  has  bat  yery  little  resemblance  to  a  fire  or  marine  insnr- 
ance.  Li  a  fire  or  marine  insoranoe  the  particular  object  is  to  indemnify 
against  a  pecuniary  loss,  and  the  eyent  upon  which  the  money  is  made  payable 
is  the  happening  (dthe  loss,  the  terms  of  the  contract  being  to  pay  whatever  is 
lost,  not  exceeding  a  specific  amount  But  a  life  insurance  is  a  yalued  policy, 
and  is  a  contract  to  pay  a  certain  definite  sum  on  the  happening  of  a  particular 
erent,  which  may  or  may  not  occasion  a  pecuniary  loss. 

There  is  no  statute  in  this  State  coyering  this  case,  and  as  the  policy  is  not  yoid 
by  the  common  law,  it  can  only  be  declared  so  on  the  ground  that  it  is  against 
jmblio  policy.  There  is  uothing  to  show  that  the  contract  was  a  mere  wager- 
mg  one,  or  &at  it  is  in  any  wise  against  or  contrary  to  public  policy. 

An  uncertain  interest  in  the  life  of  the  person  insured  is  sniBcient  to  support  and 
uphold  a  pohcy  in  fayor  of  another,  for  whose  benefit  it  was  taken. 

The  plaintiff  had  such  an  interest  as  was  entirely  sufficient  to  render  the  oontmot 
yuid.    Judgment  affirmed. 

Ibaao  T.  WiBB^/or  Bespondent. 
Hehdebshott  &  Chandleb,  for  AppdUmt. 

Wagnbh,  J. 

The  main  error  assigned  and  relied  upon  for  the  reyersal  of  this 
case  is  the  action  of  the  court  in  refusing  to  declare  that  the  plaintiff 

•  DMiiian  vendoced  April  aisti  urn 
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had  no  snch  insarable  interest  in  the  life  of  the  person  insured  as 
would  entitle  her  to  recover. 

The  record  shows  that  there  was  a  contract  of  marriage  existing  be- 
tween plaintiff  and  Eobert  Peel  dark,  and  that  on  the  17th  day  of 
July,  1869,  the  defendant  made  and  delivered  to  plaintiff  its  policy  of 
insurance,  whereby  it  insured  the  life  of  the  said  Clark  for  the  term 
of  his  natural  life,  for  the  sum  of  five  thousand  dollars.  The  policy 
was  issued  and  delivered  to  plaintiff,  and  made  payable  to  her  as  the 
intended  wife  of  Clark,  she  paying  the  annual  premium  of  ninety 
dollars  and  twenty  cents.  The  first  premium  was  duly  paid  by  her, 
and  on  the  12th  of  January,  1870,  whilst  the  poHcy  was  in  full  force, 
and  before  the  contemplated  marriage  had  been  solemnized,  Clark 
died. 

What  interest,  or  whether  any  is  necessary  in  the  life  of  the  person 
insured,  to  support  the  contract  of  insurance,  is  left  in  some  confusion 
by  the  adjudged  cases,  as  the  authorities  are  contradictory.  The 
leading  case,  of  Gk>daall  vs.  Boldero,  9  East,  72,  was  decided  on  the 
principle  that  a  contract  of  life  insurance  was  simply  a  contract  of  in- 
demnity, not  only  requiring  an  interest  in  the  assured,  in  order  to 
give  it  validity  at  its  inception,  but  continuing  good  only  so  far  as  it 
was  rendered  so  by  the  permanence  of  such  interest.  But  that  case 
was  generally  received  with  great  dissatis&iction,  and  the  insurance 
officers  seldom  availed  themselves  of  the  decision,  as  they  found  it 
very  injurious  to  their  interests  to  do  so.  They  usually  paid  the 
amount  of  their  life  insurances,  and  the  decision  was  practically  dis- 
regarded But  the  same  question  was  subsequently  taken  to  the  Ex- 
chequer Chamber  on  error  in  the  case  of  Dalby  v&  The  India  and 
London  Life  Assurance  Co.,  15  Com.  Bench,  364,  and  Godsall  vs. 
Boldero  was  directly  overruled.  There  it  was  held  that  the  contract 
of  life  assurance  was  not  one  of  indemnity,  but  a  mere  contract  to 
pay  a  certain  sum  of  money  upon  the  death  of  a  person  in  considera- 
tion of  the  due  payment  of  a  certain  annual  premium  during  his  life. 
An  insurance  upon  life  has,  in  fact^  but  very  little  resemblance  to  a 
fire  or  marine  insurance.  In  a  fire  or  marine  insurance  the  particular 
object  is  to  indemnify  against  a  pecuniary  loss,  and  the  event  upon 
which  the  money  is  made  payable  is  the  happening  of  the  loss,  the 
terms  of  the  contract  being  to  pay  whatever  is  lost,  not  exceeding  a 
specified  amount  But  a  life  insurance  is  a  valued  policy  and  is  a 
contract  to  pay  a  certain  definite  sum  on  the  happening  of  a  particu- 
lar events  which  may  or  may  not  occasion  a  pecuniary  loss.  In  Eng' 
land  there  is  a  statute  (4  Geo.  UL  ch.  48)  which  enacts,  in  .express 
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termsy  that  no  ixumraxice  shall  bo  made  on  tibe  life  of  any  person 
wherein  the  person  for  whose  nse  the  policy  shall  be  made  shall  haye 
no  interest,  and  that  in  all  oases  where  the  insured  hath  interest  in 
the  life,  no  greater  sum  shall  be  recovered  or  reoeived  from  the  insnr^ 
ers  than  the  amount  or  yalue  of  the  interest  of  the  insured  in  suoh 
life.  But  this  statute  does  not  extend  to  Ireland,  and  the  courts  of 
that  country  have  held,  in  a  number  of  cases,  that  at  the  common 
law  policies  of  insurance  are  valid  without  any  interest.  Bunyon  on 
life  Assurance,  p.  11 ;  Shannon  v&  Nugent,  1  Hayes,  536  ;  Fergu- 
son vs.  Lomax,  2  Dru.  &  War.,  120  ;  Scott  v&  Boose,  Long  &  Town, 
64  ;  Brii  In&  Co.  vs.  Mager,  Cook  &  A.  C,  182. 

In  this  State  we  have  no  statute  on  the  subject  covering  this  case, 
and  as  the  policy  is  not  void  by  the  common  law,  it  can  only  be  de- 
clared so  on  the  ground  that  it  is  against  public  policy.  There  is 
nothing  to  show  that  the  contract  was  a  mere  wagering  one,  or  that 
it  is  in  any  wise  against  or  contrary  to  public  policy. 

In  McEee  vs.  The  Phoonix  Ins.  Co.,  28  Mo.,  383,  it  was  held  that 
where  the  life  of  a  husband  was  insured  for  the  benefit  of  the  wife, 
the  policy  was  not  necessarily  determined  by  the  wife's  obtaining  a 
divorce  from  the  husband  ;  that  she  might  still  have  an  insurable  in- 
terest in  the  life  of  the  divorced  husband  that  would  support  the  po- 
licy. In  Lord  vs.  DaU,  12  Mass.,  118,  the  plaintiff  was  a  young  fe- 
male, without  property,  and  had  been  for  several  years  supported  and 
educated  at  the  expense  of  her  brother,  who  stood  towards  her  in  the 
attitude  of  parent  He  effected  a  life  policy  for  her  benefit,  and  it 
was  decided  that  she  had  an  insurable  interest  in  his  life.  Parker, 
C.  J.,  who  wrote  the  opinion  of  the  court,  said  ;  "  But  it  is  said  the 
interest  must  be  a  pecuniary  legal  interest  to  make  the  contract  va- 
lid ;  one  that  can  be  noticed  and  protected  by  the  law  ;  such  as  the 
interest  which  a  creditor  has  in  the  life  of  his  debtor,  a  child  in  that 
of  his  parent,  etc.  The  former  case  indeed  of  the  creditor  would 
leave  no  room  for  doubt  But  with  respect  to  a  child  for  whose  be- 
nefit a  policy  may  be  effected  on  the  life  of  a  parent^  the  interest, 
except  the  insurable  one  which  may  result  from  the  legal  obligation 
of  the  parent  to  save  the  child  from  public  charity,  is  as  precarious  as 
that  of  a  sister  in  the  life  of  an  affectionate  brother.  For  if  the  bro- 
ther may  withdraw  all  support,  so  may  the  father,  except  as  before 
stated.  And  yet  a  policy  effected  by  a  child  upon  the  life  of  a  father 
who  depended  on  same  fund,  terminable  by  his  death,  to  support  the 
child,  would  never  be  questioned,  although  much  more  should  be  se- 
cured than  the  legal  interest  which  the  child  had  in  the  protection  of 
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his  father.  Indeed,  we  are  well  satisfied  that  the  interest  of  the  plain- 
tiff in  the  life  of  her  brother  is  of  a  nature  to  entitle  her  to  insure  it 
Nor  can  it  easily  be  discerned  why  the  nnderwriters  should  make  this 
a  question  after  a  loss  has  taken  place,  where  it  does  not  appear  that 
any  doubts  existed  when  the  contract  was  made,  although  the  same 
subject  was  then  in  their  contemplation."  This  case  establishes  the 
principle  that  an  uncertain  interest  in  the  life  of  the  person  insured  is 
sufficient  to  support  and  uphold  a  policy  in  favor  of  another  for 
whose  benefit  it  was  taken.  The  brother  supported  and  educated  the 
sister,  but  he  was  under  no  legal  obligations  to  do  so,  and  he  might 
have  withdrawn  that  support  at  any  time. 

In  a  well-considered  case  (The  Trenton  Mut  life  and  Fire  Ins. 
Co.  y&  Johnson,  4Zab.,  676)  the  point  has  been  directly  decided  that 
it  is  not  necessary  for  the  plaintiff  to  prove  an  insurable  interest  in 
the  life  insured,  and  that  if  any  interest  were  necessary,  it  need  not 
be  such  as  to  constitute  any  direct  claim  upon  the  insured,  but  it 
would  be  sufficient  if  any  indirect  advantage  might  result  from  the 
life. 

There  was  no  statute  ill  New  Jersey,  where  this  decision  was  made, 
prohibiting  such  insurances,  nor  is  there  any  here.  The  insurance 
was  not  a  mere  wagering  contract,  and  therefore  cannot  be  said  to 
contravene  any  principle  of  public  policy.  The  plaintiff  had  an  inter- 
est in  the  life  of  dark  ;  a  valid  contract  of  marriage  was  subsisting 
between  them.  Had  he  lived  and  violated  the  contract  she  would 
have  had  her  action  for  damages;  had  he  observed  and  kept  the  same, 
then  as  his  wife  she  would  have  been  entitled  to  support  In  my 
opinion  she  had  such  an  interest  as  was  entirely  sufficient  to  render 
the  contract  valid.  The  defense  in  this  case  is  devoid  of  merit,  and  is 
not  creditable  to  the  defendant  making  it  There  is  no  pretense  that 
there  was  any  concealment  of  facts  at  the  time  of  making  the  con- 
tract Upon  the  &cts  there  was  no  hesitation  in  entering  into  the 
agreement  and  obtaining  the  premium  and  issuing  the  policy.  Had 
the  defendant  been  as  willing  to  observe  and  fulfill  its  obligations  as  it 
was  to  receive  premiums,  then  this  case  would  have  never  occupied 
the  time  of  the  courts. 

The  judgment  should  be  affirmed.    All  the  judges  oonouizing. 
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OASES  REPORTED. 

The  present  number  of  the  Joubnal  contains  a  fall  report  of  the 
decisions  in  eight  insurance  case& 

The  case  of  Surid;  V8,  The  Home  Life  Ins,  Co,  was  tried  in  the  Unit- 
ed States  Circuit  Court  for  the  Eastern  District  of  Missouri.  The 
suit  was  upon  a  policy  of  life  insurance,  and  the  defense  of  the  com- 
pany was  a  fraudulent  assignment  of  the  policy  by  the  assured  to  the 
plaintiff  and  Mse  and  fraudulent  statements  by  the  assured  in  the 
application,  respecting  his  health  and  his  habits  in  regard  to  the  use 
of  intoxicating  liquors.  The  court  held  that  the  answers  in  the  ap- 
pHcation  were  warranties,  and  that  if  they  were  untrue  the  policy  was 
yoid,  although  the  statements  were  not  material,  and  although  there 
was  no  intentional  or  fraudulent  misstatements  ;  that  a  distinction 
was  to  be  made  between  untcuthful  answers  and  a  failure  to  make 
full  answers  to  such  questions ;  and  that  the  burden  of  proof  was 
upon  the  company  to  show  a  breach  of  the  warranty.  The  court  also 
held  that  an  assignment  of  the  policy  as  security  for  a  debt  was  valid, 
although  the  debt  was  much  less  than  the  amount  of  the  insurance. 
The  verdict  of  the  jury  was  for  the  plaintiff.  The  law  in  regard  to 
the  burden  of  proof,  in  the  case  of  warranties  in  life  policies  does  not 
appear  to  be  folly  settled.  The  decision  in  this  case  ia  in  conflict 
with  that  in  Price  et  aL  vs.  Phoonix  Mut  Life  Ins.  Co.,  reported  in  the 
April  number  of  this  Joubnal. 

The  case  of  €chen  vs.  The  New  York  MvJtuoL  Life  Ins.  Co,,  decided 
in  the  Court  of  Appeals  of  New  York,  arose  on  a  policy  issued  in 
1849,  to  a  citizen  of  Georgia.  During  the  war  the  plaintiff  was  una- 
ble to  pay  the  premiums.  At  the  dose  of  the  war  she  made  tender 
of  the  unpaid  premiums,  but  the  company  refused  to  receive  them, 
declaring  the  policy  forfeited  and  cancelled.  The  plaintiff  prayed 
that  the  policy  might  be  declared  valid,  and  that  she  might  be  per- 
mitted to  pay  the  premium.    The  court  held  that  she  had  a  right  to 
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maintain  the  action  —although  the  husband,  upon  whose  life  the  poli- 
cy was  issued,  was  still  living — ^and  indorsed  the  doctrine  of  the  cases 
reported  in  this  Journal,  of  Semmes,  adm'r,  vs.  The  City  Fire  Ins.  Co.; 
The  Manhattan  Ins.  Co.  vs.  Warwick;  and  Hamilton,  ex'r,  against  this 
company;  holding  that  the  policy  was  not  invahdated  by  the  effect  of 
the  war  or  the  failure  of.  the  plaintiff  to  pay  the  premiums  during  the 
war,  and  that  the  company  was  bound  to  receive  the  premiums  if 
payment  was  offered  as  soon  as  the  plaintiff  could  legally  make  it 
Several  interesting  questions  arose,  and  are  decided  in  the  course  of 
the  opinion. 

In  Thompson  vs.  The  St.  Louis  Mutual  L^e  Ins.  Co.,  the  Supreme 
Court  of  Missouri  decide  that  where  it  is  the  practice  of  the  company 
to  accept  premiums  without  objection,  after  the  day  stipulated  for 
payment,  it  will  be  held  to  have  waived  the  exact  time  as  an  essential 
ingredient  of  the  contract^  and  that,  although  a  note  at  the  foot  of  f^e 
policy  stated  that  if  a  premium  should  be  received  after  a  day  speci- 
fied for  its  payment,  it  should  be  considered  an  act  of  courtesy  and 
should  form  no  precedent  in  regard  to  future  payments. 

The  main  point  arising  in  the  case  of  The  Home  Ins.  Co.  of  New 
York  vs.  Heck,  related  to  the  right  of  the  company  to  cancel  a  policy 
upon  a  lot  of  cord- wood  while  the  fires  were  burning  in  the  surround- 
ing forest.  The  court  held  that  the  company  could  not  cancel  tiie 
policy  when  a  fire  was  approaching  the  property  insured,  or  in  ihe 
face  of  a  threatening  or  approaching  danger.  The  decision  was  ren- 
dered in  the  Supreme  Court  of  Illinois. 

The  case  of  Luce  vs.  The  Springfield  Fire  and  MariTie  Ins.  Co.  was 
tried  in  the  United  States  Circuit  Court  for  ttie  Western  District  of 
Michigan.  The  insurance  was  upon  oil  paintings,  and  the  main  ques- 
tion was  one  of  construction;  and  whether  the  policy* was  an  open  or 
a  valued  policy. 

Schwartz  vs.  Oermania  Life  Ins.  Co.  was  decided  in  the  Supreme 
Court  of  Minnesota.  The  court  held  that  where  the  agent  has  no 
discretion  or  duty,  save  only  to  deliver  the  policy  upon  payment  of 
the  premium,  the  transmission  of  the  policy  by  the  company  to  the 
agent  is  equivalent  to  dehvery  to  the  applicant^  and  that  a  tender  of 
the  premium  to  the  agent  will  entitle  him  to  the  full  benefit  of  the 
policy  ;  but  where  the  agent  had  instructions  from  the  company,  al- 
though such  instructions  were  unknown  to  the  applicant,  that  he  was 
to  dehver  the  policies  to  applicant  provided  he  was  in  good  health 
at  the  time  of  delivery,  transmission  of  the  policy  to  the  agent  would 
go  no  further  than  to  signify  an  acceptance  of  the  application  on  con- 
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dition  that  the  applicant  was  in  good  health  at  the  time  of  deliv- 
ery. The  question  as  to  when  a  contract  of  insurance  is  completed  is 
folly  discussed  in  the  opinion  of  the  court. 

la  Partridge  vs.  The  Phpenix  Mvi.  Life  Ins.  Co.  the  plaintiff  claimed 
certain  commissions  on  renewed  premiums,  and  to  sustain  his  claim 
offered  to  show  the  usage  between  insurance  companies  and  their 
agents.  The  Supreme  Court  of  the  United  States  held  that  local  and 
limited  usages  and  customs  cannot  be  introduced  into  an  express  con- 
tract, which  is  reduced  to  writing,  and  is  expressed  in  language  nei- 
ther technical  nor  ambiguous. 

The  case  of  Ghishotm  vs.  The  National  CapUal  Life  Ins.  Go. 
which  wafil  decided  in  the  Supreme  Court  of  Missouri,  arose  ou  * 
policy  for  the  plaintiffs  benefit,  upon  the  life  of  one  Clark,  betwfen 
whom  and  the  plaintiff  a  contract  of  marriage  was  existing.  Clark 
died  before  the  solemnization  of  the  marriage,  and  the  company  re- 
fused to  pay  the  insurance,  on  the  ground  that  there  was  no  insurable 
interest  The  court  held  that  there  was  an  insurable  interest,  and 
that  the  company  were  liable.  AH  the  facts  were  known  to  the  com- 
pany at  the  time  they  issued  the  policy,  and  Judge  Wagner,  in  giving 
the  opinion,  justly  remarked  as  follows  :  "  The  defense  in  this  case  is 
devoid  of  merit,  and  is  not  creditable  to  the  defendant  making  it. 
There  is  no  pretense  that  there  was  any  concealment  of  facts  at  the 
time  of  making  the  contract.  Upon  the  facts  there  was  no  hesitation 
in  entering  into  the  i^eement,  and  obtaining  the  premiums  and  is- 
suing the  policy.  Had  the  defendant  been  as  wilHng  to  observe  and 
fulfill  its  obligations  as  it  was  to  receive  premiums,  then  this  case 
would  havd  never  occupied  the  time  of  the  court&" 


[From  the  United  States  Jnrisi] 
JUEISPBUDENCB    AS   AN  ELEMENT   OP  SOCIAL  SCEENOE. 

It  is  somewhat  difficult,  when  speaking  of  social  science,  as  it  is 
now  understood,  to  give  it  a  palpable  form,  or  treat  it  otherwise 
than  as  an  abstract  something,  of  which  we  speak  as  we  do  of  cour- 
age or  patriotism,  or  the  public  good.  Nor  do  we  relieve  it  of 
this  difficulty  altogether,  when,  in  analyzing  the  elements  of  which  it 
is  composed,  we  class  among  them  the  broad  and  prolific  subject  of 
jurisprudence.    And  it  is  only  when  we  have  traced  the  practical 
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extent  to  which  the  law  enters  into  the  structure,  conduct^  and  good 
order  of  society,  that  we  become  aware  how  important  the  functions 
of  this  agency  are  in  the  ministry  of  social  science. 

My  purpose,  in  attempting  to  point  out  the  connection  there  is  be- 
tween the  twOy  will  be  to  show  that  law,  though  generally  regarded  as 
1  special  science,  and  in  its  study  and  application  as  limited  to  a  few 
^ho  are  trained  to.  its  proper  functions,  borrows,  in  no  small  degree, 
jts  form  and  character  from  the  prevailing  sentiments  and  habits  of 
thought  of  the  sovereign  from  which  it  derives  its  authority.  And 
that,  in  our  country,  where  this  source  of  authority  is  the  people, 
their  character  and  prevailing  sentiment  become  the  type  of  what  the 
law  is.  So,  in  turn,  the  character  of  a  people's  laws  acts  directly 
upon  that  of  the  people  themselves.  The  remark  is  historically  true, 
that  a  people  are  never  better  than  their  laws  ;  while  it  is  equally  so 
that  a  wise  body  of  laws  is  often  able  to  sustain  a  healthy  tone  of  pub- 
lic sentiment,  even  amidst  a  deleterious  atmosphere  of  luxury  and 
vice. 

It  is  in  this  way  that  we  b^gin  to  perceive  what  important  part  men 
and  women  individually  play,  in  every  community  in  which  they  have 
the  courage  to  think  for  themselves,  in  helping  to  form  the  public  opin- 
ion which  gives  character  and  direction  to  the  laws  by  which  the  whole 
State  is  governed. 

To  make  this  proposition  more  palpable,  and  at  the  same  time  to 
show  the  importance  of  a  wise  exercise  of  this  power,  we  need  only 
glance  at  some  of  the  more  obvious  relations  which  subsist  between 
the  laws  of  a  people  and  the  moral  and  physical  condition  of  the  in- 
dividuals who  compose  it  We  need  hardly  to  be  reminded  of  the 
sense  of  insecurity  of  life  or  property  which  prevails  in  a  community 
in  which  the  restraints  of  government  are  not  felt.  The  thought  of 
originating  or  sustaining  in  silch  a  community  systems  of  education, 
or  schemes  of  charity  and  benevolence,  or  even  of  providing  safe- 
guards for  the  public  health  and  general  comfort  of  the  people,  would 
simply  be  preposterous  and  absurd.  It  would  be  looking  for  the 
fruits  of  high  culture  amidst  the  tangled  mazes  of  a  trackless  jungle. 
We  have,  then,  only  to  start  at  such  a  state  of  human  life,  and  mark 
the  changes  through  which  we  reach  the  advancing  grades  and  stages 
of  civilization,  up  to  the  highest,  to  be  sensible  how  the  character  of 
each  of  these  may  be  measured  by  the  condition  of  its  government 
and  its  laws,  and  the  manner  in  which  these  are  administered.  The 
foundations  of  society  are  unstable  just  in  proportion  to  the  want  of 
steadiness  and  consi8ten<7  in  its  government    No  one  feels  safe  in 
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the  midst  of  a  revolution  ;  and  the  worst  possible  condition  of  a  peo- 
ple is  a  state  of  anarchy  and  licentiousness.  In  such  a  state,  every- 
thing that  goes  to  make  up  social  sciende  is  arrested,  and  becomes  of 
no  account  Labor  is  without  its  protection  or  reward,  the  school  is 
closed,  improvement  stops,  vice  stalks  abroad,  crime  goes  unpunished, 
and  social  advancement  comes  to  a  stand-stiH  In  such  a  state  of 
things,  moreover,  there  is  no  one  to  enforce  the  regulations  which 
public  health  demands,  or  to  heed  the  lessons  of  experience,  or  the 
economies  of  trade  and  domestic  industry.  These  are  some  of  the 
results,  socially  considered,  of  the  want  of  law  ;  while,  in  contrast  to 
this,  it  is  no  less  true,  that  the  better  and  wiser  the  people's  laws  are, 
the  more  amply  do  they  enjoy  the  benefits  and  blessings  which  flow 
from  the  institutions  of  which  social  science  takes  cognizance. 

We  start  then  with  assuming,  that  law  lies  at  the  foundation  of  so- 
cial improvement ;  and  in  speaking  of  jurisprudence  as  an  element  of 
social  science,  we  refer  more  especially  to  such  parts  of  the  law  as  are 
subsidiary  to  the  great  ends  to  which  human  society  is,  ultimately, 
aiming.  While  it  makes  the  past  secure,  it  is  unceasing  in  its  efforts 
to  reach  a  still  higher  measure  of  excellence  in  the  future.  It  is  suf- 
ficient for  our  purpose,  that  the  law  under  which  we  look  for  these  re- 
sults, is  partly  the  fruits  of  legislation,  but^  to  a  much  larger  extent, 
is  borrowed,  in  an  unwritten  form,  from  the  changing  condition 
through  which  society  is  passing,  and  the  wapts  and  necessities  of 
trade  and  business.  It  ia  the  province  of  jurisprudence,  as  it  is  here 
apphed,  to  combine  both  these  elements  in  one,  and  so  to  deal  with 
them  as  to  ascertain  and  apply  the  fundamental  principles  upon  which 
they  rest  as  a  practical  system. 

Before  entering,  however,  upon  the  subject  in  detail,  it  should  be 
borne  in  mind  that  the  character  of  a  people's  laws,  as  already  inti- 
mated, depends,  to  a  great  extent,  upon  the  moral  and  intellectual 
condition  of  the  people  themselves.  So  iivc  as  these  laws  are  unwrit- 
ten, they  are  little  more  than  a  reflex  of  the  prevailing  habits  of 
thought  and  modes  of  business  in  a  community.  Whereas  the  char- 
acter of  the  legislation  of  a  State  is  prudent  or  otherwise,  according 
as  the  legislator  acts  up  to  the  true  principles  of  social  science. 
There  are  certain  laws  of  physical  as  weU  as  moral  science,  which  le- 
gislators have,  at  times,  vainly  attempted  to  correct  or  control  by  the 
interposition  of  human  legislation,  where  even  a  slight  knowledge  of 
the  principles  of  social  science  would  have  shown  them  the  futility  of 
the  attempt  Statutes  and  decrees  have  thus  sought  at  times  to  sup- 
press the  guilt  of  heresy  by  the  gibbet  and  the  stake.    And  laws  fix- 
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ing  the  hours  or  prices  of  labor,  have  undertaken  to  change  the  un- 
written canons  of  political  economy,  which  graduate  those  by  the  un- 
erring standai'd  of  demand  and  supply  in  the  market,  in  which  labor 
is  bought  and  sold. 

The  connection  between  law  and  social  science  may  be  illustrated, 
if  we  consider  any  one  of  the  subjects-matter  of  that  science.  Take, 
for  example,  that  of  education.  The  law  is  constantly  demanding 
those  qualities  and  capacities  of  mind  and  heart,  which  can  be  best,  if 
not  alone,  deriyed  from  culture  and  training.  They  are  needed  in  ev- 
ery department  of  civil  government.  Ignorance  on  the  part  of  its 
functionaries  is  altogether  incompatible  with  a  successful  administra- 
tion of  its  a£fairs.  Where  everybody,  therefore,  takes  part  in  the 
functions  of  government,  either  directly  or  indirectly,  the  law  virtual- 
ly demands  that  every  man  shall  be,  to  a  certain  extent,  educated.  It 
is  required  alike  of  the  legislator,  the  magistrate,  the  juror,  and  the 
elector. 

Social  science  and  the  general  spirit  of  the  common  law,  moreover, 
concur  in  the  relations  which  they  sustain  in  the  family,  such  as  those 
of  parent  and  child,  and  master  and  servant  For  its  instrumental- 
ities in  provoking  and  supplying  this  education  which  the  public 
good  requires,  social  science  is  dependent  upon  such  statutes  as  the 
wisdom  of  the  legislature  may  provide.  Our  schools  rest  for  their 
support  upon  the  provisions  of  the  statute-book.  But  the  moment 
one  of  these  is  established,  the  common  law  comes  in  and  supple- 
ments the  statute,  by  defining  the  duties  of  the  teacher  and  the  pu- 
pil, and  clothes  the  former  with  the  requisite  power  of  discipline  for 
preserving  order  and  enforcing  his  reasonable  commands.  Without 
these  aids  from  the  law,  education  would  fail  of  its  objects,  and  social 
science,  to  that  extent,  become  little  better  than  a  dead  letter.  In 
this  way  social  science  and  public  law,  in  their  co-operation  in  New 
England,  have,  at  times,  been  a  hundred  years  in  advance  of  the  ac- 
tivities of  the  old  world. 

Another  illustration  might  be  di*awn  from  the  condition  of  our 
public  charities — the  relief  provided  for  the  poor,  and  the  watch  and 
guardianship  which  the  law  keeps  over  the  imbecile  and  the  insane. 
Government  in  this  way,  with  us,  becomes  itself  what  all  governments 
have,  at  times,  claimed  to  be,  a  great  and  all-embracing  charity,  tak- 
ing care  of  those  especially  who  cannot  take  care  of  themselves.  How 
this  duty  of  mutual  service  and  relief  shall  be  carried  into  effect  de- 
pends upon  the  details  which  the  law  supplies.  A  portion  of  what 
those  shall  be  falls  under  the  cognizance  of  the  common  law,  while 


Digitized  by  CjOOQ IC 


1873]        Jurisprudence  as  an  Element  (f  Social  Science.  471 

no  inconsiderable  part  depends  upon  the  wisdom  of  a  people's  legis- 
lation. 

In  one  or  the  other  form,  onrlaw  secures  to  every  man  the  fruits  of 
his  own  skill  and  labor,  as  a  means^for  his  own  support  and  that 
of  his  family.  It  imposes  the  duty  of  feeding  and  clothing  the 
child  upon  the  parent^  till  he  is  of  an  age  to  do  it  for  himself ;  and 
beyond  that,  calls  upon  all  whom  fortune  has  favored  with  more 
than  is  needed  for  their  immediate  support  to  contribute  of  their 
substance  for  the  comfort  of  such  as,  through  vice,  folly,  or  imbeci- 
lity, must  suffer  or  perish,  if  not  oared  for  by  the  wisdom  and  be- 
nevolence of  the  law.  And  it  is  here  that  jurisprudence  and  social 
science  meet  upon  a  comimon  groimd,  and  work  together  for  a  com- 
mon object.  Social  science  lends  its  counsels,  while  jurisprudence 
provides  the  means  of  carrying  them  into  effect  How,  for,  exam- 
ple, the  poor  are  to  be  dealt  with,  has  engaged  the  attention  and 
thought  of  the  best  and  wisest  philanthropists  and  law-makers  from 
the  dawn  of  civilization  to  the  present  day.  England  has  been  legis- 
lating upon  the  subject  since  the  days  of  Henry  YUL,  but  has  not 
yet  solved  the  frightful  problem.  Statutes  have  multiplied  by  scores, 
and  schemes  without  number  have  been  devised  to  rid  the  country  of 
the  evil  of  pauperism  ;  and  the  only  result  has  been,  that  to-day  ev- 
ery twentieth  person  in  all  England  is  supported  at  the  public 
charge.  In  the  Catholic  countries  of  Europe,  the  Church  acts  as  al- 
moner for  the  poor,  and  instead  of  being  shut  up  in  large  unions  or 
receptacles,  as  in  England,  beggars  are  met  with  everywhere.  But 
though  neither  of  these  measures  reaches  the  sources  of  pauperism, 
they  show,  as  a  historical  truth,  that  it  is  an  evil  which  multiplies  it- 
self in  almost  a  geometrical  ratio,  if  not  checked  or  regulated  by 
proper  legislation.  In  this  way  the  jurisprudence  of  pauperism  be- 
comes an  element  of  social  science,  which  its  friends  and  advocates 
cannot  ignore  if  they  would. 

And  in  this  connection  a  passing  remark  is  due  to  a  subject  which 
at  times  has  attracted  public  attention,  that  of  compulsory  education. 
There  are  those  who  deny  such  a  right  to  government,  on  the  ground 
that  it  is  infringing  upon  the  prerogative  of  the  parent  and  interfer- 
ing with  the  free  agency  of  the  child.  This  is  reasoning  upon  alto- 
gether false  premises.  The  child  does  not  belong  to  the  parent,  in  the 
sense  of  property  and  ownership.  Nor  is  the  obligation  all  on  one 
side.  If  the  father  insists  upon  the  services  of  his  child,  he  is  bound, 
in  nature,  to  provide  him  with  what  is  necessary  to  his  moral  and  in- 
tellectual growth  and  health,  as  much  as  he  is  to  feed  and  supply  his 
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physical  want&  But  when  we  come  to  the  claims  of  society  upon 
him,  this  duty  becomes  even  more  imperative  than  when  viewed  in 
the  light  of  a  personal  obligation.  The  parent  is  a  citizen,  at  the 
same  time  that  he  is  master  in  his  own  &imily,  and  as  sach  is 
bound  to  observe  the  duties  and  obligations  which  he  owes  to  the 
government  under  which  lives.  And  experience  has  demonstrated, 
in  a  thousand  different  ways,  that  to  maintain  a  free  government 
a  people  must  receive  a  certain  amount  of  moral  and  intellectual 
training.  It  is  as  necessary  in  civil  life  as  the  drill  and  discipline  of 
the  soldier  in  the  time  of  war.  And  a  State  has  quite  as  strong  a 
right  to  coerce  its  children  to  submit  to  the  discipline  of  its  schools, 
as  it  has  to  compel  its  adult  citizens,  in  time  of  war,  to  come  under 
the  discipline  of  the  camp.  The  only  difficulty  in  this  matter  is  to 
know  where  legislation  shall  cease,  and  to  what  extent  the  State  may 
go  in  the  legitimate  exercise  of  its  proper  functions.  And  to  do  this 
wisely,  legislation  calls  in  the  aid  of  social  science,  with  its  practical 
suggestions  of  experience  and  its  lessons  of  sound  philosophy. 

But  there  is  no  subject,  I  apprehend,  upon  which  it  is  so  important 
that  legislation  and  social  science  should  harmonize,  if  action  is  to  be 
had  upon  it,  as  that  of  labor.  It  enters  so  widely  into  the  business 
afGEdrs  of  every  community,  that  men  are  disposed  to  take  it  for  grant- 
ed that  a  thing  of  such  general  interest  may  and  ought  to  be  regulat- 
ed by  some  general  laws.  They  forget  that  there  are  certain  canons 
of  poHtical  economy  which  are  paramount  to  all  municipal  legislation, 
and  as  imperative  and  irreversible  as  the  laws  of  nature  itself.  Any 
one  who  should  put  faith  in  the  discussions  which  are  going  on  among 
the  operative  classes  in  our  own  country  or  abroad,  would  be  ready  to 
conclude  that^  no  matter  how  difficult  a  social  problem  may  be  —as, 
for  instance,  that  of  the  relation  of  capital  to  labor — ^it  only  needs  a 
few  positive  enactments  to  solve  the  difficulty  and  redress  the  wrongs 
which  may  grow  out  of  their  mutual  dependence  on  each  other.  And 
so  experiments  are  constantly  being  made  to  find  a  remedy  by  legis- 
lation for  evils  which  even  a  limited  knowledge  of  the  laws  of  social 
science  would  show  lie  deeper  than  any  empirical  treatment  can  reach. 
That  capital  is,  at  times,  unjust  and  oppressive,  and,  in  its  partnership  - 
with  labor,  seizes  upon  the  lion's  share  of  their  earnings,  everybody 
know&  Nor  can  it  be  denied  that  when  this  affects  a  class  who  can- 
not take  care  of  themselves — such,  for  example,  as  children  in  manu- 
facturing establishments,  in  respect  to  their  attendance  upon  schools 
and  their  hours  of  labor — government  is  bound,  upon  every  principle, 
to  protect  them  by  stringent  laws.    But  to  attempt  to  do  this  for  men 
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who  axe  free  agents,  and  capable  to  judge  as  well  as  to  act  for  them- 
selves, wonld^  in  the  end,  be  sure  to  defeat  the  purpose  at  which  they 
aim.  Take  the  case  of  the  hours  of  labor.  To  limit  those  to  a  spe- 
cific number  per  day  or  week,  is  reducing  all  who  live  by  industry  and 
skill  to  the  lowest  average  standard  or  measure  of  power  and  produc- 
tion ;  limiting  the  capacity  of  the  man  with  robust  health  to  the  abil- 
ity of  one  whose  constitution  has  been  impaired  or  his  forces  enfee- 
bled. If,  in  the  supposed  interest  of  labor,  this  is  carried  so  far  that 
the  dead  capital  of  the  employer  cannot  be  turned  to  profitable  ac- 
count, the  consequence  must  inevitably  be  to  stop  his  works  altogether, 
and  thus  diminish,  to  that  extent,  the  ordinary  demand  for  labor, 
thereby  overstocking  the  market^  and  reducing  the  price  it  might 
otherwise  command.  In  this  way,  every  attempt  to  force  up  the  price 
or  diminish  the  hours  of  labor  in  the  business  of  a  community,  be- 
yond what  would  naturally  result  from  the  force  and  voluntary  action 
of  the  employer  and  the  employed,  must,  in  the  end,  bring  evil  upon 
both. 

It  is  here  that  social  science  comes  in  with  its  own  laws,  to  supple- 
ment those  of  legislation.  It  teaches  labor  that  its  worst  enemy  is 
ignorance  ;  that  the  proportion  of  price  between  skill  and  brute  force 
is  always  in  favor  of  the  former  ;  that  the  competition  which  hurts 
the  laborer  is  not  between  the  masters  of  trade  or  business,  but  be- 
tween that  large  class  of  untrained  and  unskilled  workmen  who  are 
content  to  do  the  drudgery  of  labor.  To  rise  above  this  requires  the 
laborer  to  be  educated,  and  to  make  education  free  calls  for  the  action 
of  the  Government.  It  must  provide  for  the  support,  of  schools  and 
institutions  of  technical  scienca  And  another  effect  of  educating  the 
laborer  is  to  elevate  labor  itself,  and  to  correct  that  false  notion  which, 
at  times,  has  degraded  it  as  a  calling.  So  long  as  capital  owned  the 
laborer,  and  in  order  to  do  so  kept  him  ignorant  and  dependent,  la- 
bor itself  partook  of  the  character  of  those  who  performed  it,  and 
drove  men  to  seek  such  departments  of  it  only  as  had  a  factitious  re- 
spectability attached  to  its  pursuit  Stout  and  healthy  men  have 
shrunk  from  the  dignified  service  of  the  farm  and  the  workshop,  to 
crowd  and  jostle  each  other  as  clerks  in  stores,  and  dealers  in  buttons 
and  haberdashery.  This  condition  of  things  has  worked  particularly 
hard  upon  the  female  labor  of  the  country.  In  their  aversion  to  do- 
mestic duties  and  employments,  they  are  in  constant  competition  with 
each  other  in  what  they  are  content  to  do,  till  their  wages  are  meas- 
ured by  what  will  barely  suffice  them  to  support  life. 

If  men  and  women  were  better  educated  in  regard  to  the  true  dig- 
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nify  of  labor,  there  would  be  tar  more  of  equality  in  social  rank  than 
there  now  is,  and  far  less  of  heart-burning  and  discontent  with  the 
condition  in  which  they  find  themseWes  in  relation  to  each  other  than 
are  now  indulged  in  by  so  many.  Legislation,  however,  at  best,  can 
do  httle  more  than  provide  instrumentalities,  which  it  leaves  for  so- 
cial science  to  apply.  Either,  without  the  other,  is  but  half  a  power. 
But  in  the  war  which  humanity  is  waging  with  evil,  in  every  form,  it 
is  only  by  the  combined  and  harmonious  action  of  both  that  men  can 
hope  to  carry  forward  the  reforms  which  aim  to  make  the  world 
richer  and  happier,  by  making  it  wiser  and  better. 

ExoBT  Wabhbubn. 
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OTTTLIKEB  07  AN  IlTEEBNAlXOKAL  0>DE. 

By  David   Dudley  Field.    New  York  : 
Baker,  Voorhia  &  Company. 

This  work  is  presented  in  two  parts. 
Book  1st  IB  occupied  with  international 
lelatious  daring  a  state  of  peeice,  and 
Book  2nd  treats  of  such  modifications 
thereof  as  may  be  necessitated  by  a  state 
of  war.  Perhaps  the  best  thing  to  say 
of  this  effort,  and  the  most  fitting  com- 
pliment to  give  to  its  author,  is  an  ex- 
pression of  belief  and  confidence  that 
if  the  principles  enunciated  in  Book  Ist 
are  allowed  to  pass  into  practice,  the 
ftmction  of  Book  2nd  will  cease.  Let 
international  peace  obtain  by  law,  and 
war  will  speedily  become  obsolete.  This 
magnificent  thought  seems  to  have  in- 
spired Mr.  Field,  for  his  work  is  not 
merely  a  codification  of  existing  rules — 
it  is  a  presentation  of  new  and  enlight- 
ened principles  that  hereafter  shall  in- 
fluence the  family  of  nations.  To  carry 
them  out  he  would  at  present  reduce  ar- 
mies and  navies,  abolish  privateering, 
establish  tribunals  for  the  adjustment  of 
public  controversies  by  firiendly  arbitra- 
ti«ii»  exempt^  with  but  few  exoepti(»is, 


private  property  fh)m  capture  on  sea  as 
on  land,  and  Umit  war  to  a  species  of  mo- 
nomaohy.  Should  this  ensue,  an  easy 
step  would  carry  international  civiliza- 
tion to  that  plane  whence  armies  and  na- 
vies would  be  viewed  simply  aaposse  cam- 
ndtalus  executing  a  mandate  at  a  world's 
ooort  Mr.  Field,  from  his  long  experi- 
ence as  a  codifier,  is  an  authority  in  him- 
self; but  being  undertaken  under  the  aus- 
pices of  the  Social  Science  Oongraas,  the 
subject  wUl  assume  additional  import- 
ance. 


-»♦•- 


MISCELLANEOUS. 


WABRAirCT. 

The  following  syllabus  of  the  opinion 
of  Judge  Yaple  is  taken  from  the  Asner^ 
icon  Lava  JimeSt  which  contains  the 
opinion  in  ftill : 

SUPXBIOB  00X7BT   OV  GINGINNAXI. 
Witkint  w.  The  Tcixieeo  Pin  and  Marine  Tnt,  Oo, 

Where  a  time  policy  of  insurance  upon 
a  steamboat,  insuring  her  against  the 
perils  of  navigation  and  loss  by  fire, 
contained  these  i>roviEdons  :  '*  With 
lission  to  navicate  the  Ohio  and 
rivers  Delow  Oairo^  Uli- 
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noia ;  coal  oil  claoae  waived,"  fol- 
lowed by  a  clause  among  the  special 
wananties,  containing  the  coal  oil 
claofie,  stipulating  as  follows  :  **  War- 
ranted by  the  assured  *  *  *  that  the 
said  vessel  shall  be  run  and  navigated 
upon  the  aforesaid  privileged  waters, 
as  is  usual  for  boats  of  her  class  in 
the  usual  proseoutiou  of  business, "  and 
also  containing  other  stipulations  as  to 
what  thingfs  should  but  temponirily 
suspend  the  risk— deviation  irom  the 
area  of  permitted  waters  not  being 
among  those  mentioned — and  where 
such  insured  boat,  during  the  time 
covered  by  the  policy,  without  the  con- 
sent of  the  underwriter,  made  a  voy- 
age upou  auother  river  in  safety  than 
tho63  specified  as  permitted,  and  was 
afterward,  dtiring  the  period  of  insur- 
ance, destroyed  by  .fire,  within  the 
permitted  waters, 
Meid^  that  the  policy  amounted  to  a  war- 
ranty thut  the  boat  should  navigate 
none  other  than  the  permitted  rivers, 
as  well  as  that  she  would  navigate  them 
in  the  usual  way  foi  boats  ofher  class, 
aud  in  the  usual  prosecution  of  busi- 
ness ;  tha^-  such  warranty  was  broken 
by  the  unauthorized  voyage  on  another 
river  than  those  permitt^  and  that 
the  insured  cannot  recover  for  the 
boat's  subsequent  loss  by  fire. 


SIB   BOdNDELL  PALMEB. 

Acts  of  self-sacrifice  for  conscience's 
sake,  unfrequent  at  best,  are  perhaps 
rarest  in  political  life.  The  exception  to 
this  role  should  and  does  excite  admira- 
tion. Sir  Boundell  Palmer,  (now  Lord 
Selbome, )  England's  great  liberal  lawyer, 
took  a  hold  upon  public  esteem  as  almost 
no  other  polidcian  has,  when  he  refused 
th^  highest  honors  of  his  profession  ra- 
ther than  violate  his  conscience.  His  re- 
jection of  the  wool-sack,  when  its  accep- 
tance required  a  pledge  to  aid  in  the  di^ 
establishment  of  the  Irish  Ohurch,  has 
however  not  been  without  reward.  Be- 
yond the  approval  of  his  conscience,  he 
has  not  only  won  golden  opinions  from 
all  classes  of  people,  but  in  Parliament 
stands  higher  than  ever  before.  No  longer 
a  mere  party  man,  his  opinion  carries 


great  weight,  and  often  determines  the 
victory.  He  is  a  grave,  elderly  man,  ot 
subdued  and  even  melancholy  appear- 
ance, gifted  with  a  wonderful  command 
of  langu^e,  the  e£fect  of  which  is 
heightened  by  a  clear,  musical  voice. 
Its  "  silken  softness  "  is  but  one  of  the 
feminine  characteristics  of  a  man  in 
whose  temper  and  character  there  is 
much  that  is  womanly,  such  as  a  deep 
reverence  for  religion,  great  tenderness 
of^feeling,  and  just  a  tinge  of  jealousy. 
Allied  to  these  gentle  traits  is  a  mind  of 
the  highest  order,  capable  at  once  of 
commanding  the  subtlest  niceties  of  ar- 
gument and  the  broadest  principles.  Al- 
though the  most  successful  of  all  chan- 
cery barristers  recently  in  practice,  the 
cause  of  his  remarkable  popularity  is 
not  obvious  to  an  outsider.  His  grace- 
ful and  fluent  sfyle,  while  pleasant  to 
listen  to,  is  not  impressive,  and  in  time 
becomes  monotonous,  and  his  very  flu- 
ency often  involves  the  simplest  point 
of  law  in  such  a  haze  of  language  as  to 
effectually  conceal  it  from  all  but  the 
keenest  intellects.  It  is  on  record  that 
on  one  occasion  Sir  Boundell,  having 
been  addressing  a  learned  judge,  with- 
out a  pause  from  ten  in  the  morning  un- 
til two  in  the  afternoon,  and  being  still 
apparently  as  fax  from  an  end  of  his 
speaking  as  ever,  was  interrupted  by  the 
court  with  the  words,  <*  It  would  be  a 
great  assistance  to  us.  Sir  Boundell,  if 
you  would  state  what  your  point  is." 
Unsurpassed  in  clearness  and  concise- 
ness when  necessary,  he  is  unapproach- 
able in  his  ability  to  hide  the  real  point 
of  a  case  when  that  is  needed.  An  ear- 
nest churchman,  he  has  shown  his  de- 
votion by  many  sacrifices.  But  recently 
he  bought  an  estate  in  tlie  south  of  En- 
gland, intending  to  erect  a  residence 
thereon,  but  learning  that  a  church  was 
needed  in  the  district,  he  proceeded  to 
build  one  before  a  single  stone  was  laid 
in  his  own  house.  His  **  Book  of  Praise '* 
is  perhaps  the  best  collection  of  hymns 
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in  the  English  language.  In  the  House 
of  Commons  he  is  as  popular  as  in  Uie 
court-room,  speaking  often  with  genu- 
ine eloquence.  Though  consenratiTe  on 
some  questions,  he  is,  on  the  whole,  a 
thoroughly  staunch  liberal  Standing 
at  the  head  of  his  profession,  and  en- 
joying the  esteem  of  all,  his  being 
"  raised  to  the  peerage  "  by  the  title  of 
Lord  Selborne  has  hardly  increased  his 
honors.  The  House  of  Commons  has 
been  robbed  to  enrich  the  House  of 
Lords.  As  an  evidence  however  that  his 
present  position  as  Lord  Chancellor  of 
England  has  not  serred  to  alienate  his 
sympathies,  we  note  his  taking  the  chair 
at  a  workingman's  meeting  in  a  school- 
room at  Liphook,  which  had  assembled 
to  take  into  consideration  the  formation 
of  an  industrial  insurance  society,  on 
which  occasion  he  proceeded  to  set  forth 
the  great  advantage  of  life  insurance. 


LAWYERS  AT  THE  OAPITOL. 

The  American  Law  limes  says  the 
national  capital  is,  in  respect  to  its  pro- 
fessional citizens,  wholly  sui  generis.  It 
contains  the  best  and  the  worst  repre- 
sentative lawyers  of  the  nation.  The 
former  occupy  a  place  of  their  own,  and 
are  known  chiefly  in  connection  with 
judicial  questions  of  a  national  charac- 
ter. The  latter  are  ubiquitous,  and  are 
seen  by  every  one  who  come§in  contact 
with  the  surface  of  Washington  society. 
They  are  gentlemen  of  desperate  rem- 
edies and  unlimited  intellectual  resource, 
many  of  whom  have  occupied  govern- 
mental positions  of  profit  and  influence. 
They  are  invariably  men  of  the  largest 
experience,  and,  in  some  instances,  of 
marked  literary  or  social,  and  not  unfre- 
quently  legal  acquirements.  GkneraUy 
possessed  of  superior  intelligence,  they 
practice  their  profession  as  often  from 
choice  as  necessity.  One  day  rich  and 
the  next  reduced  to  what  less  philosophi- 


cal minds  would  suppose  to  be  poverty 
their  whole  career  is  a  grand  contingent 
fee,  the  termination  of  which  is  as  un- 
certain as  the  beginning.  Every  mani- 
pulation opens  up  a  prospect  of  une- 
qualled fascination,  and  when  one  has 
failed,  persistent  industry  and  cautious 
diplomacy  supplies  another. 


PUBLIC  LAND   LAWS. 

At  the  last  session  of  Congress  three 
important  public  land  bills  were  passed. 

1.  'In  relation  to  timber.  Any  person 
planting  and  maintaining  for  five  years, 
forty  acres  of  timber,  the  trees  thereon 
not  being  over  eight  feet  apart,  shall, 
having  proved  the  same  by  two  wit- 
nesses, be  entitled  to  a  patent  to  the 
quarter  section  containing  the  forty 
acres.  Actual  settlers,  under  the  Home- 
stead Act,  for  a  term  of  three  years  and 
who  for  two  years  have  had  under  cul- 
tivation one  acre  of  timber  (the  trees 
similarly  planted)  to  every  sixteen  acres 
of  homestead,  are  entitled  to  a  patent 
for  the  homestead. 

2.  SoLdiers*  Homesteads,  Hereafter 
soldiers  and  sailors  can  enter  one  hun- 
dred and  sixty  acres  in  the  "double 
minimum"  lands,  or  within  railroad 
limits.  And  all  who  have  entered  but 
eighty  acres  can  enter  eighty  acres  ad- 
ditional 

3.  For  Church,  Cemetery y  Schoolj  or 
Railroad  purposes.  Settlers,  by  pre- 
emption, or  under  the  Homestead  Law, 
have  the  right  to  transfer,  by  warranty 
against  his  or  her  own  acts,  any  time 
after  settlmg,  without  waiting  until  the 
five  years  shall  have  expired. 


LONDON   FIRES   IN   1872. 

Captain  Shaw's  annual  report  states 
the  total  number  of  calls  for  fires  to  be 
1,671,  being  a  decrease  of  348   from 
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1871,  and  less  than  the  aTeiage  of  ten 

ycais  past  by  53.    About  one  sixteenth  mobtality  of  liter^t  men. 

were  fatlse  alanns,  one  twenty-third  only  The  following  is  from  a  late  nnmber 

chimney  alarms,  thirteen  sixteenths  of  of  the  Parisian  journal,  Galignani's  Mes- 

slight,  and  one  fonrteenth  of  serious  im-  senger  : 

portance.    The  ratio  of  serions  fires  has  *<  Among  the  jnizes  lately  awarded  by 

steadily  decreased  since  1866,  when  they  the  Academy  of  Sciences,  there  is  one 

were  25  per  cent.    liTOS  lost,  22 — 13  of  the  Montyon  foundation,  for  statis- 

males  and  nine  females.    In  addition  to  tics,  which  has  been  won  by  M.  Poti- 

theaboTe  there  were  3 ,265  chimney-calls,  qnet.    This  gentleman  has  formed  a 

attended  only  by  firemen  with  hand-  complete  catalogue  of  the  ages  of  the 

pumps.  The  50  fire-engines  in  the  aggre-  academicians  since  the  foundation  of  the 

gate  trayeled  17,669  miles.     To  extin-  institntein  1795,  the  periods  at  which 

guish  the  fires  15,000,000  gallons,  or  68,-  they   were   named,   and  their  mortal- 

000  tons  of  water  were  used,  three  fourths  ity.    A  similar  work  of  much  greater 

of  which  was  taken  from  the  canals,  riv-  extent  had  been  compiled  some  thirty 

er  and  docks.  In  58  cases  the  water  ar-  years  ago  by  the  late  M.  B.  de  Ghateau- 

rangements  wereimsatisfactory,  viz.,  six  neuf,  who  had  taken  into  account  all  the 

short  supply,  24  late  attendance,  and  28  learned  academies  in  Europe  ;  but  this 

no  attendance.    The  work  is  performed  immense  task,  which  he  did  not  live  to 

by  50   steam  fire-engines,   85   manual  finish,  was  necessarily  incomplete,  from 

fire-engines,  three  floating  engines,  84  the  difficulty  of  finding  many  dates  up- 

miles  of  telegraph,  125  fi^-escapes,  and  wards  of  200  years  old,  and  other  ele- 

396  fiiremen.   Banked  as  to  locality,  the  ments  of  importance.    This  work,  nev- 

order  of  the  fires  is  private  houses,  lodg-  ertheless,  such  as  it  is,  furnishes  us  with 

ings,   public  houses,  oil-men,  grocers,  an  interesting  table  of  mortality  of  men 

tailoTB,  cabinet  makers,  drapers,  shoe-  of  letters  and  science,  which,  compared 

makers,    booksellers,    bakefs,    stables,  with  M.  Potiquet*s  of  the  same  nature, 

printers,  green-grocers,  railways,  laun-  and  that  of  the  great  French  statistician 

dries,  tobacconists,    furniture   dealers,  De  Parcieux,  who  only  considers  the  du- 

gaming  stock,  carpenters,  offices,  unoo-  ration  of  life  in  regard  to  tontines,  yields 

oupied  houses,  houses   under   repair,  results  very  &^orable  to  the  studious 

builders,     milliners,    chandlers,     beer  class.    We  give  the  following  figures, 

shops,  wagons,  schools,public  buildings,  showing  the  probabilities  of  life  for  such 

gas-works,  ships,  work-houaes,  hospitals,  persons  at  different  ages : 

The  principal  causes  of  fire  were  can-  _             .«...,.  ^   , 

dies,  over-heated  flues,  etc.,  sparks,  es-  ^^        ^^^         Y^^          ^^^^ 

capes  of  gas,  lights  thrown  down,  and       35 82)^  83^  81 

lamps  upset.  A  oat  playing  with  match-       40. 39  80  27 

es  occasioned  one  fire,  fumigating  bugs       A6 26)^  2a  24h 

two  fires.    Most  fires  occurred  on  Sat-       ^ ^^  ^^  ^^ 

urdays,   least  on    Sundays.    Thursday  ^;';\\\\  Jj^           Jj^              u 

was  next  to  Saturday,  being  worse  than  es!! !!!!!!  12              la                 11 

Friday.    Most  fires  broke  out  between       70. 9)i  9K  8K 

eight  and  11  o'clock  at  night    As  to       76 9  7  6>^ 

the  time  in  the  year,  most  ooourred  the       **• 6  5  6 

weeks  ending  Uth  January  and  the  7th       ^ ;   J^  J^  J^ 

July — the  least  in  thoseending  4th  Feb- 
ruary and  19th  May.  From  this  table  we  may  gather  a  oonflr- 


Digitized  by  CjOOQ IC 


478 


Miscellaneous  Department. 


[June 


mation  of  a  remark  already  made— tIz., 
that  literary  and  scientific  pursuits  are 
rather  iavorable  to  longcTity  than  other- 
wise. According  to  it,  M.  Thiers,  now 
76,  would  still  have  seven  years  to  live. 
^Spectator, 


PROFESSOR  TXNDALL. 

The  college  paper  at  Dartmouth,  The 
AnvUy  speaks  of  Professor  Tyndall,  and 
the  sources  of  his  wonderful  popularity 
as  a  lecturer,  in  the  following  terms  : 

**The  elements  of  his  unexampled 
success  (in  this  country)  were  numer- 
ous. The  attainments  of  the  man  )iim- 
self,  and  the  mere  &ct  that  he  was  a 
foreigner,  the  intrinsic  interest  and  beau- 
ty of  his  subject,  and  the  magnificent 
scale  of  his  experimental  illustrations, 
together  with  the  ingenious  advertising 
of  Professor  Toumans,  all  conspired  to 
make  his  lectures  the  jGeishion  ;  and  they 
have  done  great  good,  in  New  York  espe- 
cially, by  making  the  wealth  of  the  com- 
munity respect  and  dignify  science.  The 
ill-natured  jealousy  exhibited  in  certain 
quarters  was,  to  say  the  least,  extreme- 
ly foolish,  and  it  is  very  fortunate  that 
it  did  not  succeed  in  checking  the  popu- 
lar enthusiasm,  for  nothing  can  be  more 
certain  than  that  the  whole  effect  and  in- 
fluence of  Professor  Tyndall's  lectures 
will  be  to  make  scientific  work  in  the 
United  States  more  easy  and  more  hon- 
ored than  even  hitherto.  As  a  scientific 
investigator  and  discoverer  Professor 
Tyndall  stands  high,  though  hardly  in 
the  very  first  rank.  His  mathematical 
ability  and  attainments  are  not  quite 
sufficient  to  give  him  place  with  Sir  Wil- 
liam Thompson,  Stokes,  Helmholtz,  We- 
ber, and  others  who  might  be  named. 
But  his  discoveries  in  diamagnetism, 
(which  secured  his  election  to  tiie  Boy- 
al  Society,)  and  his  investigation  upon 
the  conduction  and  radiation  of  heat» 
and  upon  so-called  actinic  cloudfl,  will 
always  be  clasdcaL    As  a  communicator 


of  scientific  troth  he  is  unsuipassed.  To 
a  thorough  understanding  of  his  subject 
and  a  warm  enthusiasm  in  it,  he  adds  a 
vivid  imagination  and  a  rare  power  of 
putting  into  words  the  pictures  of  his 
mind.  Then  he  possesses  the  art  of  so 
speaking  that  no  one  notices  voice  or 
manner,  but  only  the  idea  ;  and  this  is 
perfect  elocution,  if  not  exactly  after  the 
American  model.  Personally,  he  is  a 
fluent  and  agreeable  talker  upon  a  wide 
range  of  subjects  in  science,  nature  and 
art ;  with  just  an  amusing  dash  of  Eng- 
lish conceit  and  ignorance  of  the  un-En- 
glish world,  but  greatly  interested  in  our 
country,  its  history  and  progress.  Per- 
fectly sincere,  warm-hearted  and  gener- 
ous, with  none  of  that  petty  spite  toward 
rivals  which  so  disgraces  some  of  the 
scientific  celebrities  of  the  day,  he  is  ra- 
spected  and  loved  by  all  who  know 
him." 


JUDGES   Am)   THE   PEOPLE. 

The  Supreme  Court  of  niinois,  in 
consequence  of  a  recent  decision  deny- 
ing the  constitutionality  of  the  ndlroad 
law  in  that  State,  regulating  fiires,  etc., 
has  been  loudly  clamored  against  by  the 
fiEuming  population.  Notwithstanding 
this,  a  very  large  representation  of  the 
bar  in  the  district  of  Judge  0.  B.  Law- 
rence, whose  term  of  office  is  about  ex- 
piring, have  solicited  his  candidacy  for 
r^lection.  In  his  letter  of  acceptance 
Judge  Lawrence  discusses  with  marked 
harness  and  dignity  the  impropriety  of 
electing  a  judge  solely  with  reference  to 
the  decision  of  a  particular  question  in 
a  particular  way,  which  course  of  action 
is  being  urged  by  those  in  opposition  to 
the  railroads.    The  letter  closes  thus  : 

"I  offer  myself  to  the  people  as  a 
candidate,  but  I  can  offer  no  pledges 
save  the  record  of  my  past  service,  and 
the  silent  testimony  of  such  character 
as  I  may  have  established  during  the 
many  years  I  have  lived  in  Illinois.    If 
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1  take  my  seat  again  npon  the  bench,  I 
must  do  80  as  the  representatiye  of  nei- 
ther class,  nor  party,  nor  opinion,  and 
with  the  hope,  on  my  part,  that  in  the 
performance  of  my  judicial  duties  I  may 
be  as  undisturbed  by  public  clamor,  or 
external  influences  of  any  sort,  in  the 
fnture,  as  I  trust  I  liayA  been  in  the 
past  If  the  people  choose  to  re-elect 
me,  I  shall  be  grateful  for  the  renewed 
expression  of  their  confidence.  If  they 
do  not^  I  trust  they  will  select  some  one 
who  will  render  them  better  service." 


FARBIEBS    BAILBOAD   CONVENTION, 

The  Illinois  Farmers'  GonTcntion  late- 
ly held  at  Springfield,  resolved  : 

I\rsl — That  all  chartered  monopolies 
not  regulated  and  controlled  by  law  have 
proved  in  this  respect  detrimental  to 
public  prosperity,  corrupting  in  their 
management,  and  dangerous  to  republi- 
can institutions. 

Second— The  railways  of  the  world, 
except  those  countries  where  they  have 
been  held  under  strict  regulation  and  su- 
pervision of  government,  have  proved 
themselves  as  full  of  arbitrary  extortion, 
and  opjl^osed  to  free  institutions  and  free 
commerce  between  the  States,  as  the 
feudal  barons  of  the  middle  ages. 

TAird— That  we  hold,  declare  and  re- 
solve that  this  despotism  which  defies 
our  laws,  plunders  our  shippers,  impo- 
verishes our  people,  and  corrupts  our 
government,  shall  be  subdued  and  made 
to  subserve  public  interests  at  whatever 
cost 

RMototd—HhAi  we  believe  the  State 
did  not  and  could  not  confer  any  of  its 
sovereign  power  upon  any  corporation, 
and  that  now  is  the  most  &vorable  time 
to  settle  the  question,  so  that  it  may 
never  be  hereafter  misunderstood,  that 
a  State  cannot  create  a  corporation  that 
it  cannot  thereafter  control. 

22e«o2ved— That  we  regard  it  as  the  un- 


doubted power  and  imperative  duty  of 
the  Legislature  to  pass  laws  fixing  rea- 
sonable rates  for  fireight  and  passage 
without  classification  of  roads  ;  and  that 
we  urge  upon  our  General  Assembly  the 
passage  of  such  laws. 

Btscirytd — That  the  existing  statute 
providing  for  a  classification  of  rail- 
roads, with  a  view  to  adjusting  a  tariff 
of  charges  according  to  the  gross  amount 
of  earnings,  is  a  delusion  and  snare,  and 
is  so  fVamed  that  the  railroads  are  able 
to  classify  themselves,  and  that  it  ought 
to  be  carefully  modified  or  repealed. 

Besclved — That  inasmuch  as  the  Su- 
preme Court  has  clearly  pointed  out  the 
way  to  reach  ux^ust  discriminations 
made  by  railroads  of  this  State,  we  can 
see  no  reason  for  delay  on  the  part  of  the 
Legislature  in  enacting  necessary  laws 
on  the  subject,  and  we  urge  immediate 
action  thereon. 

Resolv^ — ^That  we  urge  the  passage 
of  a  bill  enforcing  the  principle  that 
railroads  are  public  highways,  and  re- 
quiring railroads  to  make  actual  con- 
nections with  all  roads  whose  tracks 
reach  and  cross  their  own,  and  to  re- 
ceive and  transmit  all  cars  and  trains  of- 
fered over  their  roads  at  reasonable  max- 
imum rates,  whether  offered  at  such 
crossings  or  at  stations  along  their  roads, 
and  empowering  the  meJdng  of  connec- 
tions by  municipal  corporations  for  that 
purpose  and  for  public  use. 

Among  other  delegates  was  Gov.  Pal- 
mer, who  is  an  advocate  of  the  theory 
that  railroads  are  public  highways. 


FEMALE  LAWTEBS. 

Myra  BradweU,  editor  of  the  Chicago 
Legal  News,  applied  for  a  lawyer's  li- 
cense in  the  State  of  Illinois.  Although 
her  application  was  regular,  and  her  1&- 
gal  acquirements  suf&cient,  she  was  re- 
fused admission  to  the  bar  on  account  of 
her  sex.    Claiming  the  nght  under  the 
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14th  Amendment,  on  appeal  was  taken 
to  the  United  States  Supreme  Gonrt  It 
was  there  decided  April  15th,  1873,  that 
the  right  to  practice  law  was  not  a  priy- 
ilege  within  the  amendment.  Sabse- 
qaently,  however,  to  the  initiation  of  the 
cause,  the  Illinois  law  having  beon 
changed,  the  lady  was  admitted  to  prac- 
tice. In  Wyoming,  Utah,  the  District 
of  Ck)lumbia,  Missouri,  Ohio,  a  similar 
right  exists.  The  following  is  the  law 
passed  by  the  Illinois  Legislature  at  its 
last  session  : 

An  act  to  secure  to  all  persons  freedom  in 
the  selection  of  an  occupation,  pro- 
fession or  employment. 
Be  a  ena<^ed  by  the  People  of  the  Siate 
of  llUnois,  represented  in  the  General  As- 
sembly— That  no  person  shall  be  preclud- 
ed or  debarred  from  any  occupation, 
profession  or  employment  (except  nuli- 
tary)  on  account  of  sex  ;  Provided,  that 
this  act  shall  not  be  construed  to  affect 
the  eligibility  of  any  person  to  an  elect- 
ive office. 

THE  GROWTH   OF  LONDON. 

In  view  of  the  rapid  increase  in  size 
and  population  of  many  of  our  cities 
and  towns,  particularly  in  the  West,  we 
are  too  apt  to  suppose  that  this  increase 
is  confined  to  this  country ;  but  such 
is  by  no  means  the  case.  Many  of  the 
cities  on  the  continent — ^BerUn,  Ham- 
burg, Vienna,  Antwerp,  etc.,  for  exam- 
ple— are  increasing  rapidly  in  size  ;  but 
the  city  of  London  for  several  years  past 
has  presented  a  most  remarkable  in- 
stance of  rapid  growth.  During  the  last 
ten  years  there  were  built  one  hundred 
and  forty-nine  thousand  nine  hundred  and 
five  houses.  In  order  to  furnish  our 
readers  with  a  more  definite  idea  of  this 
increase,  we  will  state  that  this  is  a 
much  larger  number  of  houses  than  ei- 
ther New  Tork  or  Philadelphia  con- 
tains, more  than  twice  the  number  in 
Liverpool,  six  times  the  number  in  Bris- 
tol or  Dublin,  and  more  houses  than 
there  are  people  in  Dresden  or  Stock- 
holm.—Trade  Journals 


ITEMS. 


Hon.  Anthony  Thornton  has  resigned 
his  position  as  Judge  of  the  Supreme 
Court  of  BlinoLB. 

The  State  Auditor  of  Arkansas  has 
appointed  Luoien  J.  Barnes  Insurance 
Commissioner  of  that  State,  under  the 
recent  act  of  the  Legislaturo  establish- 
ing an  insurance  bureau. 

Edward  Bussell  has  been  appointed 
to  succeed  W.  C.  Webb  as  Superintend- 
ent of  the  Kansas  Insurance  Depart- 
ment. 

**  The  discovery  of  Life  Assurance  en- 
ables insurers,  by  the  payment  of  certain 
small  sums  every  year,  in  proportion  to 
the  benefit  to  be  obtained,  to  make  sure 
that  80  long  as  they  keep  up  those  pay- 
ments, if  they  should  be  suddenly  cut 
of^  there  will  be  a  certain  fixed  provision 
for  those  they  leave  behind.  Thus,  the 
prudent  saving  of  a  small  sum  out  of  the 
year's  income,  of  a  moderate  cunoimt, 
places  many  a  man  who  labors  hard  in 
his  calling,  and  who  knows  the  fruit  of 
it  will  cease  with  his  life,  beyond  the 
reach  of  care  and  anxiety  on  account  of 
those  for  whom  he  has  to  provide." — Sir 
BoundeU  Palmer. 

A  thinking  man  is  the  worst  enemy 
the  Prince  of  Darkness  can  have  ;  every 
time  such  a  one  announces  himself,  I 
doubt  not  there  runs  a  shudder  through 
the  nether  empire,  and  new  emissaries 
are  trained,  with  new  tactics,  to,  if  pos- 
sible, entrap  him,  and  hoodwink,  and 
handcuff  him.— CbrZyle. 

The  Wisconsin  Assembly  has  passed 
the  bill  increasing  the  salary  of  the 
judges  of  the  Supreme  Court  of  that 
State  to  $6,000.00. 
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---We  have  received  tra&fioriptB  of  de- 
dsions  in  the  following  oases  : 

Baher  va.  Jones. — Supreme  Court,  Ind. 

Luce  vs.  The  Springflidd  F,  and  M,  Ins. 
Co^-^U.  8.  a  C  W,  DisL  Mi4sh. 

Thompson  vs.  The  8L  Louis  Md.  Life 
Ins.  Cb. — Supreme  Court,  Mo. 

Partridge  vs.  2he  PhoBnix  I^  Ins.  Oo. 
^U.  8.  Supreme  CourL 

aUsholm  vs.  The  National  Capital  L{fe 
Int,  Co. Supreme  Court,  Mo. 

Merchants'  MuL  Ins.  Co.,  of  New  Or- 
leans vs.  Syman  el  al.—U.  S.  Supreme 
Court. 

Ripley,  Adm'x,  vs.  The  BaUway  Pas- 
smgers*  Assurance  Co.—U.  8.  Supreme 
douH. 

The  MuL  Ufe  2ns.  Co.,  cf  New  York, 
vs.  Terry.— U.  S.  Supreme  CourL 

Hayward  vs.  The  NcUional  Ins.  Co., 
cf  SannSbaL— Supreme  Court,  Mo. 

Philadelphia  Trust  etc  Ins.  Co.  vs.  The 
Fame  Ins.  Co.— Supreme  Court,  Pa. 

FrankUn  vs.  The  Olobe  MuL  Ufe  Ins. 
Co. — ^tprem/e  Court,  Mo. 

In  MaOer  cf  Boliver  Owen  et  aL—U. 
&  a  a,  E.  DisL  Mo. 

HMbvrd  vs.  The  AOcmtio  Md.  lAfe 
Ins.  Co. — Supreme  Court,  Mo. 

T%e  Washington  MuL  Fire  Ins.  Co.  vs. 
8L  Mary's  Seminary. — Supreme  Court, 
Mo. 

Ji^erson  MuL  Fire  Lis.  Cb.  vs.  8L 
Marffs  Seminary.—Supreme  CourL  Mo. 

— ^We  are  under  obligations  to  Wm. 
H.  Homer,  Esq.,  of  St  Louis,  attorney 
for  the  appellee,  for  a  brief  in  the  case 
of  7^  Washin^m  Hre  Lis.  Co.  vs.  8L 
Mar\fs  Semmary. 

—Speaking  of  the  London  Fire  Bri- 
gade, an  oiganization  remarkable  for  its 
akiOed  officers,  its  well-trained  men,  and 
especially  for  thoroughly  accomplishing 
its  work  With  less  material  than  any  oth- 


er similar  organization,  the  ScAurday  J?e- 
view  says  :  '*  It  is  a  Comfort  to  reflect 
that  the  Metropolitan  Fire  Brigade  is 
one  of  the  institutions  of  the  country 
which  nobody  abuses  at  home,  and  eve- 
ry competent  observer  from  abroad  must 
admire.  It  owes  its  origin,  as  we  have 
shown,  to  a  yoluntary  association  of  in- 
surance offices,  and  it  is  one  of  the  most 
remarkable  monuments  ^f  the  capacity 
for  organizatiou  of  Englishmen  not  em- 
ployed or  impeded  by  Government" 

— At  its  recent  session,  Congress  ap- 
propriated $3,500.00  for  the  purpose  of 
paying  the  expenses  of  printing  and  pub- 
lishing the  Report  on  Life  Insurance 
Statistics,  to  be  compiled  by  Hon.  Wil- 
liam Barnes — a  work  assigned  to  him  by 
the  International  Statistical  Congress, 
at  its  recent  session  at  St  Peters- 
burg. 

— The  Mass.  Humane  Society  hais 
awarded  their  silyer  medal  to  Maiy  Ann 
Keyes  for  baring  by  her  presence  of 
mind  saved  seveial  girls  at  the  Hanoyer 
Street  fire. 

— ^The  Missouri  law,  like  that  of  many 
States,  requires  from  the  insurance  com- 
panies a  deposit  of  $100,000.00  with  the 
State  Treasurer.  The  Oerman  Mutual 
Life,  of  St  Louis,  is,  under  a  recent  de- 
cision of  the  courts,  held  to  be  exempt 
from  the  operation  of  the  law,  on  the 
ground  that  its  charter,  which  establish- 
es a  different  form  of  guaranty,  ante- 
dates the^law. 

— ^The  Supreme  Court  of  Massachu- 
setts has  fixed  upon  July  15th,  1873,  as 
the  last  day  for  receiying  proofs  of  claims 
against  the  banknipt  Boston  fire  insur* 
anoe  companies. 

—Hon.  M.  H.  Pettet,  late  Lieutenant 
Goyemor  of  Wisconsin,  adjourned  the 
Senate  of  that  State  recently  on  a  Fri- 
day, and  on  the  Sunday  eyening  follow- 
ing died  at  his  residence  of  eongestiye 
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chiU.  He  sustained  a  high  reputation 
for  capacity  botb  in  public  and  in  pri- 
vate afiUrs.  Seyen  years  since  he  ob- 
tained a  policy  in  the  Home  Life  Insu- 
rance Company,  of  New  York,  for  $15,- 
000.00,  being  the  full  amount  granted  by 
that  company  upon  a  single  life. 

— The  National  Life  Insurance  Com- 
pany, of  Chicago,  has  received  certifi- 
cate of  authority  to  do  business  in  the 
State  of  Ohio,  after  having  been  sub- 
jected to  a  thorough  and  exhaustive  ex- 
amination by  the  Superintendent,  Hon. 
Wm.  F.  Church. 

— Sam.  H.  White,  Esq.,  having  been 
chosen  Vice-president  and  Treasurer  of 
the  Charter  Oak  Life  Ins.  Co.,  Halsey 
Stevens,  Esq.,  succeeds  him  as  secretaiy. 

— K  committee  of  the  Amer.  Bailway 
Master  Mechanics*  Association  have  re- 
cently reported  in  reference  to  the  sub- 
ject of  boiler  incrustations,  that  the  so* 
,  lution  of  the  difficulty  is  still  undisco- 
vered. 

— W.  J.  Cunningham,  Esq.,  succeeds 
J.  Merritt,  Esq.,  as  manager  of  the  St. 
Louis  department  of  the  National  Life, 
of  Chicago— a  worthy  successor  to  a 
veiy  competent  agent 

— ^A  correspondent  of  the  N.  T,  Ba- 
raid  suggests,  as  an  appreciation  of  the 
conduct  of  the  Bev.  Mr.  Ancient  at  the 
wreck  of  the  Atlantic,  the  erection  of  a 
church  for  him  near  the  scene  of  the 
wreck,  the  tower  of  which  tcrbe  a  light- 
house. It  is  further  suggested  that  the 
above  be  supplemented  with  a  paid-up 
endowment  policy  in  a  life  insurance 
company. 

— ^A  certain  distinguished  actuary,  who 
was  formerly  connected  with  a  St.  Louis 
Life  Company,  being  asked  whether 
there  was  any  one  there  competent  to 
conduct  the  company,  replied  **  Oh  yesl 
There  is  B. —  and  H. —  and  the  porter — 
he  has  been  there  three  or  four  years." 


—A  bill  has  passed  botb  houses  of 
the  Legislature  increasing  the  salaries 
of  Chief  Justice  and  each  of  the  Asso- 
ciate Justices  of  the  Supreme  Court  of 
Michigan,  from  $2,500.00  to  $4,000.00 
annually. 

—Mrs.  0.  H.  Nash,  of  Columbia,  Me., 
having  been  admitted  to  the  bar,  has  en- 
tered into  partnership  with  her  hus- 
band, under  the  firm-name  of  Nash  & 
Nash,  attorneys  and  counsellors  at  law. 

— A  Connecticut  youth,  who  read  in 
a  Hartford  paper  of  the  large  clerical 
force  employed  by  one  of  the  insurance 
companies,  called  at  the  office  the  ot^^er 
day  with  a  young  lady,  and  politelj 
asked  to  have  one  of  the  olergyme& 
marry  them. 

— ^A  lawyer  advertised  for  a  dork 
**  who  could  bear  confinement,"  and  re- 
ceived an  answer  from  one  who  had  been 
seven  years  in  jail. 

—A  Wisconsin  judge  wanted  a  di- 
vorce, and  so  filled  one  out  and  signed 
it  That  is  almost  as  cheap  as  they  can 
be  procured  in  Chicaga 

— ^An  able  judge  once  said,  **  Nobody 
knows  how  much  energy  it  requires,  in 
a  judge,  to  hold  his  tongue." 

— Thirty-three  men  and  forty  women, 
over  ninety  years  of  age,  died  in  New^ 
Hampshire  during  the  year  1872. 

— ^An  active  and  reliable  person  want- 
ed in  every  dty  and  town  throughout 
the  United  States  to  canvass  and  receive 
subscriptions  fbr  the  Insxtbavcb  Law 
JopBNAi*.  The  inducements  we  offer 
will  amply  reward  any  one  for  the  time 
employed.  Parties  desiring  to  act  as. 
agents  are  requested  to  send  us  their 
names,  with  reference  as  to  fitness  and 
responsibility,  on  receipt  of  which  the 
necessary  documents  will  be  forwarded.. 
Address  Insurance  JLaw  Journal,  17& 
Broadvoay^  N.  T.    P.  0.  Box  8688. 
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From  certified  transcripts  in  (mr  posi&smoiL 


AGENT. 

§  103.  Life. — Gommiasum  (f— Usage  ani  Written  Gardrad — 
Utndenoe, — ^The  plaintiff  was  employed  as  agent  of  the  company, 
and  having  been  discharged,  claimed  a  right  to  a  certain  commis- 
sion on  the  renewal  or  annual  premiums  thereafter  paid  or  to  be 
paid  on  policies  issued  through  his  agency.  On  trial  he  intro- 
duced in  evidence  a  letter  from  the  company,  written  in  reply  to 
one  asking  information  as  to  the  precise  relation  which  he  bore  to 
the  company,  and  under  which  he  had  acted  in  taking  the  policies 
for  which  he  claimed  the  additional  commissions.  This  letter, 
among  other  things,  contained  the  following :  "  Concerning  your 
status  in  Missouri,  it  is  simply  this :  you  are  working  up  a  busi- 
ness for  yourself,  and  are  paid  the  highest  commissions  which  we 
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pay."  For  the  purpose  of  explaining  the  meaning  of  this  phrase, 
or  affixing  to  it  a  meaning  which  it  did  not  bear  on  its  face,  the 
plaintiff  offered  to  prove  by  competent  witnesses  that  it  ijiras  the 
usage  between  insurance  companies  generally  and  their  agents  in 
St.  Louis,  where  the  business  of  this  agency  was  conducted,  to 
pay  the  commission  claimed.  Bdd,  that  the  incorporation  of  lo- 
cal and  limited  usages  and  customs  into  an  express  contract, 
whose  terms  are  reduced  to  writing  and  are  expressed  in  lan- 
guage neither  technical  nor  ambiguous,  and  therefore  needing  no 
such  aid  in  construction,  amounts  to  establishing  a  principle  that 
a  custom  may  add  to,  or  vary  or  contradict  the  well-expressed  in- 
tention of  the  parties,  made  in  writing.  This  is  not  consistent 
either  with  authority  or  the  principles  which  govern  the  law  of 
contracts.  Hdd^  also  that  the  letter  was  neither  ambiguous  nor 
technical,  and  to  have  culmitted  the  usage  offered  in  evidence 
would  have  been  to  make  a  contract  for  the  parties  differing  ma- 
terially from  the  written  one  under  which  they  had  both  acted  for 
some  time. 

Partridge  vs.  Phosnix  Mut,  iJfe  Ins*  Co.* 

B«p'd  JoTur'l  p.  468.  U.  &  a  a 

§  104.  Life. — Imtrudions  to — Delivery  of  Policy — Statements 
in  Application — Tender  of  Premium. — The  plaintiff  applied  to 
the  company  for  insurance  upon  the  life  of  her  husband.  The 
application  stated  that  the  present  state  of  the  husband's  health 
was  good ;  that  he  had  never  been  afflicted  with  serious  ill- 
ness, and  in  answer  to  a  question,  stated  that  the  plaintiff  was 
aware  that  the  contract  of  insurance  became  valid  only  by  the 
payment  of  the  first  premium,  and  closed  with  a  provision, 
among  other  things,  that  the  policy  should  not  become  binding 
until  the  amount  of  premium  as  therein  stated  should  be  re- 
ceived by  the  company  or  some  authorized  agent  thereof,  dur- 
the  lifetime  of  the  party  insured.  The  company  accepted  the 
application,  and  one  policy  having  been  sent  and  refused,  a  se- 
cond was  forwarded  to  the  agent  and  received  by  him  Octo- 
ber 25th.  On  the  13th  of  October  the  husband  was  seized 
with  a  dangerous  illness,  of  which  he  died  on  the  29th  of  the 


*  Deddon  rendered  April  7th,  1878. 
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same  month.  On  the  same  day  the  policy  was  received  by 
the  agent,  and  after  its  reception,  the  plaintiff  called  upon  the 
agent,  tendered  the  premium,  and  demanded  the  policy,  which 
the  agent  refused  to  deliver  on  account  of  the  husband's  sick- 
ness. The  poUcy  provided  that  the  first  premium  should  be  paid 
in  hand,  and  the  others  annually,  and  that  it  was  accepted  on  the 
express  condition  that  it  should  be  of  no  effect  if  the  premiums 
or  any  of  them  were  not  paid  on  or  before  the  several  days 
thereinbefore  mentioned,  or  within  three  days  thereof.  A  note 
at  the  foot  of  the  policy  stated  that  agents  of  the  company  were 
not  authorized  to  make,  alter  or  discharge  contracts,  or  waive 
forfeitures.  There  was  evidence  tending  to  show  that  the  com- 
pany's instructions  to  the  agent  were  to  deliver  policies  on  pay- 
ment of  the  premium,  provided  the  person  whose  life  was  to  be 
insured  was  in  health  at  the  time  of  deUvery.  There  was  no  ev- 
idence that  the  instructions  were  known  to  the  plaintiff.  Hdd, 
that  if  the  agent  "  had  no  authority,  discretion  or  duty  in  the 
premises,  save  only  to  deliver  the  policy  upon  payment  of  the 
first  premium,  then  we  can  see  no  good  reason  why  the  transmis- 
sion of  the  policy  to  him  might  not  well  be  regarded  as  a  signify- 
ing by  defendant  of  its  acceptance  of  plaintiff's  proposition,  nor 
any  good  reason  why  payment  or  tender  of  the  first  premium  to 
such  agent,  even  if  delivery  of  the  policy  was  withheld,  would 
not  have  been  completely  effectual  to  entitle  the  plaintiff  to  the 
full  benefits  of  the  policy,  to  the  same  extent  as  if  it  had  been 
manually  and  unconditionally  delivered."  Hdd,  also,  that  it  was 
''  competent  for  the  defendant  to  transmit  its  policy  to  its  legal 
agent,  with  instructions,  general  or  special,  to  deliver  the  same 
to  the  plaintiff  upon  payment  of  the  first  premium,  provided  her 
husband  was  in  good  health  at  the  time  of  such  deUvery,  and  in 
such  case  the  transmission  of  the  policy  to  the  agent  would  go 
no  further  than  to  signify  the  defendant's  acceptance  of  plaintiff's 
proposition,  on  condition  that  her  husband  was  in  good  health." 
Hdd^  also,  that  the  statements  in  the  application  as  to  the  health 
and  physical  condition  of  the  party  "  had  reference  to  the  state 
of  facts  existing  or  which  had  existed  at  the  date  of  the  applica- 
tion, not  to  any  which  might  occur  subsequently  to  such  date." 
Hdi^  also,  that  it  was  not  necessary  for  the  plaintiff  to  bring  the 
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amount  tendered  into  conrt,  as  the  defendant  could  receive  it  as 
a  deduction  from  any  amount  she  might  recover. 

Schwartz  vs,  Oemiania  Life  Ins.  Co,* 
fiop'd  Joar*!  p.  U9.  Mm.  a  a 


APPLICATION. 

§  105.  Life. — Acceptance  of — Completion  of  Contract. — The 
plaintiff  applied  to  the  company  for  insurance  upon  the  life  of 
her  husband.  The  application  contained  the  statement,  in  an- 
swer to  a  question,  that  the  plaintiff  was  aware  that  the  contract 
of  insurance  became  vaUd  only  by  the  payment  of  the  first  pre- 
mium, and  closed  with  a  provision,  among  other  things,  that  the 
policy  should  not  become  binding  until  the  amount  of  premium, 
as  therein  stated,  should  be  received  by  the  company  or  some  au- 
thorized agent  thereof.  The  company  accepted  the  application 
and  forwarded  a  policy  to  the  agent.  The  policy  provided  that 
the  first  premium  should  be  paid  in  hand,  and  the  others  annual- 
ly, and  that  it  was  accepted  on  the  express  condition  that  it 
should  be  of  no  effect  if  the  premiums  or  any  of  them  were  not 
paid  on  or  before  the  several  days  therein  mentioned,  or  within 
three  days  thereof.  The  agent  offered  to  deUver  the  policy  to 
the  husband  upon  payment  of  the  premium,  but  he  refused  to  re- 
ceive it.  Afterward,  at  his  request,  the  policy  was  returned  to 
the  company  and  a  second  policy  was  sent  to  the  agent,  like  the 
first,  except  its  provisions  for  the  payment  of  premiums.  It  was 
claimed  on  trial  that  the  second  policy  was  a  modification  and 
part  of  a  contract  entered  into  by  the  first  pQlicy.  Held,  that 
"  the  application  for  insurance  is  a  mere  proposal  on  the  part  of 
the  applicant.  When  the  insurer  signifies  his  acceptance  of  it  to 
the  proposer — and  not  before — the  minds  of  the  parties  meet, 
and  the  contract  is  made.  This  acceptance  must  be  signified  by 
some  act." 

Heiman  vs.  Fhcsniz  Mut  Life  Ins.  Go.,  17  Minn.,  [1  Ins.  Law  Jonr'l, 
415.] 

When  the  agent  offered  the  first  policy  to  the  husband,  who  was 

•  Decialon  rendered  April  Srd,  1873.    To  appear  in  18  Minn. 
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acting  for  the  plaintiff,  upon  payment  of  the  premium,  the  com- 
pany thereby  signified  its  acceptance  of  ihe  plaintiff's  proposi- 
tion. Held,  also,  that  the  refusal  to  pay  the  premium  "  was  a  re- 
fusal by  plaintiff  to  comply  with  the  terms  of  her  own  proposi- 
tion. It  was  a  repudiation  of  the  proposition — a  rejection  of  the 
proffered  acceptance,  and  in  effect  and  fact  a  refusal  to  receive 
the  policy  at  alL  Plaiutiff  having  thus  repudiated  her  own  pro- 
position, and  refused  to  comply  with  the  condition  upon  which 
defendant  signified  its  acceptance  of  her  proposition  as  the  basis 
of  a  contract  of  insurance  into  which  defendant  offered  to  enter 
by  delivering  its  policy,  defendant,  so  far  as  any  obligation  or  lia- 
bility to  plaintiff  was  concerned,  stood  precisely  where  it  would 
have  stood  if  it  had  never  accepted  plaintiff's  proposition,  condi- 
tionally or  otherwise." 

Schwcartz  vs.  Qermania  Life  Ins,  Cb. 

^  IM. 

OOMPEOMISE. 

§  106.  Fire. — Agreemerdfor. — ^The  defendant  insured  the  plain- 
tiff's assignor  against  loss  or  damage  by  fire  on  his  oil  paintings. 
After  the  fire  the  general  agent  and  adjuster  of  one  of  the  three 
other  companies  which  had  issued  policies  upon  the  same  prop- 
erty, and  who  represented  himself  as  acting  for  all  the  compan- 
ies.interested,  entered  into  an  agreement  with  the  insured  that 
the  companies  would  pay  pro  rata,  and  that  he  should  accept 
$3,000.00  in  full  satisfaction  of  the  four  policies.  The  evidence 
showed  that  the  agent  was  not  authorized  to  bind  the  defendant. 
Held,  that  the  agreement  of  compromise  "  must  have  been  one 
which  would  operate  as  a  satisfaction  of  the  contracts  of  insur- 
ance, before  such  agreement  can  be  offered  as  a  defense  to  an  ac- 
tion on  the  policies.  A  compromise  agreement,  like  accord  and 
satisfaction,  in  order  to  take  away  the  right  of  action  on  the  ori* 
ginal  contract,  must  be  an  agreement  which  is  substituted  for  the 
pre-existing  obligation.  It  must  bind  both  parties,  so  that  suit 
may  be  maintained  by  either  to  enforce  the  same." 

Luce  vs.   The  Springfield  Fire  and  Marine  Ins,  Co.* 
Bep'd  Joor'l  p.  44S.  U.  S.  0.  0.,  Dzsr*  ICxoH. 


*  Deciaion  rendered  March.  1878. 
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BVIDENOB. 

§  107.  Life. — Ciistam  (f  Company — InjstnuMons  to  Agent. — ^The 
company  issued  a  policy  upon  the  life  of  the  plaintiff's  husband, 
which  the  plaintiff  refused  to  receive.  A  second  policy  was  af- 
terward sent  by  the  company  to  its  agent,  which  the  plaintiff  de- 
manded, making  tender  to  the  agent  of  the  first  premium.  The 
agent  refused  to  receive  the  premium  and  deUver  the  policy  on 
account  of  the  husband's  sickness.  On  trial  there  was  evidence 
tending  to  show  that  the  company's  instructions  to  the  agent 
were  to  deliver  policies  on  payment  of  the  premium,  provided  the 
person  whose  life  was  to  be  insured  was  in  health  at  the  time  of 
deUvery.  The  vice-president  of  the  company,  in  his  evidence,  in 
answer  to  an  interrogatory,  stated  that  it  was  a  custom  of  the 
company  not  to  deliver  or  send  poUcies  to  agents  for  deUvery, 
except  upon  condition  that  the  person  whose  life  was  to  be  in- 
sured was  in  good  health.  Hdd,  that  the  interrogatory  and  an- 
swer were  properly  excluded.  Unless  this  custom  was  shown  to 
be  known  to  plaintiff,  or  to  have  been  communicated  to  the  agent 
as  instructions,  it  was  immaterial.  Hdd,  also,  that  as  the  ques- 
tion whether  the  instructions  were  given  to  the  agent  was  a  ques- 
tion of  fact,  the  two  policies,  notwithstanding  the  signatures 
were  cancelled,  together  with  the  correspondence  in  reference 
thereto  between  the  company  and  its  agent,  were  properly  re- 
ceived in  evidence  as  documentary  history  of  the  transaction  be- 
tween the  parties  in  reference  to  the  subject  of  the  action. 

Schwariz  vs-  Oermania  Li/e  Ins.  Co. 

INSURABLE  INTEREST. 

§  108.  Life. —  Wager  Policy — CorUract  of  Marriage. — The  com- 
pany issued  and  delivered  a  policy  to  the  plaintiff  upon  the  life 
of  Clark,  between  whom  and  the  plaintiff  a  contract  of  marriage 
was  then  existing.  The  policy  was  made  payable  to  the  plaintiff 
as  the  intended  wife  of  Clark,  and  she  was  to  pay  the  annual 
premiums,  and  did  pay  the  first  and  only  one.  While  the  policy 
was  in  force,  and  before  the  marriage  had  been  solemnized,  Clark 
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died.  Hdd,  that  "  in  this  State  we  have  no  statate  on  the  sub-^ 
ject,  coyering  this  case,  and  as  the  policy  is  not  void  bj  the  com- 
mon law,  it  can  only  be  declared  so  on  the  ground  that  it  is 
against  pablic  policy,"  Hdd,  also,  that  "  the  insurance  was  not 
a  mere  wagering  contract,  and  therefore  cannot  be  said  to  contra- 
Tene  any  principle  of  public  policy.  The  plaintiff  had  an  inter- 
est in  the  life  of  Clark ;  a  valid  contract  of  marriage  was  sub- 
sisting between  them ;  had  he  lived  and  violated  the  contract, 
she  would  have  had  her  action  for  damages ;  had  he  observed 
and  kept  the  same,  then,  as  his  wife,  she  would  have  been  entitled 
to  support.  In  my  opinion  she  had  such  an  interest  as  was  en- 
tirely sufficient  to  render  the  contract  vaUd."  Held,  also,  that 
"  an  uncertain  interest  in  the  life  of  the  person  insured  is  suffi- 
cient to  support  and  uphold  a  policy  in  favor  of  another  for 
whose  benefit  it  was  taken." 

Lord  vs.  I>all,  12  Mass.,  118 ;  Trenton  Mut  Life  and  Fire  Ins.  Go.  vs. 
Johnson,  4  Zab.  576. 

Chiskohn  vs.  National  Capitol  LifB  Ins.  Go.* 

Rep'd  Joqrl  p.  ifiL  &  a  Mo. 

OWNERSHIP. 

§  109.  Fire. —  Wood. — The  insured  had  a  contract  with  a  rail- 
road company,  by  which  he  was  to  deUver  and  pile  wood  on 
the  line  of  the  railroad,  for  which  the  company  was  to  pay  a  sti- 
pulated price.  The  company  had  no  control  over  the  wood, 
but  as  it  was  needed,  the  agent  of  the  company  took  as  much 
as  he  wished  from  the  piles,  without  saying  anything  to  the  in- 
sured, measured  it,  and  sent  a  voucher  for  it  to  the  general  office, 
and  it  was  paid  for  in  from  twenty  to  sixty  days,  ifdd,  that  the 
wood  was  the  property  of  the  insured. 
The  Home  Ins.  Co.,  of  New  York,  vs.  Heck.f 
Bep'd  Joar*!  p.  i87.  III.  8.  a 

PLEADING. 

§  110,  Life. — Set-off. — ^Asum  of  money  in  the  plaintiff  s  hands 
was  admitted  to  be  due  the  defendant  if  plaintiffs  claim  was  not 


*  Decision  rendered  April  Hist,  1878. 
t  Dedaion  reaidered  Febnuucy  Tth,  1878. 
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established,  and  no  objection  was  made  in  the  Circuit  Court  to 
pleculing  it  as  a  set-off.  Held,  that  as  no  objection  was  made  in. 
the  Circuit  Court,  none  can  therefore  be  made  here.  Hdd,  also, 
that  '^defendants  in  the  Circuit  Courts  of  the  United  States 
can  avail  themselves  of  the  laws  which  preTail  in  the  State  con- 
cerning the  right  of  set-off  generally." 

Ward  vs.  Aurora  City,  6  Wallace,  139. 
P cartridge  vs.  Phosnix  Mui,  Life.  Ins,  Co. 

POUOY. 

§  111.  Life.  — Avoidanoe  of— Payment  (^  Premiums  after  Due 
—  Waiver. — ^The  defendant  in  1867  issued  a  policy  upon  the  life 
of  the  assured,  whereby,  in  consideration  of  $230.28,  and  an  an- 
nual premium  of  the  same  amount  to  be  paid  on  or  before  the 
28th  day  of  March  in  each  year  for  nine  years,  it  agreed  to  pay 
the  sum  of  $3,000.00,  at  the  expiration  of  the  nine  years,  or  if  the 
assured  should  die  in  the  meantime,  in  ninety  days  after  due  no- 
tice and  proof  of  death.  The  policy  provided  that  if  there 
should  be  a  default  in  the  payment  of  any  of  the  annual  premi- 
ums when  due,  the  insurance  should  be  commuted  to  such  pro- 
portional part  of  the  whole  sum  as  the  sum  of  the  payments 
made  should  bear  to  the  amount  of  the  ten  annual  payments  sti- 
pulated to  be  paid.  At  the  foot  of  the  paper  upon  which  the  po- 
licy was  printed  and  written,  but  not  embodied  in  the  policy  it- 
self, was  the  following  printed  memorandum :  "  N.  B. — Agents 
of  this  company  are  not  authorized  to  grant  permits,  or  to  make, 
alter  or  discharge  contracts,  or  waive  forfeitures.  If  a  premium 
is  received  by  the  company  after  the  day  named  in  the  policy  for 
its  payment,  it  is  considered  by  the  company  and  the  assured  as 
an  act  of  grace  or  courtesy,  and  forms  no  precedent  in  regard  to 
future  payments."  The  evidence  showed  that  the  premium  due 
on  the  28th  of  March,  1870,  was  not  paid  or  tendered  on  that 
day,  but  that  in  two  days  thereafter  it  was  duly  tendered  and  re- 
fused ;  that  at  the  time  the  tender  was  made  there  had  been  no 
change  in  the  health  or  condition  of  the  assured ;  that  the  pre- 
vious annual  premiums  upon  the  policy  had  always  been  paid  by 
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the  plainiiff  weeks  after  they  became  due,  and  were  received  by 
the  company  without  objection,  and  that  it  had  been  the  practice 
of  the  plaintiff  to  pay  the  premiums  upon  another  policy  in  the 
company,  in  force  daring  the  same  time  as  this  policy,  long  after 
they  became  due.  The  assured  died  April  27th,  1870.  Hdd^ 
that  ^  in  contracts  of  insurance,  as  in  other  contracts,  the  parties 
may  make  the  time  of  the  performance  of  any  stipulation  of  the 
very  essence  of  the  contract.  In  such  case  the  contract  becomes 
utterly  at  an  end  or  void  as  soon  as  the  default  is  made.  The 
stipulation  in  regard  to  the  time  of  the  payment  of  the  premiums 
in  this  policy  I  do  not  regard  as  of  the  essence  of  the  contract. 
It  was  not  so  regarded  by  the  parties  themselves.  By  their 
acts  and  conduct  the  parties  have  construed  this  contract  for 
themselves."  Hdd,  also,  that  "  the  memorandum  at  the  foot  of 
the  policy  did  not  give  any  additional  force  to  the  stipulation  in 
the  policy,  if  we  may  consider  it  as  having  any  effect  whatever. 
If  it  had  any  force,  it  seemed  to  be  looked  upon  by  the  parties  as 
a  license  or  invitation  to  the  plaintiff  to  disregard  the  exact  day 
of  payment  and  to  rely  upon  the  courtesy  of  the  company.  The 
plaintiff  pursued  this  course,  and  instead  of  making  payments 
on  the  very  day  when  due,  let  them  lie  over  for  a  short  time, 
and  still  they  were  received  without  objection.  The  plaintiff 
was  thus  induced  to  believe  that  a  failure  of  strict  payment  on 
the  day  would  not  prejudice  his  rights."  Hdd^  also,  that  "  in  re- 
gard to  the  payment  of  premiums,  it  seems  to  be  well  settled 
that  the  practice  of  the  company  in  accepting  the  same  without 
objection  after  the  day  stipulated  for  the  payment,  must  be  treat- 
ed as  a  waiver  of  the  exact  time  as  an  essential  ingredient  of 
the  contract." 

Buckbee  vs.  United  States  In&  Co.,  18  Barb.,  541 ;  Beese  vs.  Mutoal  Ben- 
efit Life  Ins.  Co.,  26  Barb.,  556 ;  Helme  vs.  Philadelphia  Life  Ins.  Go.,  61 
Penn.  State,  107. 

Thompsonvs.  ThsSL  LauisMuL  Lifelns.  Co.* 
Bep'd  Joar'l  p.  422.  Mcx  B.  C 


§  112.    LiFB. — Gharader  (f,  as  a  Ooraract. — ^The  company  in- 
sured the  life  of  the  plaintiff's  husband,  in  consideration  of  an 

«  Declflion  rendered  April  2Ut»  1878. 
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annual  premium  to  be  paid  on  the  2nd  day  of  April,  in  each 
year,  until  the  death  of  the  assured.  The  policy  provided  that 
if  the  annual  premiums  should  not  be  paid  on  the  2nd  day  of 
April  of  each  year,  the  poUcy  should  cease  and  determine,  and 
that  all  preyious  payments  made  thereon  should  be  forfeited  to 
the  company.  HeMy  that  "  this  was  not  a  policy  from  year  to 
year,  but  an  insurance  for  life,  subject  to  be  defeated  by  the  non- 
performance of  the  condition  prescribed,  to  wit :  the  payment 
of  the  annual  premium."     "  It  was  a  life  policy." 

Hodson  vs.  Guardian  Life  Ins.  Co.,  97  Mass.,  144 ;  Beese  ys.  Matnal 
Benefit  Life  Lis.  Co.,  26  Barb.,  556  ;  New  York  Life  Lis.  Co.  vs.  Clopton, 
7  Bush.,  179. 

Hdd^  also,  that  "  the  contract  was  not,  as  to  all  its  stipulations, 
and  as  to  both  parties,  executory.  It  was  executed  by  the 
plaintiflF  by  the  payment  of  the  annual  premiums  from  1849  to 
and  including  1861,  while  it  was  wholly  executory  on  the  part 
of  the  defendant,  its  undertaking  being  to  pay  the  amount  spe- 
cified upon  the  death  of  the  insured."  Held,  also,  that  "  the  con- 
tract was  a  continuing  contract,  in  the  sense  that  it  was  to  be 
performed  in  the  future,  but  it  was  not  a  contract  of  continu- 
ance in  its  performance."  "The  act  to  be  performed  by  the 
plaintiff  was  a  single  act  to  be  performed  at  stated  periods,  and 
was  not  like  the  contract  of  partnership,  and  some  other  con- 
tracts, which  are  continuous  in  their  performance." 
Cohen  vs.  The  New  York  Mutual  I4fe  Ins.  Co,* 
Bep'd  Jour*!  p.  496.  N.  Y.  a  A. 

§  113.  FiBE. — Cancellation  (fyUTider  Threaienhig  Danger. — The 
company,  organized  in  the  State  of  New  York,  insured  a  quan- 
tity of  cord-wood,  which  was  piled  upon  the  Une  of  a  railroad. 
The  poUcy  provided  that  the  company  might  cancel  the  policy 
on  notice  and  return  of  the  unearned  premium.  The  agent  of 
the  company,  while  fii*es  were  burning  in  the  surrounding  clear- 
ings and  forests,  notified  the  insured  of  the  cancellation  of  the 
policy.  The  court  below  refused  to  transfer  the  cause  to  the 
United  States  Court  on  the  affidavit  of  the  defendant.  Hdij 
that  the   company  had  a  right  to  cancel  the  poUcy  on  giving 

•  nedflion  rendwed  January  21afc,  1873.  To  appear  in  60  N.  7. 
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notice  and  returning  the  unearned  premium,  although  the  wood 
was  in  greater  danger  at  the  time  than  when  it  was  insured. 
The  insurer  cannot  however  cancel  the  policy  when  the  fire  is 
approaching  the  property  insured,  or  in  the  face  of  a  threaten- 
ing and  approaching  danger.  Heldy  also,  that  it  was  error  to  in* 
struct  the  jury  that  if  the  agent  of  the  company  notified  the 
plaintiff,  before  the  loss,  of  its  intention  to  terminate  and  cancel 
the  policy,  the  plaintiff  could  not  recover,  and  also  that  it  was  er- 
ror to  instruct  the  jury  that  if  the  agent  believed  the  wood  was 
not  being  protected  against  the  fires  with  that  degree  of  care 
which  a  man  of  ordinary  prudence  and  caution  would  use,  and 
that  in  consequence  of  such  want  of  care,  there  was  danger 
that  the  wood  would  be  destroyed,  he  would  be  justified  in  can- 
celling the  policy.  Held,  also,  that  as  the  petition  and  affidavit 
for  the  transfer  are  not  made  a  part  of  the  record  by  the  bill  of 
exceptions,  this  court  cannot  regard  them. 

The  Home  Ins.  Co,,  of  Nem  York,  vs.  Heck. 

— f  100. 

PBIOB   INSURANCE. 

§  114.  Fire. — Consent  of  Company  to — Estoppel. — ^The  poUcy 
provided  that  if  the  insured  should  have,  or  should  thereafter 
make  any  other  insurance  on  the  property,  without  the  consent 
of  the  company  indorsed  on  the  policy,  he  should  not  be  entitled 
to  recover  any  loss  or  damage  which  might  accrue  to  the  proper- 
ty insured.  The  insijirance  was  obtained  through  the  agent  of 
the  company,  who  was  also  its  vice-president,  and  agent  of  sev- 
eral other  companies,  and  who  had  procured  two  other  policies 
for  the  insured  upon  the  same  property,  one  of  which  was  in 
force  at  the  time  the  policy  was  issued  by  the  defendant,  and  the 
existence  of  which  was  known  to  the  president  and  secretary  of 
that  company.  Hdd,  that  the  insured  had  a  right  to  expect,  un- 
der these  circumstances,  that  the  company  indorsed  upon  the  po- 
licy its  consent  to  the  insurance  existing  on  the  property  at  the 
time  of  its  issue.  Good  faith  required  the  company  to  do  this. 
"  The  defendant  considered  the  whole  matter  in  reference  to  the 
insurance  already  on  the  property,  and  took  the  risk  in  reference 
thereto,  and  then  should  be  estopped  from  setting  up  the  breach 
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of  said  condition  as  a  defense  to  the  action,  said  breach  having 
been  waived." 

Hay  ward,  aisigrtee,  vs.  The  Nationailns,  Oo.,  of  Hannibal* 
Bip'dJ<mnp.Ma.  iio.&a 

SUBSEQUENT    INSUBANOR 

§  116.  PiRB. — Consent  of  Company  to — Notice  to  Agent —  Waiver 
— Estoppel. — ^The  policy  contained  a  provision  that  if  the  insured 
shoold  have  or  should  thereafter  make  any  other  insurance  on 
the  property  without  the  consent  of  the  company  indorsed  on  the 
poUcy,  he  should  not  be  entitled  to  recover  any  loss  or  damage 
which  might  accrue  to  the  property  insured.  The  insured  after- 
ward, on  the  expiration  of  a  prior  policy  on  the  same  property, 
took  out  another  in  its  place,  and  informed  the  agent  of  the  de- 
fendant, who  had  procured  the  policy,  and  who  knew  at  the  time 
of  his  intention  to  keep  up  the  full  amount  of  his  insurance,  of 
what  he  had  done,  and  was  told  by  him  that  it  was  all  right. 
Hdd,  that  notice  to  the  agent  was  notice  to  the  company,  and 
his  assent  amounted  to  a  waiver,  on  the  part  of  the  company,  of 
the  condition  in  the  policy  avoiding  the  same  if  additional  insu- 
rance was  taken  without  the  consent  of  the  company  indorsed 
upon  the  policy.  Hddy  also,  that  "  in  these  late  cases  it  has  been 
held  that  the  condition  in  the  policy  under  consideration,  as  well 
as  other  conditions  of  similar  nature,  may  be  waived  by  the  com- 
pany, and  that  the  waiver  may  be  made  as  well  *  by  acts  as  by 
positive  declarations,  and  that  the  company  may  be  estopped, 
under  certain  circumstances,  where  by  a  course  of  dealing,  or  its 
open  actions,  it  has  induced  the  insured  to  pursue  a  policy  to  his 
detriment.'  " 

Horwitz  vs.  The  Equitable  Mutual  Ins.  Co.,  40  Mo.,  557;  Frankliu  vs. 
The  Atlantic  Fire  Insurance  Co.,  42  Mo.,  456  ;  Combs  vs.  Hannibal  Sav- 
ings and  Ins.  Co.,  43  Mo.,  148  ;  Northrup  vs.  The  Mississippi  Valley  Ins. 
Co.,  47  Mo.,  435  ;  Yiele  vs.  Germania  Ins.  Co.,  26  Iowa,  54-55  ;  Walsh  vs. 
The  Mtm&  Life  Ins.  Co.,  30  Iowa,  133  ;  Van  Bories  vs.  The  United  Life, 
Fire  and  Marine  Ins.  Co.,  8  Bush,  (Ky.,)  133. 

Hay  wordy  assignee,  vs.  The  National  Tns.  Co.,  of  Hannibal 

-I  US. 

•  IMdon  vendeMd  Much  81«t»  1878. 
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VALUED  POLICY. 

§  116.  Fire. — Construction — Written  and  Printed  Portions. — 
The  defendant  insured  the  plaintiffs  assignor  against  loss  or 
damage  bj  fire  to  the  amount  of  $2,500.00  on  his  oil  paintings, 
consisting  of  landscapes  and  portraits,  as  per  schedule.  The 
schedule  enumerated  105  paintings,  and  opposite  the  name  of 
each  was  placed  an  amount,  as  $1,000.00,  $3,000.00,  etc.,  without 
further  words  or  explanation.  In  the  printed  portion  of  the  po- 
licy was  the  following  clause  :  "  Said  loss  or  damage  to  be  esti- 
mated according  to  the  true  and  actual  cash  value  of  said  prop- 
erty at  the  time  the  same  may  happen."  Hdd^  that  "  this  pohcy 
runs  very  close  to  the  dividing  line  between  an  open  and  a  valued 
pohcy,  but  after  much  consideration,  it  is  my  opinion  that  it  is 
not  a  valued.  Such  a  policy  determines  beforehand  the  amount 
for  which  the  insurer  is  hable  in  case  of  loss,  and  it  is  inserted  in 
the  poUcy  as  a  fixed  sum  to  be  paid  if  loss  occurs.  It  does  more 
than  merely  value  the  property  insured — ^it  values  the  loss.  To 
do  this  the  policy  must  amount  to  a  cpntract,  either  to  pay,  in 
case  of  loss,  a  stipulated  sum,  or  that  the  property  shall  be  esti- 
mated at  a  stipulated  sum  in  case  of  loss.  Such  seems,  fairly 
stated,  to  be  the  rule  of  the  books." 

Flanders  on  Fire  Insarance,  45  ;  Phillips  on  Insurance,  ^  1178,  1180, 
1213  ;  Harris  vs.  The  Eagle  Fire  Ins.  Co.,  5  Johns.,  368  ;  Laurent  vs. 
Chatham  Fire  Ins.  Co.,  1  Hall  N.  Y.,  52,  53 ;  Wallace  et  al.  vs.  Ins.  Oo., 
1  Bennett  Fire  Insurance,  412. 

Hdd,  also,  that  if  in  the  schedule  before  the  sign  of  dollars  in 
each  instance  some  word  or  words,  as  "  worth,"  "  value,"  or 
"  agreed  value,"  had  been  inserted,  indicating  that  the  figures  re- 
presented agreed  values,  this  might  be  held  to  be  a  valued  policy. 
"  The  tendency  of  the  cases  is  to  hold  that  valuing  the  proper- 
ty values  the  loss,  and  is  in  the  right  direction."  Hdd^  also,  that 
"  if  the  written  part  of  the  pohcy  is  inconsistent  with  the  print- 
ed portion,  the  latter  must  give  way  to  the  former  is  a  well-es- 
tablished rule  in  reference  to  policies  of  insurance,  but  I  am  un- 
able to  say  that  there  is  any  inconsistency,  and  certainly  the 
rule  is  well  settled  that  the  different  classes  must  be  made  to 
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harmonize  if  possible.  They  are  not  inconsistent,  bat  in  har- 
mony, when  read  together." 

Luce  vs.   The  Springfield  Fire  and  Marine  Ins.  Co, 

^  106. 

WAB. 

§  117.  Life. — I^ed  (/,  on  Life  Inmrancey  on  Contracts,  on 
Contracting  Parties — Mvtual  Companies  and  Partnership. — The 
defendant,  a  mutual  life  insurance  company,  incorporated  in  the 
State  of  New  York,  insured  the  life  of  the  plaintiff's  husband,  a 
resident  of  Savannah,  Georgia.  The  policy,  issued  in  1849,  pro- 
vided that  if  the  annual  premiums  should  not  be  paid  on  or  be- 
fore the  2nd  day  of  April,  of  each  year,  the  policy  should  be 
void  and  all  previous  payments  forfeited*  The  payments  were 
duly  paid  until  April  2nd,  1862,  when,  on  account  of  the  war, 
the  plaintiff  offered  to  pay  the  premium  to  a  former  agent  of 
the  company  at  Savannah,  who  refused  to  receive  it.  No  fur- 
ther premiums  were  paid  until  the  close  of  the  war.  Upon  the 
close  of  the  war  the  plaintiff  made  tender  of  the  unpaid  pre- 
miums, but  the  company  refused  to  receive  them,  declaring  the 
policy  forfeited  and  cancelled.  The  plaintiff  prayed  that  the  po- 
licy might  be  declared  valid,  and  that  she  might  be  permitted  to 
pay  the  premiums.  Hdd^  that  there  is  no  reason  why  a  con- 
tract of  life  insurance  should  necessarily  be  terminated  by  the 
happening  of  a  war  between  the  States  of  which  the  parties 
are  respectively  subjects,  as  unlawful  and  inconsistent  with  the 
state  of  war.  Hdd,  also,  that ''  had  the  insured  died  at  any  time 
before  April,  1862, 1  think  there  can  be  no  doubt  that  the  con- 
tract would  have  been  regarded  as  one  of  those  which,  lawful 
when  made  and  executed  by  the  one  party,  are  not  dissolved, 
but  merely  suspended  by  the  existence  of  war,  and  that  a  re- 
covery could  have  been  had  at  the  close  of  the  war." 

PhilL  Int.  Law,  666 ;  Nelson,  J.,  Prize  Cases,  2  Black,  685,  687 ;  Wheat 
Int.  Law,  8th  edi,  408,  1 317. 

Hdi^  also,  ''that  the  war  was  the  act' of  the  States,  and  that 
individual  citizens  are  not  identified  with  their  government  so  as 
to  expose  them  to  the  rule  of  law  that  he  who  by  his  own  con- 
duct prevents  the  fulfillment  of  a  contract,  or  renders  its  per- 
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formance  impossible,  shall  not  take  advantage  of  a  non-per- 
formance on  the  other  side,  or  excuse  the  non-performance  upon 
his  part." 

Odlin  vs.  Ins.  Co.,  of  Pennsylvania,  2  Wash.  0.  0.  R.,  312  ;  Francis  78. 
The  Ocean  Ins.  Co.,  6  Oow.,  404 ;  S.  0.  in  Error,  2  W.  R.,  64. 

Hdd,  also,  that  "  there  is  nothing  in  the  policy  of  the  law  or 
the  interest  of  the  pubUc  calling  for  an  enforcement  of  the  law 
of  confiscation  incident  to  a  state  of  war,  after  the  war  has 
ceased  and  the  people  of  the  two  belligerent  nations  have  again 
become  one,  solely  for  the  benefit  of  one  of  the  two  contracting 
parties  by  the  forfeiture  of  the  rights  of  the  other."  Held,  also, 
that  "  whatever  analogies  there  may  be  between  mutual  compa- 
nies and  ordinary  partnerships,  and  the  relation  of  the  members 
of  the  two  organizations,  an  incorporated  company,  although  or- 
ganized upon  the  mutual  principle,  ,is  in  no  proper  or  legal  sense 
a  partnership." 

Cohen  vs.  The  Ifew^  York  Muiual  Life  Ins.  Oo. 

§  118.  Life. — Effect  (/,  on  Contracts^  on  Payment  of  Premi- 
urns — Right  (f  Action  before  Loss, — The  defendant,  a  company 
incorporated  in  the  State  of  New  York,  insured  the  life  of  the 
plaintiff's  husband,  a  resident  of  Savannah,  Georgia.  The  po- 
licy, issued  in  1849,  provided  that  if  the  annual^ premiums  should 
not  be  paid  on  or  before  the  2nd  day  of  April  of  each  year,  the 
policy  should  be  void,  and  all  previous  payments  forfeited.  The 
premiums  were  duly  paid  until  April  2nd,  1862,  when,  on  account 
of  the  war,  the  plaintiff  offered  to  pay  the  premium  to  a 
former  agent  of  the  company  at  Savannah,  who  refused  to  re- 
ceive it.  No  further  premiums  were  paid  until  the  close  of  the 
war.  Upon  the  close  of  the  war,  the  plaintiff  made  tender  of 
of  the  unpaid  premiums,  but  the  company  refused  to  receive 
them,  declaring  the  poUcy  forfeited  and  cancelled.  The  plaintiff 
prayed  that  the  policy  might  be  declared  valid,  and  that  she 
might  be  permitted  to  pay  the  premiums.  Held,  that  "  an  indi- 
vidual by  his  covenant  may  undertake  as  against  his  own  acts 
and  the  acts  of  strangers,  but  not  against  the  acts  of  Qod,  or 
his  government,  or  of  iJie  obligee." 
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Nelson,  Ch.  J.,  People  m  Bartlett^  3  Hill,  670 ;  Wolfe  yb.  Howes,  20 
N.  Y.,  197. 

Hddy  also,  that  if  performance  is  made  "  absolutely  unlawfoli  it 
operates  to  repeal  the  covenant ;  if  only  temporarily  unlawful,  it 
suspends  the  operation." 

Brewster  vs.  Kitchen,  1  Ld.  Raymond,  317  ;  Ld.  Alvanley,  Oh.  J.;  Tou- 
teng  vs.  Hubbard,  3  B.  &  P.,  291. 

Heldy  also,  that  "  that  which  will  avoid  a  covenant  will  nullify  a 
condition,  and  vice  versa.'* 
Piatt  on  Gov.,  569  ;  Doughty  vs.  Neal,  1  Saund.,  214,  N.  (2.)  ' 

Hdd,  also,  that  "  at  the  time  of  making  the  contract  in  this 
case,  the  plaintiff  had  the  legal  right  and  abihty  to  make  the 
annual  payments,  but  the  effect  of  the  war  was  to  make  the  at- 
tempt unlawful,  without  any  fault  on  her  part,"  and  that  she  was 
reUeved  from  the  consequences  of  failing  to  pay  the  premiums 
upon  the  days  they  became  due. 

Semmesvs.  Hartford  Ins.  Co.,  13  Wall,  168.* 

Held,  also,  that  ^*  no  injustice  is  done  the  defendant  in  this  case 
by  permitting  the  plaintiff  to  make  now  the  payments  which  she 
could  not  lawfully  make  between  1861  and  1865." 

Manhattan  Life  Ins  Co.  vs.  Warwick,  20  Grattan,  614  ;t  New  York  Life 
Ins.  Co.  vs.  Clopton,  7  Bosh.,  179  ;  Hamilton,  ex'r,  vs.  The  Mat  Life  Ins. 
Co.,  of  New  York.! 

Hdd,  also,  that  the  plaintiff  has  a  right  to  maintain  an  action 
at  this  time,  although  there  has  been  no  loss  and  therefore  no 
cause  of  action  upon  the  policy. 

BayHes  vs.  Payson,  5  Allen,  473 ;  Ball  vs.  Ooggs,  Brown's  ParL  R.,  296 ; 
Buxton  vs.  Lister,  3  Atk.,  383 ;  2  Story  on  Eq.  Jur.,  i  826. 

Cohen  vs.  The  New  York  Mutual  Life  Ins.  Co, 
-liu. 

•  1  Ins.  Law  JoorX  668.  t  1  Ins.  Iaw  Jonrl,  U5. 

%  1  Ins.  Lbw  JoarH,  678. 
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REPORT  OF  DECISIONS 

BBNDBKED   IN   INSUBANOE   CASES,   IN  THE   UNITED    STATES 

SUPEEME  AND  CIECUIT  COURTS,  AND  IN  THE 

STATE  8UPBEME  COUBTS. 


Frora  certified  iranscripta  in  our  possession. 


SUPEEME   COURT   OF   ILLINOIS, 

SEPTEMBEB  TEBM,    1871. 


Appeal  from  Superior  Court  of  Cook  County, 


THE  MERCHANTS  INS.  CO.,  of  Chioago,  AppellarH, 

EZEKTETi    MORRISON,    AppeUee* 

The  defendant  on  the  first  day  of  April  issued  a  Tolned  policy  npon  the  plaintifTs 
vessel  and  fdmitnre,  while  in  harbor,  Irom  noon  of  that  day  to  noon  of  the  30th 
day  of  the  next  Noyember.  The  policy  contained  an  express  warranty  that 
she  was  then  in  safety,  and  that  she  was  to  be  employed  in  the  freighting  and 
passenger  business,  and  was  to  nayigate  only  the  waters  and  tributaries  of  the 
lakes,  and  the  river  St  Lawrence.  Among  the  perils  insured  against  were 
fires,  and  among  those  mentioned  as  excepted  were,  besides  other  legally  ex- 
cluded causes,  rottenness,  inherent  defects,  overloading,  and  all  other  unsea- 
worthiness. 

The  vessel  remained  in  port,  after  the  policy  was  issued,  until  thQ  10th  of  April, 
when  she  made  her  first  voyage  and  continued  in  the  lumber  trade  until  the  8tk 
of  the  next  October,  upon  which  day  she  was  destroyed,  while  lying  at  the 
dock,  by  a  fire,  which  was  not  the  result  of  unseaworthiness. 

It  was  not  requisite  that  the  vessel  should  be  seaworthy  when  she  set  out  upon  her 
first  voyage,  in  the  sense  of  t^t  term  as  applied  to  voyage  policies,  in  order 
to  make  the  policy  attach  and  charge,  the  msuranoe  for  a  suosequent  loss  by 
fire,  not  arismg  uom  want  of  Heaworthiness. 

*  Deolaion  rendered  February  7tb,  1878. 
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It  is  a  pecpliar  rale  of  the  law  merobant  and  the  oommon  law,  that  eyeiy  voyage 
pobcy  implies  a  warranty  of  seaworthiness.  This  wonanfcy  relates  to  the  to- 
ginning  of  the  risk,  and  that  is  when  the  vessel  sails.  Seaworthiness  at  the 
commencement  of  the  voyage  is  a  condition  precedent,  and  if  it  does  not  then 
exist,  the  policy  is  void,  and  the  insorers  are  not  responsible  for  a  subsequent 
loss,  even  ii  it  arises  from  another  cause. 

These  are  inflexible  arbitrary  rules  of  the  oommon  law,  and  are  applicable  to  risks 
of  tibat  character  upon  our  lakes,  as  upon  the  high  seas.  These  rules  do  not 
apply  to  time  policies. 

This  policy  is  substantially  different  from  the  usual  voyM;e  policy,  and  the  vessel - 
owner,  if  insurance  companies  choose  to  concur  in  his  wishes,  has  the  le^al 
right  to  adopt  the  substitute,  and  enjoy  it,  if  fiurly  obtained,  untrammeled  with 
the  incidents  which  the  law  attaches  to  a  voyage  policy.    Judgment  afBimed. 


MoAlXIBTEBy  J. 

In  June,  1868,  the  appellee  being  engaged  in  the  lumber  busineas 
at  Muskegan  Lake,  in  Michigan,  became  the  owner  of  the  then  pro- 
peller "Omar  Pasha." 

This  lake  is  situate  some  five  miles  from  the  east  shore  of  Lake  Mi- 
chigan ;  is  connected  with  the  latter  by  a  navigable  river  called  the 
Muskegan  Eiver,  constitutes  a  safe  harbor,  and  is  known  as  the  port 
of  Muskegan. 

During  the  remainder  of  the  season  of  1868,  after  appellee  became 
the  owner,  the  propeller  was  employed  by  him  in  the  lumber  trade  be- 
tween that  port  and  Chicago.  At  the  close  of  navigation  the  vessel 
was  taken  to  the  Muskegan  harbor,  where  she  remained  until  the  10th 
of  April,  1869.  During  the  winter  of  1868-9  she  was  thoroughly 
overhauled,  repaired,  and  changed  into  a  lumber-barge  ;  the  work 
and  repairs  costing  upward  of  ten  thousand  dollars.  On  the  1st 
of  April,  1869,  while  the  vessel  was  still  in  that  harbor,  through  the 
action  of  an  insurance  agent  and  solicitor,  a  policy  of  insurance  upon 
the  body,  tackle,  apparel,  and  other  furniture  of  this  vessel  was  issued 
by  appellant  to  appellee,  insuring  the  same  in  the  sum  of  three  thou- 
sand dollars,  from  noon  of  the  first  day  of  April,  1869,  to  noon  of  the 
dOth  day  of  November,  1869.  This  was  a  valued  policy,  containing  an 
express  warranty,  on  the  part  of  the  assured,  that  the  vessel  was  then  in 
safety  ;  that  she  was  to  be  employed  exclusively  in  the  freighting  and 
passenger  business,  and  to  navigate  only  the  waters,  bays,  harbors  ri- 
vers, canals,  and  other  tributaries  of  Lakes  Superior,  Michigan,  Hu- 
ron, St  Clair,  Erie  and  Ontario,  and  river  SL  Lawrence  to  Quebec, 
usually  navigated  by  vessels  of  her  class,  during  the  portion  of  the 
life  of  the  policy  between  noon  of  April  1st  and  noon  of  November 
30th.  The  perils  insured  against  were  of  the  lakes,  rivers,  canals, 
fires,  and  jettison,  excepting  all  perils,  losses,  misfortunes  or  expenses 
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consequent  upon  and  arising  from  or  caused  by  the  following  or  other 
legally  excluded  causes,  viz. :  *  *  *  "  Incompetency  of  the  master  or 
insufficiency  of  the  crew,  or  want  of  ordinary  care  and  skill  in  navi- 
gating said  vessel,  and  in  loading,  stowing  and  securing  the  cargo  of 
said  vessel,  rottenness,  inherent  defects,  overloading,  and  all  other  un- 
seaworthiness" etc.  The  policy  contained  the  usual  recital  of  payment 
of  the  premium.  The  vessel  remained  in  the  port  where  the  repair!^ 
had  been  made,  where  she  was  at  the  time  the  policy  issued,  and  un- 
til the  10th  day  of  April,  1869,  when,  being  laden  with  a  cargo  of 
lumber,  she  set  out  upon  a  voyage  to  Chicago.  She  continued  en- 
gaged in  the  lumber  trade  between  those  ports  until  the  8th  day  of 
October,  1869,  and  then,  while  lying  at  a  dock  in  the  Muskegan  har- 
bor, and  during  the  life  of  the  policy,  she  was  consumed  by  fire,  not 
the  result  of  unseaworthiness.  The  usual  protest,  proof  of  loss  and 
abandonment  necessary  to  charge  the  underwriters  having  been  made, 
and  the  appellant  having  refused  to  pay  the  amount  insured,  this  ac- 
tion was  brought  upon  the  policy.  The  cause  was  tried  before  the 
court  and  a  jury.  After  hearing  the  evidence,  which  was  conflicting, 
the  jury  returned  a  verdict  in  favor  of  the  assured,  upon  which  judg- 
ment was  rendered  and  the  case  brought  to  this  court  by  appeal. 

A  single  question  of  law  has  been  presented  and  discussed  in  this 
court.  Upon  the  trial  the  court  permitted  the  insurance  company 
to  introduce  evidence  tending  to  shjw  the  want  of  seaworthiness  of 
the  vessel  during  the  season  of  1869  ;  but  with  the  avowed  purpose 
of  showing  that  she  was  unseaworthy  at  the  time  of  setting  out  upon 
her  first  voyage  after  the  insurance  Many  witnesses  were  examined 
iCs  to  this  point  upon  both  sidea  But  when  we  consider  the  pre- 
sumption of  law  that  she  was  seaworthy  ;  the  dear  and  satisfactory 
evidence  of  the  thorough  overhauling  and  repairs  which  she  had  re- 
ceived immediately  previous  to  setting  out  upon  such  voyage,  and 
contrast  the  strength  of  appellee's  case  with  that  sought  to  be  made  by 
appellant,  it  seems  to  us  that  the  dear  weight  and  preponderance  of 
evidence  are  with  the  appellee.  Nevertheless,  there  was  sufficient  to 
warrant  appellant  in  asking  the  court  to  submit  the  question  of  fact 
to  the  jury  if  the  counsel  were  right  in  their  law  as  involved  in  the 
following  instruction,  which  the  court  refused  :  "  The  jury  are  in- 
structed that  the  law  implies  a  warranty,  on  the  part  of  the  plaintiff, 
that  the  Omar  Pasha  was  seaworthy  on  setting  out  upon  her  fiirst 
voyage  after  the  time  from  which  the  policy  wais  to  take  effect,  pro- 
vided she  set  out  on  such  voyage  from  a  port  in  which  proper  re- 
pairs could  have  been  made ;  and  if  they  believe  fi*om  the  evidence 
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that  she  was  not  seaworthy  when  she  left  such  port  on  sach  toj- 
age,  they  will  find  for  the  defendant" 

The  refusal  to  give  this  instruction  forms  the  basis  of  appel- 
lant's argument  The  policy  we  have  seen  was  made  on  the  1st 
day  of  Apiil,  1869,  whereby  the  vessel  was  in  terms  insured 
against  certain  perils,  among  which  were  those  of  fire,  from  noon  of 
that  day.  Under  these  circumstances  did  the  law  imply  a  warranty 
that  the  vessel  should  be  seaworthy  when  she  set  out  upon  her  first 
voyage  from  that  port  ?  and  was  it  requisite  that  she  was  seaworthy 
at  that  time  in  the  sense  of  that  term  as  applied  to  voyage  policies, 
in  order  to  make  the  policy  attach  and  charge  the  insurer  for  a  sub- 
sequent loss  by  fire  not  arising  from  want  of  seaworthiness  ?  We 
think  not  To  so  hold  would  not  be  the  mere  recognition  of  a  con- 
dition to  the  policy  by  implication  of  law,  and  in  respect  to  which 
the  contract  was  silent,  but  would  be  to  vary  its  terms  and  legal  ef- 
fect It  is  a  general  rule  of  law  that  when  parties  have  deliber- 
ately put  their  engagements  into  writing  in  such  terms  as  import 
a  legal  obligation  without  any  uncertainty  as  to  the  object  or  ex- 
tent of  such  engagement,  it  is  conclusively  presumed  that  the  whole 
engagement  of  the  parties  and  the  extent  and  manner  of  their  un- 
dertaking was  reduced  to  writing.  1  Greenl'f  Ev.,  §  275.  There 
was  no  attempt  to  interpret  or  explain  any  of  the  terms  of  the  po- 
licy by  offering  proof  of  any  known  and  established  usage  respect- 
ing the  subject,  so  that  the  position  assumed  must  have  its  founda- 
tion, if  it  have  any,  in  the  peculiar  rule  of  the  law  merchant  and 
the  common  law,  that  every  voyage  policy  implies  a  warranty  of 
seaworthiness.  Then  what  is  that  warranty  ?  It  imports  that  the 
ship  is  staunch  and  sound,  of  sufficient  materials  and  construction, 
with  sufficient  sails,  tackle,  rigging,  cables,  anchors,  stores  and  sup- 
plies ;  a  captain  of  competent  skill  and  capacity  ;  a  competent  and 
sufficient  crew  ;  a  pilot  when  necessary,  and  generally  that  she  is  in 
every  respect  fit  for  the  voyage  insured.  This  warranty  relates  to  the 
beginning  of  the  risk,  and  that  is  when  the  vessel  sails.  2  Greenrf 
Ev.,  §  400  ;  3  Kent's  Com.,  289.  And  it  is  the  general  rule  that  the 
vessel  must  be  seaworthy  in  the  sense  mentioned,  at  the  commence- 
ment or  inception  of  the  risk,  in  order  that  the  policy  attach  and 
charge  the  insurer.  Seaworthiness  at  the  commencement  of  the  voy- 
age is  a  condition  precedent,  and  if  it  does  not  then  exist,  the  policy 
is  void,  and  the  insurers  are  not  responsible  for  a  subsequent  loss, 
even  if  it  arises  from  another  cause.     Prescott  vs.  Un.  S.  Ins.  Co.,  1 
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Whart.,  399  ;  Starbuck  vs.  N.  K  Ins.  Co.,  19  Pick.,  199  ;  Capen  vg. 
Washington  Ins.  Co.,  12  Cush.,  617. 

These  are  inflexible  arbitrary  rales  of  the  common  law,  and  are 
as  applicable  to  risks  of  that  character  upon  our  lakes  as  upon  the 
high  seaa  But  their  applicability  to  time  policies  was  seriously  ques- 
tioned, if  not  denied,  in  Capen  ts.  Washington  Ins.  Co.,  above  cited, 
and  Chief  Justice  Shaw  pointed  out  some  of  the  distinctions  between 
the  two  kinds  of  policies  with  his  usual  clearness  and  force.  After- 
ward the  case  of  Gibson  vs.  Small  came  up  in  the  English  House  of 
Lords,  24  Eng.  L.  and  Eq.,  17,  involying  the  question  of  implied 
warranty  of  seaworthiness  in  the  case  of  a  time  policy  in  the  sense  of 
its  application  to  a  voyage  policy.  The  subject  was  most  elaborately 
discussed  by  the  several  judges,  and  the  distinguishing  features  of  the 
two  kinds  of  instruments  were  pointed  out  with  admirable  perspicui- 
ty. There,  however,  the  policy  was  upon  a  vessel  in  an  unknown  sea^ 
and  in  an  unknown  condition.  But  in  the  case  of  Thompson  vs.  Hop- 
per, 6  EL  and  BL,  172  ;  34  Eng.  L.  and  Eq.,  266,  the  action  was 
upon  a  time  policy,  issued  upon  a  vessel  in  port,  where  the  owner  re- 
sided ;  and  the  court  held  that  there  was  no  implied  warranty  of  sea- 
worthiness, which,  if  broken,  would  prevent  the  policy  from  attaching. 
See  also  Jones  vs.  Ins.  Co.,  2  Wallace,  J.,  278.  The  question  was  ex- 
amined in  the  English  courts  with  so  much  research  and  ability  that 
it  would  be  idle  if  not  presumptuous  to  attempt  to  throw  any  further 
light  upon  it.  But  it  seems  to  us  that  the  reasons  assigned  by  the 
English  judges  against  the  implication  of  such  a  warranty  in  the  case 
of  time  policies  on  vessels  engaged  in  the  general  and  ceaseless  com- 
merce of  the  great  oceans  or  high  seas,  apply  with  even  greater  force 
to  those  on  vessels  engaged  upon  our  northwestern  lakes.  Because 
here,  from  the  rigor  of  the  climate,  vessels  are  generally  compelled  to 
lie,  during  the  cold  season,  some  four  or  £ve  months  in  ports  or  har- 
bors, imbedded  in  ice,  and  where  the  principal  peril  to  which  they  are 
exposed  is  that  of  fire,  and  against  which  it  is  lawful  for  the  owner  to 
obtain  insuranca  But  the  circumstances  would  i-eqiiire  a  policy  es- 
sentially different  from  the  usual  voyage  policy.  It  might  be  expedi- 
ent to  make  the  policy  cover  the  whole  time  during  which  the  vessel 
was  to  so  lie  in  harbor,  and  also  that  of  the  ensuing  season  of  navi- 
gation. To  be  fully  applicable  to  the  circumstances  the  policy  should 
be  made  to  cover  the  perils  of  fire  as  well  as  of  the  lakes,  rivers,  etc 
Suppose  the  owner,  while  his  vessel  is  fast  in  the  ice  of  a  Michigan  or 
Chicago  port^  should  obtain  a  policy  on  the  1st  day  of  January,  in- 
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Boring  her  against  ail  the  perils  suggested,  from  noon  of  that  day  until 
noon  of  the  30th  day  of  the  following  November.  Would  there  be  any 
reason  in  support  of  the  position  that  such  a  policy  implied  a  war- 
ranty of  seaworthiness,  as  that  warranty  has  been  defined  ;  or  for 
holding  that  the  operation  of  the  policy  was  suspended  ;  that  the  risk 
did  not  commence  until  the  vessel  set  out  upon  her  first  voyage  in  the 
spring,  and  that  if  she  was  not  then  seaworthy,  the  policy  never  at- 
tached at  all  ?  Yet  that  is  the  precise  doctrine  of  appellant's  instruc- 
tion. It  is  manifest  that  to  so  hold  would  be  to  say,  that  upon  this 
subject  parties  were  not  competent  to  make  such  a  contract  as  they 
thought  fit  ;  that  whatever  might  be  the  necessities  of  the  case,  or  the 
terms  of  their  contract,  still  the  law  would  so  control  it  as  to  make  it 
speak  a  particular  language,  and  that  the  same  as  a&other  contract 
which  they  did  not  make.  The  policy  would  declare  in  plain  language 
that  the  risk  commenced  and  the  policy  became  operative  at  noon 
of  the  first  day  of  January  ;  bat  the  courts,  that  the  risk  did  not  com- 
mence or  the  poHcy  become  operative,  no  matter  how  fairly  obtained, 
unless  the  vessel  was  seaworthy  when  she  sailed  upon  her  first  voy- 
age in  the  spring. 

This  is  the  proposition  embodied  in  the  instruction  which  appel- 
lant's counsel  asked  the  court  to  give,  the  refusal  of  which  by  the 
court  they  have  endeavored  to  convince  us  was  error.  The  instruc- 
tion is  not  based,  it  will  be  observed,  upon  the  hypothesis  that  the 
vessel  was  about  to  depart  on  a  voyage  when  the  poUcy  issued,  and 
the  principle  involved  in  it  is  all  the  same,  whether  the  poUcy  was 
made  ten  days  or  three  months  before  the  vessel  sailed.  It  would 
lead  to  great  embarrassment  if  the  vessel  owner  cannot  obtain  a  poli- 
cy like  that  in  question  without  its  being  arbitrarily  subjected  to  the 
same  rule  incident  to  voyage  policies.  Aside  from  the  circumstance 
of  the  vessel  lying  ice-bound  for  several  months,  is  the  further  bir- 
cumstance  that  much  of  the  commerce  upon  the  lakes  is  car- 
ried on  between  ports  which  are  not  remote  from  each  other. 
Hence  voyages  are  short,  and  quickly  and  frequently  made.  In 
such  case  there  would  be  an  obvious  inconvenience  in  the  use 
of  voyage  policies.  This  inconvenience,  together  with  the  other 
peculiarity  of  navigation  upon  the  lakes  we  have  mentioned,  dictate 
the  propriety  of  seeking  a  substitute  for  the  usual  voyage  policy  in 
another  form  of  contract^  which,  in  the  very  necessities  of  the  case, 
must  be  substantially  different  Such  a  contract  is  the  one  sued  upon 
in  this  case.  We  are  of  opinion  that  the  vessel  owner,  if  insurance 
companies  choose  to  concur  in  his  wishes,  has  the  legal  right  to  adopt 
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the  snbstikite  and  enjoj  it,  if  fairly  obtained,  untrammelled  with  the 
incident  which  the  law  attaches  to  a  voyage  policy. 

There  was  therefore  no  error  in  the  rulings  of  the  oowrt  below.  The 
evidence  sustains  the  verdict  and  the  judgment  must  be  afiirmed. 

Judgment  affirmed. 


4»» 


SUPREME   OOUET   OF   MISSOUKI, 

MABCH  TEBM,  1873. 


Japped  from  Hannibal  Court  of  Gommon  Fleas. 


JOHN  T.  K  HAYWAKD,  Assiokeb  op  Johh  A.  Lbmnon,  Appellant, 

vs. 
THE  NATIONAL  INS.  CO.,  op  Hanotbal^  Missoxjbi,  Bespondent* 

The  policy  provided  that  if  the  insured  should  have  or  should  thereafter  make  any 
ouer  insurance  on  the  property,  without  the  consent  of  the  company  indoTsed 
thereon,  he  should  not  oe  entitled  to  reoeiye  any/ loss  or  damage  which  might 
accrue  to  the  property  insured. 

The  insurance  was  obtained  through  the  agent  of  the  defendant,  who  was  also 
vice-president  of  that  company,  and  agent  of  several  other  companies,  and  who 
had  procured  two  other  policies  upon  the  same  property  for  the  insured,  one 
ot  which  was  in  force  at  the  time  the  policy  was  issued  by  the  defendant* 
and  the  existence  of  which  was  known  to  the  president  and  secretary  of  that 
company  at  the  time.  The  insured  accepted  the  policy  without  ever  looking 
at  it,  and  afterwards,  upon  the  expiration  of  the  policy  in  force  at  the  Issuinff 
of  defendant's  policy,  took  out  another  one  in  another  company,  and  informed 
the  agent,  who  knew  of  his  intention  to  keep  up  the  full  amount  of  his  in- 
surance, of  what  he  had  done,  and  was  told  by  the  agent  that  it  was  all  right. 

The  insured  had  a  right  to  expect,  under  the  circumstances,  that  the  company  had 
indorsed  upon  the  policy  its  consent  to  the  insurance  existing  on  the  propeiiy 
at  the  time  of  its  issue.  The  defendant  should  be  estopped  from  setting  up.  the 
breach  of  the  condition,  the  breach  having  been  waive<L 

The  a^ent  had  notice  of  the  insurance  procured  after  the  isEuie  of  the  defendant's 
policy,  and  assented  to  it.  Notice  to  him  was  nodco  to  the  company,  and  his 
assent  amounted  to  a  waiver,  by  the  defendant,  of  the  condition  i  i  the  policy, 
avoiding  the  same  if  additional  insurance  was  taken  without  the  consent  of  the 
company  indorsed  upon  the  policy. 

In  late  cases  it  is  held  that  the  condition  in  the  policy,  and  similar  conditions, may 
be  waived  by  the  company,  and  that  the  waiver  may  be  made  as  weU  by  acta  as 

•  I>MiilonraideE«d  March  9M,  IBTS. 
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hj  poeitiyd  deolaiationtf,  and  that  the  company  may  be  estopped,  under  certain 
droomstanoes,  as  where  by  a  course  of  dealings  or  its  operations  it  has  induced 
the  insured  to  pursue  a  policy  to  his  detriment  Hutchinson  vs.  ITie  Wutem 
hisurance  Company  (21  Mo.,  97)  werruUd.    Judgment  reversed. 

George  H.  Shields  and  Thomas  H.  Bacon, /(TT  Respondent 
Arthur  B.  Wilson  and  Hatch  &  Hatch,  for  Appdlant. 


VORIES,  J. 

This  action  was  brought  on  a  policy  of  insurance  charged  to  have 
been  executed  by  the  defendant  to  John  A.  Leunon  (plaintiiTs  as- 
signee) on  the  25th  day  of  July,  1868,  and  by  which  the  defendant, 
in  consideration  of  the  sum  of  twenty-one  dollars  paid  by  the  said 
Lennon  to  defendant,  did  undertake  to,  and  did  insure  the  said  John 
A.  Lennon,  {or  the  period  of  six  months  from  the  date  of  said  pol- 
icy, against  loss  or  damage  by  fire  to  the  amount  of  three  thousand 
dollars,  on  his  stock  of  merchant  tailor's  goods,  consisting,  etc. 

The  pleadings  are  very  lengthy  and  prolix,  but  for  the  purposes  of 
a  decision  on  the  points  presented  to  this  court  for  adjudication,  it 
will  only  be  necessary  to  state  the  following  issues  made  by  the  par- 
ties, and  which  were  passed  on  by  the  court  below. 

The  defendant  in  its  answer,  amongst  other  things  pleaded  there- 
in, set  up  the  following  special  defenses  :  "  For  a  seventh  defense 
herein  defendant  says,  that  amongst  other  considerations  in  said  pol- 
icy sued  on,  it  was  an  express  condition  in  said  policy  as  to  the 
property  on  which  said  poHcy  was  issued,  that  if  said  Lennon  should 
have,  or  should  thereafter  make,  any  other  insurance  on  the  prop- 
erty thereby  insured,  or  any  part  thereof,  without  the  consent  of  the 
company  indorsed  thereon,  then,  and  in  every  such  case,  the  said 
Lennon  should  not  be  entitled  to  recover  from  the  company  any 
loss  or  damage  which  might  accrue  in  or  to  the  property  thereby  in- 
sured, or  any  part  or  portion  thereof,  and  defendant  says  that  said 
Lennon  did  not  keep  said  express  condition,  but  broke  the  same  in 
this,  that  at  the  time  when  said  Lennon  made  his  request  for  insur- 
ance on  which  said  poHcy  was  issued,  and  at  the  time  said  poHcy 
was  executed  and  dehvered  by  defendant,  the  said  Lennon  had  other 
insurance  on  said  property  than  the  insurance  alleged  in  plaintiffs 
petition  ;  that  is  to  say,  insurance  in  the  Insurance  Compa- 
ny, of ,  for  the  sum  of  three  thousand  dollars,  without  de- 
fendant's consent  to  said  other  insurance  indorsed  upon  said  pohcy 
sued  on,  nor  did  defendant  ever  consent  to  said  other  insurance,  and 
defendant  says  that  thereby  said  Lennon  became  not  entitled  to  re- 
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cover  from  defendant  any  loss  or  damage  which  oocorred  in  or  to  said 
property  or  any  part  or  portion  thereof. 

The  eighth  defense  set  up  by  defendant  is  the  same  as  the  one 
above  set  forth,  except  that  the  breach  of  the  condition  is  charged  to 
be  that  said  Lennon,  after  the  execution  of  the  poUcy  sued  on  and  its 
deUvery  to  said  Lennon,  made  other  insurance  on  said  property  in 
the  sum  of  three  thousand  dollars  in  the  Pho3nix  Insurance  Compa- 
ny, of  Hartford,  Connecticut,  without  the  consent,  etc 

The  plaintiff,  in  his  replication  to  these  defenses,  admits  the  con- 
dition in  the  policy  as  stated,  and  that  said  Lennon  had  at  the  time 
of  the  execution  of  the  pohcy  other  insurance  on  the  property  insured, 
in  the  sum  of  $3,000.00,  as  stated  in  the  answer,  but  to  avoid  the  ef- 
fect of  the  supposed  breach  as  stated  by  the  defendant,  the  plaintiff 
avers,  '^  That  before  and  at  the  time  of  the  issuing  of  said  poUcy,  de- 
fendant well  knew,  and  was  fully  advised  of  the  fact  of  such  other  in^ 
surance  on  said  property,  and  plaintiff  avers  that  the  defendant,  at  the 
time  it  issued  its  said  policy  and  received  the  premium  therefor,  from 
said  Lennon,  waived  the  condition  in  said  policy  requiring  notice  of  oth- 
er insurance  to  be  given  to  it,  and  furthermore  waived  the  condition  of 
said  poUcy  requiring  the  consent  of  such  other  insurance  to  be  indorsed 
on  said  policy  in  writing,  and  plaintiff  further  avers  that  defendant,  at 
the  time  aforesaid,  consented  to  said  other  additional  insurance." 

To  the  eighth  defense  set  up  in  defendant's  answer  as  above  stated, 
the  plaintiff  replied  :  "  That  he  admits  that  after  the  time  of  the  is- 
suing of  the  policy  sued  on,  to  wit :  on  the  —  day  of  ,  and  at 

the  time  of  the  expiration  of  said  previous  additional  insurance  above 
referred  to,  the  said  John  A.  Lennon,  with  the  knowledge  and  con- 
sent of  the  defendant  at  the  time,  procured  in  place  of  said  previous 
additional  insurance,  the  same  amount  of  insurance,  to  wit  :  in  the 
Phoenix  Insurance  Company,  of  Hartford,  in  the  State  of  Connecti- 
cut, and  last-named  insurance  was  in  force  at  the  time  of  the  burn- 
ing of  the  goods  named  in  plaintiff's  amended  petition,  of  which 
facts  defendant  had  full  knowledge,  and  was  fully  advised  of  the  re- 
newal thereof  in  another  company,  and  consented  thereto,  and  plain- 
tiff avers  that  defendant  at  said  time  waived  the  condition  in  said  po- 
licy sued  on,  set  out  in  defendant's  eighth  ground  of  defense,  requir- 
ing notice  of  additional  insurance  to  be  given  to  defendant,  and  then 
and  there  waived  the  requirements  of  said  condition  requiring  de- 
fendant's consent  to  such  additional  insurance  to  be  indorsed  on  said 
policy  in  writing." 

There  were  many  other  issues  in  addition  to  the  above  in  the  plead- 


Digitized  by  CjOOQIC 


606  Report  of  Dedshns.  [July 

ingfs,  but  they  are  not  bronght  in  qnestion  in  this  court,  so  that  it  will 
only  be  required  that  I  should  state  the  substance  of  the  eyidence 
applicable  to  the  foregoing  issues  and  the  ruling  of  the  court  thereon, 
to  give  a  fair  understanding  of  the  matter  complained  of  by  the  ap- 
pellant, and  upon  which  he  relies  for  a  reversal  of  the  judgment  in 
this  cause. 

It  appears  from  the  evidence  in  the  cause  that  at,  and  before,  the 
execution  of  the  policy  sued  on  to  John  A.  Lennon,  that  Lennon  was 
doing  business  in  the  city  of  Hannibal  as  a  merchant  tailor.  That 
his  stock  of  goods  amounted  to  from  seven  to  eight  thousand  dollars. 
That  one  David  S.  Eby  also  resided  in  Hannibal,  and  followed  the 
business  of  an  insurance  agent  That  he  was  agent  for  several  in- 
surance companies  in  the  Eastern  States,  as  well  as  being  agent  at 
Hannibal  for  defendant  That  said  Lennon  had  taken  two  policies 
of  insurance  from  said  Eby  for  three  thousand  dollars  each,  one  in 
each  of  two  Eastern  companies  for  which  Eby  was  agent,  and  that 
he  had  transacted  the  business  with  and  procured  the  pohcies  from 
said  Eby.  That  in  the  month  of  July,  1868,  shortly  before  the 
making  of  the  policy  sued  on,  Eby  told  said  Lennon  that  one  of 
his  policies  of  three  thousand  dollars  was  about  to  expire,  and  that 
he  could  not  renew  it  at  the  same  rates  that  he  had  been  charged 
before.  Eby  testified  that  he  was  the  vice-president  of  the  defend- 
ant, and  agent  for  several  insurance  companies,  had  his  office  in  the 
same  room  with  the  president  and  secretary  of  defendant,  that  he 
was  in  the  habit  of  taking  risks  for  the  defendant,  most  generally 
in  consultation  with  the  other  officers  of  the  company  ;  when  the 
risks  were  out  of  the  ordinary  run  of  business  there  was  a  general 
consultation  ;  that  he  thought  he  was  authorized  by  vii*tue  of  his 
position  as  agent  to  take  risks  generally.  Haynes,  the  president^ 
and  Meadows,  the  secretary  of  defendant,  were  both  apprised  of  the 
issue  of  the  policy  to  Lennon  upon  which  the  suit  is  brought,  be- 
fore it  was  issued.  Eby  further  stated  that  he  was  canning  six 
thousand  dollars  on  Lennon's  stock.  A  short  time  previous  to  the 
expiration  of  one  pohcy,  he  had  a  conversation  with  Meadows  and 
Haynes ;  told  them  that  there  was  an  opportunity  of  taking  three 
thousand  dollars  on  Lennon's  stock,  as  he  could  not  renew  it  in  the 
company  that  it  was  in ;  after  consultation  with  the  company  they 
agreed  to  take  the  risk.  The  company  knew  that  he  was  carrying 
the  six  thousand  dollars  insurance  for  Lennon  at  the  time  ;  did  not 
know  whether  he  received  the  premium  from  Lennon  or  whether  the 
company  received  it    When  Lennon  was  informed  that  one  of  his 
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policies  was  about  to  expire,  and  that  it  could  not  be  renewed  at  the 
same  rate  (is  before,  he  told  Ebj  that  he  wanted  it  renewed,  and  re- 
quested him  to  continue  it ;  said  he  had  too  much  stock  on  hand  to 
suffer  any  of  his  insurance  to  drop.  He  said  he  had  about  $8,000.00 
in  stock  or  over  ;  that  he  wanted  the  policy  continued. 

The  evidence  further  shows  that  after  Eby  had  the  consultation 
with  the  other  officers  of  defendant,  that  he  made  out  the  policy 
upon  which  this  suit  was  brought,  and  when  the  old  policy  had  ex- 
pired he  handed  it  to  Lennon,  who  objected  to  it ;  said  he  did  not 
want  to  be  put  in  the  National,  but  that  Eby  assured  him  that  it  was 
a  good  company,  and  he  then  received  it,  telling  him  that  he  took  it 
on  his  word  ;  that  he  never  examined  the  policy  until  after  the  fire 
which  destroyed  his  good&  The  evidence  further  tends  to  show  that 
Eby  continued  to  be  agent  and  vice-president  of  the  defendant  until 
after  the  month  of  September,  1868.  In  September,  1868,  Eby  was, 
as  agent  of  an  Eastern  company,  still  carrying  the  three  thousand  dol- 
lar poHcy  on  Lennon's  goods,  in  addition  to  the  policy  in  suit  ;  that 
at  said  time  said  policy  was  about  to  expire.  Eby  told  Lennon  that 
the  policy  was  about  to  expire  and  that  he  could  not  renew  it  at  the 
same  rates  paid  before.  Lennon  said  he  wanted  the  policy  renewed. 
Eby  told  him  to  wait  a  few  days  and  he  might  still  be  able  to  renew 
it  That  afterward,  on  the  day  the  policy  expired,  Eby  told  Lennon 
he  was  then  prepared  to  renew  the  policy.  Lennon  told  him  that  he 
was  too  late,  that  he  had  just  insured  in  another  company,  and  thus 
renewed  the  amount  of  the  three  thousand  dollar  policy.  Eby  told 
him  that  that  was  all  right  'Eby  states  that  he  thinks  he  was  still 
vice-president  and  acting  as  agent  of  defendant  at  the  time  of  this 
last  conversation. 

The  foregoing  is  substantially  the  evidence  in  the  cause  in  refer- 
ence to  the  knowledge  and  consent  of  defendant  as  to  the  three 
thousand  dollar  insurance  on  the  property  in  addition  to  the  policy 
sued  on,  either  at  the  time  of  the  execution  of  the  policy  by  the  de- 
fendant, or  at  the  time  that  said  insurance  was  changed  to  the  Phce- 
nix  Company  in  September  afterward. 

The  question  presented  for  the  consideration  of  this  court  is  wheth- 
er the  evidence  in  this  case,  or  the  circumstances  under  which  the  po- 
licy sued  on  was  executed  and  deUvered  to  Lennon  was  such  as 
to  amount  to  a  waiver  of  the  condition  in  the  policy  that  the  policy 
should  be  void  or  no  recovery  had  thereon  if  the  insured  should  have 
other  insurance  on  the  same  property  which  was  not  made  known, 
and  not  indorsed  on  the  policy.     And  whether  the  condition  was 
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waived  that  required  notice  to  be  given  and  indorsement  made  there- 
of on  the  policy,  of  any  additional  insurance  being  afterward  made 
on  said  property.  Or  whether  the  defendant  was  estopped  from  set- 
ting up  the  breach  of  said  conditions  as  a  defense  to  the  action. 

In  my  mind  there  can  be  very  little  doubt  as  to  the  three  thousand 
dollar  policy  which  existed  on  the  property  at  the  time  the  policy  was 
executed  by  the  defendant  Eby,  the  agent  and  vice-president  of  de- 
fendant, had  executed  and  dehvered  to  Lennon  two  policies  as  agent 
for  Eastern  companies,  one  of  which  was  about  to  expire.  Lennon 
wanted  it  renewed,  but  Eby  could  not  renew  it  on  terms  to  suit  This 
being  the  case,  he  had  a  consultation  with  the  president  and  secreta- 
ry of  defendant,  in  which  he  informed  them  of  the  whole  matter,  and 
that  there  was  a  chance  for  the  defendant  to  take  a  risk  for  three 
thousand  dollars  on  Lennon's  goods  in  place  of  the  policy  about  to 
expire.  After  a  full  consultation  they  concluded  to  take  the  risk,  and 
the  policy  was  made  out  before  Lennon  was  seen  on  the  subject,  and 
the  same  afterward  handed  to  him,  who  hesitated  to  receive  it  until 
he  was  assured  that  the  company  was  a  good,  responsible  one,  when 
he  accepted  the  poHcy  without  ever  looking  at  its  contents,  as  the  ev- 
idence shows.  It  was  evidently  known  by  all  parties  that  the  remain- 
ing three  thousand  dollar  policy  was  to  continue  on  the  property  in- 
sured, because  Lennon  had  informed  them  that  he  could  not  afford  to 
let  any  of  his  insurance  be  dropped.  Lennon  had  a  right  to  expect^ 
under  these  circumstances,  that  defendant  had  indorsed  on  the  po- 
licy its  consent  to  this  remaining  policy  of  three  thousand  dollars, 
good  faith  required  it  under  the  circumstances  to  have  done.  So  far 
as  this  prior  insurance  is  concerned,  the  case  comes  exactly  within  the 
principle  laid  down  in  the  case  of  Horwitz  vs.  The  Equitable  Mutual 
Insurance  Company,  40  Mo.,  657.  The  defendant  considered  the 
whole  matter  in  reference  to  the  insurance  already  on  the  property, 
and  took  the  risk  in  reference  thereto,  and  then  should  be  estopped 
from  setting  up  the  breach  of  said  condition  as  a  defense  to  the  ac- 
tion, said  breach  having  been  waived. 

In  reference  to  the  renewal  of  the  insurance  at  a  time  subsequent 
to  the  execution  of  the  poHcy  sued  on  by  the  defendant,  or  the  chang- 
ing the  same  to  another  company,  the  evidence  is  not  so  clear  of  an 
intention  to  waive  the  condition  requiring  the  defendant's  know- 
ledge and  consent  thereof  to  be  indorsed  on  the  policy.  It  is  con- 
tended by  the  defendant  that  it  was  not  notified  of  said  subsequent 
insurance,  and  that  it  never,  in  any  Way,  assented  thereto.  While  on 
the  other  hand,  it  is  contended  by  the  plaintiff  that  the  evidence 
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Bhows  thai}  defendant  bad  fall  notice  of  the  subsequent  insurance  and 
assented  thereto,  and  so  acted  as  to  induce  the  said  Lennon  to  rest} 
in  security,  in  the  belief  that  his  property  was  fully  insured. 

The  main  question  in  the  case  is  whether  notice  of  this  subsequent 
'nsurance  to  the  agent  who  effected  the  risk  for  defendant^  will  be 
considered  as  a  notice  to  the  defendant,  for  I  think  that  the  eyidence 
clearly  shows  that  Eby  was  still  yice-president  and  agent  for  the  de- 
fendant at  the  time  this  last  insurance  was  effected.  At  least  if  there 
were  any  doubts  as  to  his  agency  at  the  time,  that  fact  ought  to  haye 
been  submitted  to  the  jury  by  a  proper  instruction. 

The  authorities  upon  this  last  question  are  somewhat  in  conflict  and 
cannot  well  be  reconciled  with  each  other.  The  cases  referred  to  by 
the  defendant  in  the  Massachusetts  courts,  and  in  other  cases  referred 
to,  seem  to  accord  with  the  yiews  entertained  by  the  defendant. 

In  the  case  of  the  General  Insurance  Company  vs.  United  States 
Insurance  Company,  10  Maryland,  517,  the  question  was  as  to  notice 
by  the  corporation  of  an  unrecorded  deed  of  mortgage  so  as  to  effect 
a  subsequent  mortgage.  It  is  there  held  that  the  notice  in  such  case 
must  be  sufficient  to  put  a  party  on  inquiry,  and  that  conceding  that 
a  director  of  the  corporation  to  be  affected  had  notice  of  the  prior 
mortgage  it  did  not  appetir  that  he  had  communicated  the  notice  to 
the  board  of  directors,  and  was  therefore  not  sufficient.  That  the  no- 
tice received  by  a  director  of  a  corporation  in  a  private  way,  or  which 
he  acquired  from  rumor,  would  not  bind  the  institution.  That  the 
case  must  be  so  clear  as  to  satisfy  the  mind  that  the  allowance  of  the 
subsequent  claim 'would  be  a  fraud  on  the  party  setting  up  the  first 
deed.  And  to  the  same  effect  is  the  case  of  Farrel  Foundry  vs. 
Dart,  26  Conn.,  376.  The  case  of  the  Worcester  Bank  vs.  Hartford 
Insurance  Company,  11  Cush.,  265,  was  a  case  where  the  policy  sued 
on  contained  a  clause  almost  precisely  similar  to  the  claim  in  the  pol- 
icy of  defendant  under  consideration.  It  was  held  that  in  such  case, 
where  a  subsequent  insurance  had  been  obtained,  and  the  agent  of  the 
company  notified  thereof,  and  who  had  promised  the  assured  to  have 
the  consent  of  the  subsequent  insurance  entered  on  the  policy,  but 
failed  to  have  it  done,  that  still  the  policy  is  avoided,  the  technicalities 
of  the  contract  not  having  been  complied  with  ;  and  to  the  same  ef- 
fect are  several  other  cases  in  Massachusetts. 

It  is  contended  by  the  defendant  in  this  case  that  no^  notice  to  an 
agent  of  the  company  could  operate  as  notice  to  the  defendant^  un- 
less the  agent  received  the  notice  at  a  time  in  which  said  agent  was 
engaged  in  the  execution  or  performance  of  the  business  to  which  the 
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notioe  related  ;  or  nnless  it  is  shown  that  the  agent  commnnicated  the 
notice  to  his  principal  To  sustain  this  view  of  the  case,  reference  is 
made  to  several  cases. 

In  the  case  of  McCormack  vs.  Wheeler,  86  HI.,  114,  (referred  to  by 
the  defendant,)  it  is  held  that  notioe  to  an  attorney  of  one  party,  of 
which  he  acquired  knowledge  while  acting  as  the  attorney  of  another 
party,  is  not  such  notice  as  will  affect  his  client.  It  is  remarked  by 
the  judge  deliyering  the  opinion  in  the  case,  that  **  The  English  au- 
thorities manifest  a  disposition  to  depart  from  this  rule,  but  it  is 
deemed  by  the  court  to  be  a  rule  just  in  itself.'" 

In  the  case  of  the  Mechanics'  Bank  vs.  Sebaumbmg  et  aL,  38  Mo., 
228,  Judge  Holmes,  deliyexiBi^  the  opinion  of  the  court,  states,  *'  that 
knowledge  acqotfed  by  the  president,  cashier  and  teller,  while  engaged 
in  tb»  business  of  the- bank  in  their  official  capacity,  will  be  notice  to 
the  bank  so  far  as  either  has  authority  to  act  for  the  bank  ;  his  acts 
are  the  acts  of  the  bank  ;  and  his  official  knowledge  is  the  knowledge 
of  the  bank.  But  mere  private  information  obtained  beyond  the 
range  of  his  official  functions  will  not  be  deemed  notice  to  the  bank." 

It  is  difficult  to  exactly  understand  what  is  meant  by  the  language 
used  in  these  decisions.  The  defendant  contends  that  it  is  meant  by 
the  decisions  referred  to,  as  well  as  other  decisions  using  similar  lan- 
guage, that  no  notice  served  on  an  agent  will  be  effectual  to  bind  his 
prii^cipal  unless  the  agent  should  receive  the  notice  while  actually 
engaged  in  the  transaction  of  the  very  business  to  which  the  notioe 
relates,  or  unless  it  is  shown  that  it  was  commnnicated  to  the  prind- 
paL  If  that  should  be  the  proper  construction  to  be  given  to  the 
language,  then  it  would  become  impossible  that  an  agent  of  an  insur- 
ance company  could  ever  be  notified  of  a  subsequent  policy  of  insu- 
rance being  issued  upon  the  same  property  before  insured  by  said 
agent  for  his  principal  Every  agent  as  soon  as  he  takes  a  risk  and 
issues  a  policy  therefor,  and  delivers  it  to  the  insured,  dismisses  the 
subject  of  that  policy  from  his  mind.  If  the  insured  should  after- 
ward procure  a  subsequent  insurance  on  the  same  property,  and  go  to 
the  agent  to  give  him  notice  thereof,  he  would  be  sure  to  find  the 
agent  in  the  transaction  of  some  other  business,  when,  according  to 
the  construction  given  to  these  cases,  no  notioe  could  be  given  to  the 
agent  because  he  was  not  at  the  time  engaged  in  the  particular  busi- 
ness to  which  the  notice  related,  and  this,  notwithstanding  the  agent 
was  the  only  agent  of  the  corporation  whose  business  it  was  to  at- 
tend to  the  very  matter  to  which  the  notice  related. 

I  think  that  this  is  not  the  proper  construction  to  give  to  these 
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The  meoniug  must  be  that  the  notice  must  be  given  to  the 
agent  while  his  agency  exists,  and  it  rnnst  refer  to  business  which 
comes  within  the  scope  of  his  authority.  When  this  is  the  case,  I 
think  that  notice  to  the  agent  is  notice  to  the  principal ;  in  fact^  there 
is  no  other  way  to  notify  a  corporation  than  to  notify  an  agent  A 
corporation  only  acts  through  and  by  agents,  and  the  proper  and  only 
way  to  give  notice  to  a  corporation  is  to  notify  an  agent,  and  general- 
ly it  is  sufficient  to  notify  an  agent  whose  proper  business  is  to  attend 
to  the  matter  in  reference  to  which  the  notice  is  given. 

In  the  opinion  of  Judge  Holmes  in  the  case  of  the  Bank  t& 
Schaumberg  et  aL,  above  referred  to.  Story's  Agency,  Sec.  140,  is  re- 
ferred to,  from  whi(^  it  may  be  seen  what  was  meant  by  the  language 
used  in  that  decision.     The  section  referred  to  reads  as  follows  : 

"  Upon  a  similar  ground,  notice  of  facts  to  an  agent  is  constructive 
notice  thereof  to  the  principal  himself,  where  it  arises  from,  or  is  at 
the  time  connected  with,  the  subject  matter  of  his  agency  ;  for  upon 
general  principles  of  public  policy  it  is  presumed  that  the  agent  has 
communicated  such  facts  to  the  principal ;  and  if  he  has  not,  still  the 
principal,  having  intrusted  the  agent  with  the  particular  business,  the 
other  party  has  a  right  to  deem  his  acts  and  knowledge  obligato- 
ry upon  the  principal ;  otherwise  the  neglect  of  the  agent,  whetiiier 
designed  or  undesigned,  might  operate  most  injuriously  to  the  rights 
and  interests  of  such  party.  But  unless  notice  of  the  &kcts  comes  to 
the  agent  while  he  is  concerned  for  the  principal  in  the  course  of  the 
very  transaction,  or  so  near  before  it  that  the  agent  must  be  presumed 
to  recollect  it,  it  is  not  notice  thereof  to  the  principal,  for  otherwise 
the  agent  might  have  forgotten  it»  and  then  the  principal  would  be 
affected  by  his  want  of  memory,  at  the  time  of  undertaking  the  agen- 
cy. Notice  therefore  to  the  agent,  before  the  agency  is  begun,  or  af- 
ter it  has  terminated,  will  not  ordinarily  affect  the  principal.'* 

This  quotation  from  Story  seems  to  me  to  solve  the  whole  question, 
which  is,  that  notice  to  the  agent  before  his  agency  has  begun,  or  after 
it  has  terminated,  will  not  ordinarily  affect  the  principal.  If  notice  is 
given  before  the  agency  has  begun  to  affect  the  principal,  it  must  be  so 
near  before  it  that  the  agent  must  be  presumed  to  recollect  it.  This 
rule,  as  laid  down  by  Judge  Story,  I  liiink  is  the  correct  one,  and  must 
be  the  proper  interpretation  to  be  given  to  the  language  used  in  the 
cases  on  the  subject. 

Now  to  return  to  the  facts  of  the  case  under  consideration,  we  find 
thatliennon,  in  the  month  of  July,  1868,  had  procured  from  one  Eby, 
two  policies  of  insurance  for  $3,000.00  each,  one  in  each  of  two  East- 
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em  companies,  for  which  said  Eby  was  agent  That  said  Eby  was 
also  agent  for  defendant,  having  authority  to  take  risks  and  issue  po- 
licies for  it.  That  one  of  the  Eastern  policies  was  at  said  time  about 
to  expire.  That  Eby  informed  Lennon  that  he  could  not  renew  the 
policy  on  the  same  terms  that  the  policy  had  been  issued  before. 
Lennon  insisted  that  he  wanted  the  poHoy  renewed  ;  that  he  could 
not  afford  to  drop  any  part  of  his  insurance  ;  that  he  was  not  then 
fully  insured  ;  that  his  stock  of  goods  was  heavy,  etc.  Under  these 
circumstances,  Eby  communicated  the  facts  in  reference  to  this  mat- 
ter to  the  president  and  secretary  of  defendant,  telling  them  that  one 
of  Lennon's  policies  was  about  to  expire,  and  that  there  was  a  chance 
for  defendant  to  take  the  risk  for  three  thousand  dollars  in  place  of 
the  pohcy  about  to  expire.  After  full  consultation  it  was  concluded 
to  take  the  risk  for  the  $3,000.00,  and  a  pohcy  was  executed  to  Len- 
non therefor,  without  any  application  on  his  part  therefor,  and  in 
fact,  without  his  knowledge,  and  that  when  it  was  delivered  to  him  he 
first  objected  to  receive  it,  but  upon  being  assured  by  Eby  that  the 
company  was  a  good  one,  he  received  the  policy.  At  this  time  it  was 
well  known  to  Eby  and  defendant  that  Lennon  intended  to  continue 
the  one  Eastern  pohcy  upon  his  goods,  and  that  he  did  not  intend  in 
any  way  to  lessen  or  diminish  his  insurance.  This  being  the  case, 
sometime  in  the  month  of  September  or  October  of  the  same  year, 
when  the  second  or  last  Eastern  pohcy  was  about  to  expire,  Lennon 
wt^s  informed  by  Eby  (who  the  evidence  shows  was  still  agent  of  de- 
fendant) of  the  fact,  and  that  he  could  not  renew  it  on  the  same  terms 
that  it  had  been  originally  issued.  Lennon  expressed  a  desire  to 
have  the  policy  renewed  ;  wanted  to  keep  up  his  insurance.  Eby  at 
this  time  told  him  to  wait  a  few  days,  that  he  might  yet  be  enabled  to 
renew  the  poHcy.  Lennon  did  wait  until  the  day  that  the  policy^  ex- 
pired, and  then  insured  in  another  company  in  the  same  amount,  and 
upon  meeting  with  Eby,  he  informed  him  of  what  he  had  done,  and 
was  told  by  Eby  that  it  was  all  right 

Now  under  these  circumstances  had  Eby,  the  agent,  notice  at  the 
time  of  the  change  of  the  pohcy  procured  from  him  in  the  Eastern 
company  for  the  policy  to  the  same  amount  in  the  Phoanix  Compa- 
ny, and  did  he  assent  thereto  ?  And  did  such  assent  amount  to  a 
waiver  on  the  part  of  the  defendant  of  the  condition  in  the  pohcy, 
avoiding  the  same  where  additional  insurance  is  taken  without  the 
consent  of  defendant  indorsed  on  the  policy  as  has  been  before  stat- 
ed ?  That  Eby  knew  of  the  new  policy  there  can  be  no  doubt ;  in 
tact,  it  was  known  by  Eby  and  the  officers  of  defendant  at  the  time 
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of  the  issoiBg  of  the  policy  sued  on,  that  Lennon  intended  to  continue 
the  whole  six  thousand  dollars  of  insurance  on  his  stock  of  goods. 
The  poUcy  of  defendant  was  made  with  that  view,  and  what  was  af- 
terward done  was  only  carrying  out  the  understanding  had  between 
the  parties  at  the  time  ;  hence  when  the  policy  was  about  to  expire, 
Eby  told  Lennon  that  the  policy  was  about  to  expire,  and  that  he 
could  not  then  renew  it  on  the  same  terms,  but  to  loait  a  few  days, 
that  he  might  ptill  become  able  to  renew  it.  Why  was  it  that  Eby 
asked  him  to  wait  ?  It  was,  to  my  mind,  because  it  was  known  and 
expected  that  if  Eby  did  not  renew  the  poUcy,  the  insurance  would  be 
taken  in  another  company,  and  this  was  only  a  continuation  of  the 
original  understanding  and  was  expected  by  Eby,  and  when  he  had 
been  told  that  it  had  been  done,  he  answered  that  it  was  all 
right. 

Eby  was  at  the  time  still  the  agent  of  the  company,  and  notice  to 
him  was  notice  to  the  defendant. 

In  a  late  case  in  the  State  of  Illinois — ^Illinois  Mutual  Fire  Insur- 
ance Company  vs.  Malloy,  50  111.,  419 — the  policy  in  question  con- 
tained a  clause  to  this  eflfect :  "  If  the  insured  shall  thereafter  make 
any  other  insurance  on  the  same  property,  and  should  not  with  all 
reasonable  diligence  give  notice  thereof  to  the  insurers,  and  have  the 
same  indorsed  on  the  policy  or  otherwise  acknowledged  by  them  in 
writing,  the  poUcy  shall  cease  and  be  of  no  further  effect."  The  as- 
sured in  that  case  did  effect  an  additional  insurance  on  the  same  pro- 
perty. It  was  held  that  it  was  not  sufficient  in  such  case  to  give  no- 
tice to  a  stranger  who  had  long  ceased  to  be  an  agent  of  the.  compa" 
ny.  The  court,  however,  in  rendering  the  opinion,  says  :  "  Had  the 
party  notified  been  the  agent  of  the  company,  his  failure  to  indorse 
consent  on  the  pohcy  would  not  have  prejudiced  the  assured,  as  we 
said  in  the  case  of  Fire  and  Marine  Ins.  Co.  vs.  Schettler,  53  Bl., 
166."  It  was,  however,  further  held  in  that  case  that  the  party  noti- 
fied was  agent.  This  case  seems  to  sustain  the  view  that  a  notice  to 
one  who  is  known  to  be  an  agent  is  sufficient  to  charge  the  company; 
and  that  where  notice  is  given  of  an  after  insurance,  and  no  objection 
made  at  the  time,  that  the  poHcy  will  not  be  thereby  forfeited. 

I  do  not  say  that  the  fact  that  Lennon  told  Eby,  after  he  had 
taken  the  last  poHcy,  that  he  had  given  the  risk  to  another  company 
would  have  been  sufficient  of  itself  to  constitute  a  waiver  of  the  con- 
dition in  the  policy  in  question,  but  this  fact  taken  in  connection  with 
all  of  the  other  facts  connected  with  the  transaction  I  think  is  suffi- 
cient; and  that  to  permit  the  defendant  to  insist  on  a  forfeiture  of  the 
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policy  nnder  all  of  the  drcnmstances  would  be  to  enable  it  to  perpe- 
trate a  fraud  ou  Lennon. 

In  the  iiiTestigation  of  this  case  it  has  not  been  overlooked  that 
this  cottrt,  in  the  case  of  Hutchins  ys.  The  Western  Insurance  Co.,  21 . 
Mo.,  97,  held  that  a  condition  in  a  policy  similar  to  the  one  under 
consideration,  was  a  condition  precedent  to  the  right  of  the  insured 
to  recover  on  the  policy,  and  that  nothing  would  prevent  a  forfeiture 
of  the  policy  but  the  actual  indorsement  of  the  consent  of  the  in- 
surer to  the  subsequent  insurance.  Subsequent  cases,  however,  in 
this  court,  as  well  as  in  other  courts,  which  seem  to  have  been  well 
considered,  have  recognized  a  more  liberal  rule  in  favor  of  the  in- 
sured. In  these  late  cases  it  has  been  held,  that  the  condition  in  the 
policy  under  consideration,  as  well  as  other  conditions  of  similar  na- 
ture, may  be  waived  by  the  company,  and  that  the  waiver  may  be 
made  as  weU  "  by  acts  as  by  positive  declarations,  and  that  the  com- 
pany may  be  estopped  under  certain  circumstances  where,  by  a 
course  of  dealing  or  its  open  actions,  it  has  induced  the  insured  to 
pursue  a  policy  his  detriment. "  Horwitz  vs.  The  Equitable  Mutual 
Ins.  Co.,  40  Mo.,  557  ;  Franklin  v&  The  Atlantic  Fire  Insurance  Co., 
42  Mo.,  456  ;  Combs  va  Hannibal  Savings  and  In&  Co.,  43  Mo., 
148  ;  Northup  vs.  The  Mississippi  Valley  Ina  Co.,  47  Mo.,  435  ; 
Yiele  vs.  Germania  Ina  Co.,  26  Iowa,  54-55  ;  Walsh  vs.  The  Mina, 
life  Ina  Co.,  30  Iowa,  133  ;  Van  Bories  va  The  United  Life,  Fire 
and  Marine  Ina  Co.,  8  Bush,  (Ky.,)  133. 

The  Common  Pleas  Court,  on  the  trial  of  this  cause,  instructed 
the  jury  "that  it  devolved  on  the  plaintiff  to  show  that  consent 
was  given  by  the  company  to  such  other  insurance,  and  indorsed 
on  the  policy  sued  on,  and  unless  the  jury  find  from  the  evidence 
that  such  consent  was  indorsed  on  said  policy  sued  on,  they  will 
find  for  the  defendant"  This  instruction  assumes  that  no  waiver 
of  the  condition  in  the  policy  could  be  made  by  the  company  ;  but 
the  jury  are  told  that  unless  the  indorsement  of  consent  was  actu- 
ally made  on  the  policy,  they  must  find  for  the  defendant.  This 
instruction  was  clearly  wrong,  and  ignored  the  whole  issues  in  the 
case  to  which  it  referred,  as  made  up  by  the  pleadinga  It  is,  how- 
ever, said  that  this  instruction  was  modified  by  another  instruction 
given  by  the  court  This,  upon  examination,  will  be  found  to  be  in- 
correct. There  is  no  instruction  given  by  the  court  that  could  be 
construed  to  be  a  modification  of  the  one  above  referred  to.  There 
is  another  instruction  which  tells  the  jury  that  if  the  policy  securing 
the  additional  insurance  had  e^ired  before  the  loss,  that  then,  al- 
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thongli  the  consent  of  the  company  to  the  same  was  not  indorsed  on 
the  policy,  the  plaintiff  might  recover.  This  instruction  only  applied, 
and  could  only  apply,  to  the  insurance  existing  on  the  property  at  the 
time  of  the  issuing  of  the  policy  sued  on,  as  there  was  no  pretence 
that  the  subsequent  procured  policy  had  expired  ;  and  the  first  in- 
struction referred  to  was  complete  in  itself,  and  so  far  as  the  in- 
struction given  by  the  court,  to  which  reference  is  made,  differs  from 
it,  it  is  merely  inconsistent  with  the  other  instructions  given,  and  cal- 
culated to  mislead  and  confuse  the  jury. 

It  is  not  necessary  that  any  further  notice  should  be  taken  of  the 
instructions  given  or  refused  ;  the  case  must  be  reversed  for  the  erro- 
neous view  taken  of  the  case  in  the  instruction  referred  to. 

The  other  judges  concurring,  the  judgment  of  the  Hannibal  Court 
of  Common  Pleas  is  reversed  and  the  cause  remanded  for  a  new  trial. 


UNITED  STATES  SUPREME  COURT, 

DBCiaiBEB  TERM)    1872. 


In  Error  to  the  Circuit  Court  of  the  United  States/or  the  District  (^ 

Louisiana. 


THE   MERCHANT^'    MUTUAL  INS.   CO.,  of   New    Orleans,  \ 

PUnni^s  in    Ihror,  1 

us. 

A8AHEL  P.   LYMAN   and  DAVID   SWINESTONK* 

The  defendants  iasaed  a  policy  on  the  15th  of  January,  insazing  a  brig  for  two 
months,  from  the  Ist  of  Jantuuy,  the  date  of  the  expiration  of  a  former  policy. 
The  nlaintifb  at  the  time  they  applied  for  the  policy  knew  of  the  loss  of  the 
Tessel,  which  had  happened  after  the  oroiration  of  the  former  policy,  but  did 
not  inform  the  company  of  the  fiiot.  llie  plaintiS^  claimed  that  they  made  a 
Terbal  contract  with  the  company  on  the  Slst  ot  December  to  renew  the  insn- 
zance. 

Hdd,  that  the  company  were  entitled  to  the  information  the  plaintifTs  had  of  the 
lofls  of  the  vessel,  and  that  no  action  could  be  sustained  on  the  policy,  and  that 

•  Dadoios  rendered  April  28tli,  1878. 
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the  taking  of  the  policy  and  causing  the  defendant  to  sign  it  Tinder  snoh  cir- 
cam&tances  was  a  fraud. 

Held,  that  the  terms  of  the  contract  haying  been  reduced  to  writing— signed  by 
one  party  and  accepted  by  the  other  at  the  time  the  premium  was  paid — neither 
party' can  abandon  that  instrument  as  of  no  value  in  ascertaining  what  the  con- 
tract was,  and  resort  to  yerbal  negotiations  which  were  preliminary  to  its  exe- 
cution. 

EM,  that  the  party  who  has  destroyed  the  validity  of  the  contract  by  his  own 
fraud  cannot  for  thai  reason  treat  it  as  if  it  had  never  been  made  and  recover 
on  the  verbal  statements  made  before  its  execution.  Judgment  of  the  Oircoit 
Court  reversed. 

Wm.  M.  Evarts, /or  Plaintiffs  in  Error » 
T.  J.  Ddrant, /or  Defendants  in  Error, 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  cotirt. 

The  defendants  in  error  brought  their  action  in  the  Circuit  Court 
for  the  District  of  Louisiana  for  the  sum  of  twelve  thousand  dollars, 
the  value  of  brig  Sailor  Boy,  lost  at  sea,  and  which  was  insured,  as 
they  allege,  by  the  plaintiffe  in  error. 

Plaintiffs  below  filed  with  their  petition  two  policies  of  insurance  on 
said  vessel,  the  second  of  which  was  issued  as  a  renewal  of  the  origi- 
nal insurance,  and  the  petitioner  sets  forth  that  though  the  second  or 
renewal  policy  is  dated  the  15th  day  of  January,  A.  D.  1870,  it  in- 
sures the  vessel  from  the  date  of  the  expiration  of  the  first  policy, 
namely,  from  the  1st  day  of  January,  .A.  D.  1870,  and  was  issued  by 
reason  of  a  verbal  contract  or  a,greement  to  renew  made  on  the  31st 
of  December,  1869. 

On  the  trial  it  appeared  that  the  plaintiffs,  when  they  renewed  the 
policy  of  the  15th  January,  and  paid  the  premium  Ibr  insurance, 
knew  that  the  vessel  was  lost,  and  that  the  defendants  had  no  such 
knowledge  or  information. 

It  is  obvious  from  this  statement  that  no  action  could  be  sustained 
on  the  policy,  and  that  in  point  of  fact  the  taking  of  such  a  poUcy, 
and  causing  the  defendants  to  sign  it  under  such  circumstance^, 
was  a  fraud. 

To  avoid  the  consequences  of  this  nullity  of  the  written  instru- 
ment, plaintiffs  rely  upon  the  fact  that  the  execution  of  the  policy 
was  but  carrying  into  effect  an  agreement  made  before  the  loss  of  the 
vessel. 

The  plaintiffs  offered  in  evidence  the  deposition  of  their  agent, 
which  gave  an  account  of  conversations  had  by  him  in  reference  to  a 
renewal  of  the  insurance  with  some  one  in  the  defendants'  office.   The 
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defendants  objected  to  this  testimony,  on  the  gronnd  that  there  was 
a  written  contract  of  insurance  between  the  parties  for  the  same 
amount  of  insurance,  for  the  same  amount  of  premium,  on  the  same 
object  insured,  the  vessel  called  Sailor  Boy,  by  the  same  plaintiffs  as 
insured,  and  defendants  as  insurers,  for  the  same  space  of  time,  to 
wit,  from  the  Ist  day  of  January,  1871,  to  the  31st  of  March,  1871  ; 
that  the  plaintiffs  had  no  right  to  contradict  this  written  application 
aforesaid  by  proof  of  a  previous  verbal  contract ;  that  the  plaintiffs' 
right  of  action,  if  any,  was  upon  the  written  application  and  contract 
aforesaid,  and  that  they  could  not  ignore  the  said  written  contract  to 
fall  back  on  an  alleged  previous  verbal  contract  of  the  same  tenor  and 
purport ;  that  the  evidence  showing  that  when  said  written  contract 
was  executed  the  plaintiffs  and  their  agents  were  aware  of  the  fact  of 
the  previous  loss  and  abandonment  of  the  Sailor  Boy,  said  written 
application  and  policy  were  not  binding  in  law,  but  were  nevertheless 
the  contract  of  the  parties,  subject  to  be  gainsaid  by  proper  allega- 
tions and  proof  of  fraud  ;  that  plaintiffs  could  not  ignore  the  written 
contract 

But  the  court  ruled  as  follows  :  The  plaintiffs  put  their  entire  case 
upon  a  verbal  contract  to  renew  the  insurance  made,  as  they  allege, 
on  the  31st  day  of  December,  eight  days  before  the  loss.  They  ad- 
mit that  when  they  sent  for  the  written  poHcy  on  the  15th  of  Janua- 
ry, they  knew  of  the  loss,  and  that  they  could  not  recover  on  the 
written  pohcy  standing  by  itself,  but  they  say  that  the  real  contract 
was  made  on  the  31st  of  December,  and  that  they  had  a  right  to  go 
to  the  jury  on  that  issue,  and  overruled  the  objection  and  admitted 
the  testimony. 

Undoubtedly  a  valid  verbal  contract  for  insurance  may  be  made, 
and  when  it  is  relied  on,  and  is  unembarrassed  by  any  written  con- 
tract for  the  same  insurance,  it  can  be  proved  and  become  the  foun- 
dation of  a  recovery,  as  in  all  other  cases  where  contracts  may  be  made 
either  by  parol  or  in  writing.  But  it  is  also  true  that  when  there  is  a 
written  contract  of  insurance  it  must  have  the  same  effect  as  the 
adopted  mode  of  expressing  what  the  contract  is,  that  it  has  in  oth- 
er classes  of  contract;  and  must  have  the  same  effect  in  excluding  pa- 
rol testimony  in  its  appHcation  to  it,  that  other  written  instruments 
have. 

Counsel  for  defendants  in.  error  here  relies  on  two  propositions, 
namely,  that  the  policy,  though  executed  January  1st,  is  really  but 
the  expression  of  verbal  contract,  made  the  31st  day  of  December 
previous,  and  that  the  loss  of  the  vessel  between  those  two  dates  doeg 
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not  inyalidate  the  contract,  though  known  to  the  insured  and  kept  se- 
cret from  the  insurers  ;  and  secondly,  that  they  can  abandon  the 
written  contract  altogether  and  recover  on  the  parol  contract. 

We  do  not  think  that  either  of  these  propositions  is  sound. 

Whatever  may  have  been  the  precise  facts  concerning  the  negotia- 
tions for  a  renewal  of  the  insurance  previous  to  the  execution  of 
the  policy,  they  evidently  had  reference  to  a  written  contract,  to  be 
made  by  the  company. 

When  the  company  came  to  make  this  instrument,  they  were  enti- 
tled to  the  information  which  plaintiff  had  of  the  loss  of  the  vessel. 
If  then  they  had  made  the  policy,  it  would  have  bound  them,  and  no 
question  would  have  been  raised  of  the  validity  of  the  instrument  or 
of  fraud  practiced  by  the  insured. 

On  the  other  hand,  if  they  had  refused  to  make  a  policy,  no  injury 
would  have  been  done  plaintiffs,  and  they  would  then  have  stood 
on  their  parol  contract  if  they  had  one,  and  did  not  need  a  policy 
procured  by  fraudulent  concealment  of  a  material  fact  at  the  time  it 
was  executed  and  the  premium  paid. 

To  permit  plaintiffs,  therefore,  to  prove  by  parol  that  the  contract 
of  insurance  was  actually  made  before  the  loss  occurred,  though  exe- 
cuted and  delivered,  and  paid  for  afterward,  is  to  contradict  and  vary 
the  terms  of  the  policy  in  a  matter  material  to  the  contract,  which  we 
understand  to  be  opposed  to  the  rule  on  that  subject  in  the  law  of 
Louisiana  as  well  as  at  the  common  law. 

We  think  it  equally  clear,  that  the  terms  of  the  contract  having 
been  reduced  to  writing — signed  by  one  party  and  accepted  by  the 
other  at  the  time  the  premium  of  iusurance  was  paid — neither  party 
can  abandon  that  instrument  as  of  no  value  in  ascertaining  what  the 
contract  was,  and  resort  to  the  verbal  negotiations  which  were  prelim- 
inary to  its  execution,  for  that  purpose.  The  doctrine  is  too  well  set- 
tled that  all  previous  negotiations  and  verbal  statements  are  merged 
and  excluded  when  the  parties  assent  to  a  written  instrument  as  ex- 
pressing tlie  agreement  And  it  is  hardly  necessary  to  say  that  the 
party  who  has  destroyed  the  validity  of  that  contract  by  his  own 
fraud,  cannot  for  thai  reason  treat  it  as  if  it  had  never  been  made, 
and  recover  on  the  verbal  statements  made  before  its  execution. 

We  may  add  that  as  the  only  testimony  offered  to  prove  this  parol 
contract  was  the  deposition  of  a  single  witness,  made  part  of  the  bill 
of  exceptions,  we  do  not  see  in  that  deposition  sufficient  evidence  of 
a  completed  contract,  of  an  agreement  assented  to  by  both  parties  at 


Digitized  by  CjOOQ IC 


1873]  Bab&r  vs.  Janes.  619 

Mij  one  time,  to  be  submitted  to  a  jury,  even  if  the  written  contract 
bad  never  been  executed. 

The  judgment  of  the  Circuit  Court  is,  therefore,  reversed,  with  di* 
rections  to  grant  a  new  trial 


SUPBEME  COURT  OF  INDIANA. 

NOVEMBEB  TEBM,  1872. 


Appeal  f  rem  Marion  Circuit  OourL 


LOUIS  RABER^  Appellanl, 

vs, 

JOHN   PAUL  JONES  et  al.,  Appellees*, 

The  insniance  company,  of  which  the  appellees  were  directors,  issned  a  policy  to  the 
appellant  upon  nis  bam,  which  was  afterward  destroyed  by  fire.  The  compa- 
ny adjusted  the  loss  and  gave  the  appellant  a  note  for  $1,000.00,  the  amount  of 
the  loss,  and  received  from  him  a  written  receipt,  discharging  the  company 
from  all  further  claims  on  account  of  the  fire.  This  note  the  company  after- 
ward took  up,  paying  part  of  the  amount  in  cash,  and  giving  a  new  note  for 
the  remainder,  upon  wnich  the  appellant  afterwards  brought  suit  and  recovered 
a  judgment.  The  directors  failed  to  satisfy  the  execution  issued  upon  the 
judgment,  or  to  make  {^l  assessment. 

The  statute  relating  to  insurance  companies  provided  that  "  whenever  sufficient 
goods  or  estate  of  any  such  corporation  cannot  be  found  to  satisfy  an  execu- 
tion issued  against  them  upon  a  judgment  recovered  on  a  policy  by  them  made, 
and  the  said  corporation  have  goods  or  estate  to  satisfy  such  execution,  and  the 
directors  shall  neglect  or  refuse  to  pay  the  same,  or  if  the  directors  shall  for 
thirty  days  after  the  rendition  of  such  judgment  refuse  or  neglect  to  make  such 
an  assessment  as  they  may  be  authorized  to  make  therefor,  and  to  deliver  the 
same  to  the  treasurer  for  collection,  or  fail  to  apply  such  assessment,  when  col- 
lected, toward  sa:isfying  such  execution,  then,  in  either  of  the  cases  aforesaid, 
the  directors  shall  be  personally  liable  for  the  whole  amount  of  such  execution.** 

Hdd,  that  this  is  in  the  nature  of  a  penal  statute,  inflicting  upon  the  directors  the 
penidty  of  a  personal  liability  for  a  failure  to  pay  the  execution,  or  to  make  and 
properly  apply  tiie  assessment  It  must  therefore  be  construed  with  some  de- 
gree of  strictness,  and  cannot  be  extended  beyond  the  cases  fairlj  within  its 
terms,  in  order  to  meet  tiioee  that  might  be  conceived  to  be  within  the  spirit 
and  object  of  the  law. 

*  Decision  rendared  Vebmary  7th,  1878. 
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The  Legifilatore  proTided  the  personal  remedy  against  the  directors  only  in  cases 

where  there  has  been  a  judgment  against  ihe  corporation  on  a  policy,  and  the 

court  cannot  extend  the  remedy  to  cases  where  a  judgment  has  been  recovered 

on  something  else  than  a  policy. 
The  complaint  in  this  case  does  not  ayer  that  the  judgment  against  the  corporation 

was  recoTered  upon  the  policy.     The  plaintiff  therefore  is  not  entitled  to  the 

remedy  provided  against  the  directors. 
It  is  a  clear  principle  of  pleading  that  in  declaring  upon  a  statute  the  averments 

must  be  sufficient  to  bring  the  case  within  the  statute. 
The  arrest  of  judgment  ends  the  case,  and  no  judgment  for  the  defendant  should 

have  followed.    Order  for  arrest  of  judgment  affirmed. 

LuciAN  Babboub  and  Chas.  p.  Jacobs,  for  AjppeUant. 
John  T.  Dye  and  A.  G.  HARBis^/ar  Appellees. 

WOBDKN,  J. 

Complaint  by  the  appellant  against  the  appellees,  alleging  the  fol- 
lowing facts  :  That  the  defendants  were  on  the  6th  day  of  Februa- 
ry, 1867,  and  for  more  than  thirty  days  thereafter,  the  Board  of  Di- 
rectors of  the  Farmers  and  Merchants  Insurance  Company,  of  In- 
dianapolis, a  corporation  organized  in  pui'suance  of  a  statute  of  the 
State  of  Indiana,  entitled,  "  An  Act  for  the  incorporation  of  Insur- 
ance Companies,  defining  their  powers  and  prescribing  their  duties," 
approved  June  15th,  1852,  and  doing  business  in  the  County  of  Ma- 
rion and  State  of  Indiana.     That  on  the  —  day  of ,  1865,  the 

said  insurance  company  became  indebted  to  the  plaintiff  in  the  sum 
of  one  thousand  dollars,  being  the  amount  of  loss  incurred  by  him  in 
the  destruction  of  a  bam  by  fire,  in  the  month  of  September,  1865, 
which  bam  was  insured  against  loss  by  fire  by  the  said  company  by  a 
policy  of  insurance  signed  by  the  president  and  secretary  of  said  com- 
pany in  the  sum  of  eleven  hundred  dollars. 

That  thereafter,  in  the  year  1865,  the  said  insurance  company,  by 
its  authorized  agent,  adjusted  said  loss  of  the  plaintiff  and  fixed  the 
amount  thereof  at  one  thousand  dollars,  a  portion  of  which  amount, 
to  wit :  three  hui-.dred  and  fifty  dollars,  was  afterwards  paid  by  said 
insurance  compai  y  to  the  plaintiff,  and  for  the  residue  of  the  claim, 
with  the  interest  thereon,  to  wit :  the  sum  of  $700.15,  the  plaintiff 
recovered  a  judgn  ent  against  the  said  company  in  the  Court  of  Com- 
mon Pleas  of  Marion  County,  in  the  State  of  Indiana,  on  the  16th 
of  February,  1867.  That  said  company  neither  at  the  time  the  judg- 
ment was  rendered,  nor  at  any  time  thereafter,  had  any  goods  or  as- 
sets, except  their  premium  notes  and  claims  due  the  company  where- 
with to  satisfy  said  judgment,  or  any  execution  that  might  be  issued 
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thereon.  Thai  the  defendants,  being  the  Board  of  Directors  of  said 
company,  neglected  and  refused  to  make  any  assessments  as  they 
were  authorized  to  do,  and  deliver  the  same  to  the  treasurer  of  said 
company,  for  more  than  thirty  days  after  the  date  of  the  rendition  of 
said  judgment.  That  any  assessment  that  may  have  been  made  after- 
ward by  said  Board  of  Directors  was  never  delivered  to  the  treasur- 
er for  collection,  and  that  no  part  of  any  collections  that  may.  have 
been  made  after  the  rendition  of  the  judgment  was  ever  applied  to- 
ward the  satisfaction  of  said  judgment  or  any  execution  issued  there- 
on. That  on  the  5th  of  April,  1867,  the  plaintiff  caused  an  execu- 
tion to  be  issued  upon  the  judgment  to  the  sheriff  of  the  county,  who, 
having  demanded  property  and  having  made  search  therefor,  the  de- 
fendant gave  up  no  property  to  be  taken  on  execution,  and  the  sheriff 
found  none  within  the  county  ;  and  on  the  14th  day  of  August,  1 867, 
the  sheriff  returned  the  execution  indorsed,  "No  property  found 
whereon  to  levy."  That  the  said  Board  of  Directors  never  paid  any 
part  of  the  judgment  or  the  execution  issued  thereon,  by  the  applica- 
tion of  any  money  or  property  of  the  company,  or  any  part  of  the 
proceeds  of  any  assessment  made  by  them.  That  the  judgment  re- 
mains due  and  unpaid.    By  means  whereof,  etc. 

The  defendants  answered  by  general  denial,  and  the  cause  was  sub- 
mitted to  a  jury  for  trial,  who  returned  a  general  verdict  for  the  plain- 
tiff, and  the  following  answers  to  inten'ogatories  propounded  to  them : 

Plaintiffs  interrogatories : 

Ist  "  Did  not  the  plaintiff  sustain  a  loss  by  fire  in  the  burning  of 
his  barn,  hay  and  grain,  to  the  amount  of  two  thousand  dollars,  which 
had  been  insured  against  in  the  Farmers  and  Merchants  Insurance 
Company,  of  Indianapolis,  by  policy  number  1,071?"  Answer — 
"  Yes."  2nd.  "  Did  not  the  said  insurance  company,  on  the  10th  of 
December,  1865,  adjust  said  loss  with  the  plaintiff  and  give  him  in 
settlement  thereof  the  note  of  the  company  for  $1,000.00  ?"  Answer 
— "  Yes."  3rd.  "  Did  they  not  afterward  take  up  said  note  and  give 
him  part  cash  therefor  and  a  new  note  payable  to  C.  G.  Dirlam,  their 
agent,  and  by  said  agent  indorsed  to  the  plaintiff  for  the  balance,  to 
wit :  $660.45  ?"  Answer—"  Yes.*'  4th.  "  Did  not  the  plaintiff  re- 
cover  judgment  against  said  Farmers  and  Merchants  Insurance  Com- 
pany in  the  Common  Pleas  Court  of  Marion  County,  Indiana,  on 
the  6th  of  February,  1867,  for  $700.15  and  costs  on  said  last  note  ?" 
Answer — "Yes."  6th.  "Is  not  such  judgment  still  unpaid?" — An- 
swer— "  Yes."  6th.  "  Were  not  defendants  directors  of  said  insur- 
ance  company  at  the  time  said  judgment  was  rendered,  and  for  sixty 
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days  thereafter  T  Answer—"  Yes.*'  7th.  Did  they  make  any  asbess- 
ment  to  pay  said  judgment  within  thirty  days  after  its  rendition  f* 
Answer — "  No."  8th,  "  Did  not  an  execution  issue  on  such  judgment 
on  the  6th  of  April,  1867,  and  come  to  the  hands  of  the  sheriff  of 
Marion  County,  and  did  he  not  return  the  same  with  the  following 
indorsement  thereon  :  '  Came  to  hand  April  6th,  1867,  at  three 
o'clock,  P.M.,  and  I  find  no  goods  or  chattels,  lands  or  tenements, 
whereon  to  levy.  August  14th,  1867.  George  W.  Parker,  sheriff 
M  C,  by  Joel  Elliott,  dep'y?"'  Answer— " Yes."  9th.  "Did  the 
plaintiff  execute  the  written  receipt  offered  in  evidence,  upon  the  un- 
derstanding that  the  company's  note  given  for  his  loss  by  fire 
would  be  paid,  and  not  in  satisfaction  of  his  claim  against  the  com- 
pany T  Answer — "  Yes."  10th.  "  Did  not  the  company,  long  after 
the  execution  of  the  receipt,  and  pretended  release,  admit  this  liabili- 
ty to  plaintiff  for  his  loss  by  fire  under  their  contract  of  insurance  ?" 
Answer — "  Yes." 

Defendants'  interrogatories : 

Ist  "  Did  not  the  destruction  of  Baber's  bam,  alleged  in  the  com- 
plaint, occur  in  1865  ?"  Answer — "  Yes.**  6th.  "  Did  not  said  com- 
pany have  more  than  $750.00  worth  of  personal  property  in  Marion 
County,  besides  their  premium  notes,  on  the  6th  day  of  February, 
1867,  and  for  more  than  thirty  days  thereafter  ;  if  not,  how  much  did 
the  company  have?"  Answer — "Yes."  6th.  "Was  not  the  note 
upon  which  the  judgment  set  forth  in  the  complaint  was  rendered  a 
note  dat^d  June  28th,  1866,  payable  one  day  after  date  to  Charles 
G.  Dirlam,  and  by  him  assigned  to  Louis  Raber  ?"  Answer — "  Yea" 
7th.  "  Did  not  Louis  Baber  accept  a  note  from  said  company,  dated 
December  8th,  1865,  payable  March  1st,  1866,  for  his  loss,  and  on 
said  8th  day  of  December,  1865,  execute  a  writing  containing  the  fol- 
lowing stipulation :  *  And  the  said  company  is  hereby  discharged 
from  all  further  claims  on  account  of  said  firey  "    Answer — "  Yes.'* 

The  jury  being  unable  to  agree  upon  answers  to  the  second,  third 
and  fourth  interrogatories  propounded  by  the  defendants,  were  dis- 
charged without  returning  any  answers  thereto. 

The  defendants  moved  for  a  venire  de  novo  on  this  ground,  but 
the  motion  was  overruled,  because,  we  infer,  the  objection  was  not 
made  before  the  jury  was  discharged.  The  plaintiff  moved  for  judg- 
ment in  his  favor  on  the  verdict  and  answers  of  the  jury,  but  the  mo- 
tion was  overruled  and  he  excepted.  The  defendants  moved  in  arrest 
of  judgment,  because  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  this  motion  was  sustained  and  the 
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plaintiff  excepted.  Judgment  was  then  rendered  that  the  plaintiff 
take  nothing  by  his  writ  and  that  the  defendants  recover  of  him  their 
costs,  etc.     Exceptions. 

The  48th  section  of  the  statute  mentioned  in  the  complaint,  (1  Q. 
&  H.y  396,)  provides  that  "  whenever  sufficient  goods  or  estate  of  any 
such  coi-poration  cannot  be  found  to  satisfy  an  execution  issued 
against  them  upon  a  judgment  recovered  on  a  poUcy  by  them  made, 
and  the  said  corporation  have  goods  or  estate  to  satisfy  such  execu- 
tion, and  the  directors  shall  neglect  or  refuse  to  pay  the  same,  or  if 
the  directors  shall  for  thirty  days  after  the  rendition  of  such  judg- 
ment refuse  or  neglect  to  make  such  an  assessment  as  they  may  be 
authorized  to  make  therefor,  and  to  deliver  the  same  to  the  treasurer 
for  collection,  or  fail  to  apply  such  assessment  when  collected,  toward 
satisfying  such  execution,  then,  in  either  of  the  cases  aforesaid,  the 
directors  shall  be  personally  hable  for  the  whole  amount  of  said  exe- 
cution." 

The  statute  quoted,  it  will  be  seen,  makes  the  directors  liable  per- 
sonally, in  the  cases  therein  provided  for^  only  when  there  has  been  a 
judgment  recovered  on  a  pohcy  made  by  the  corporation. 

This  is  in  the  nature  of  a  penal  statute,  inflicting  upon  the  direct- 
ors the  penalty  of  personal  liabihty  for  a  failure  to  pay  the  execution 
in  the  case  provided  for,  or  to  make  and  properly  apply  an  assess- 
ment as  provided  for.  It  must  therefore  be  construed  with  some  de- 
gree of  strictness,  and  cannot  be  extended  beyond  the  cases  fairly 
within  its  terms,  in  order  to  meet  those  that  might  be  conceived  to  be 
within  the  spirit  and  object  of  the  law.  The  Legislature  has  provid- 
ed the  personal  remedy  against  the  directors  only  in  cases  where 
there  has  been  a  judgment  against  the  corporation  on  a  policy,  and 
the  courts  cannot  extend  the  remedy  to  cases  where  a  judgment  has 
been  recovered  on  something  else  than  a  policy.  To  do  so  would  be 
virtually  creating  a  new  statute,  under  the  color  of  construing  the  one 
enacted  by  the  Legislature. 

The  answers  of  the  jury  to  the  interrogatories  render  it  entirely 
clear  that  the  judgment  against  the  company,  mentioned  in  the  com- 
plaint, was  rendered  upon  a  note,  and  not  upon  a  policy.  If  the 
claim  of  the  plaintiff  against  the  corporation  on  the  policy  was  re- 
leased or  extinguished  by  the  taking  of  the  note  and  the  execution  of 
the  discharge  mentioned  in  the  7th  interrogatory  propounded  by  the 
defendants,  although  upon  the  "  understanding "  mentioned  in  the 
plaintiff's  9th  interrogatory,  his  right  of  action  on  the  pohcy  was 
gone,  and  his  sole  remedy  against  the  corporation  was  upon  the  note. 


Digitized  by  CjOOQ IC 


624  Bep(yrt  (f  Dedsians.  {Jvty 

If,  .on  the  other  hand,  his  claim  on  the  policy  was  not  released  or  ez- 
tinguished,  and  if  he  might  still  have  broaght  his  action  upon  the 
policy,  he  elected  not  to  do  so,  but  chose  to  bring  it  upon  the  note. 
He  therefore  does  not  bring  his  case  within  the  terms  of  the  statute, 
and  is  not  entitled  to  the  remedy  provided  against  the  directors. 

The  complaint  does  not  aver  that  the  judgment  against  the  corpor- 
ation was  recovered  upon  the  policy. 

It  is  a  clear  principle  of  pleading  that  in  declaring  upon  a  statute 
the  averments  must  be  sufficient  to  bring  the  case  within  the  statute. 
The  complaint  was  therefore  radically  defective  in  not  stating  facts 
sufficient  to  constitute  a  cause  of  action,  and  the  court  properly  ar- 
rested the  judgment  When  the  judgment  was  arrested,  however, 
there  should  have  been  an  end  of  the  case.  No  judgment  for  the  de- 
fendant should  have  followed.  The  arrest  of  judgment  ends  the  case. 
Each  party  pays  his  own  costs,  and  the  plaintiff  is  at  liberty  to  pro- 
ceed de  novo  in  a  fresh  action.    Black.  Com.,  voL  iiL,  p.  394  n. 

The  order  below  arresting  the  judgment  is  affiimed,  but  the  subse- 
quent judgment  is  reversed  with  costs,  and  the  cause  remanded  with 
instructions  to  the  court  below  to  strike  the  case  from  the  docket 


UNITED  STATES   CIRCUIT   COURT, 

EASTEBN  DISTHIOT  OF  MISSOUBI 

MABCH  TERM,    1873. 

JAMES   MURRIN,  FetUianer, 

In  the  Matter  of 

BOLIVAR    OWEN   akd    JAMES    MURRIN,  Bankrupt*, 

The  wife  of  the  petitioner,  being  possessed  of  a  separate  estate,  seoored  to  her  by 
an  ante-nuptial  marriage  settlement,  in  the  year  1869  took  out  two  policies 
upon  her  life,  payable,  on  her  death,  to  husband.  She  paid  three  annual  pre- 
miums out  of  her  own  estate,  and  died  in  Januaiy,  18?2,  before  the  premium 
for  that  year  became  due. 

In  KoTember,  1869,  after  the  insurance  was  effected,  the  petitioner  was  adjudged 
a  bankrupt.  After  the  death  of  the  wife,  supposing  he  had  i^o  legal  claun  to 
the  insurance,  on  the  demand  of  the  assignee  in  baiJimiptoy,  he  gave  him  an 

•  Decision  rendered  April  2nd,  1878.^ 
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order  for  the  proceeds  of  the  policies,  which  were  paid  over  to  him.  The  pe- 
titioner asks  that  the  amount  of  said  insnranoe  may  be  paid  over  by  the  as- 
signee to  him. 

The  payment  of  the  last  premiums  by  the  wife  proceeded  purely  from  her  bounty, 
and  her  object  in  makmg  the  payments,  in  yirtue  of  which  the  policy  was  kept 
in  esse,  must  have  been  to  make  proyision  for  her  husband. 

The  husband  at  the  time  of  the  bankruptcy  had  no  such  interest  in  the  policies  as 
gave  the  assignee  the  right  to  retain  their  proceeds,  as  against  the  manifest  in- 
tention and  purpose  of  the  wife. 

The  policy  was  for  the  benefit  of  the  husband,  and  was  kept  alive  by  the  wife  af- 
ter the  bankruptcy,  and  it  would  be  inequitable  that  a  sum  becoming  payable 
after  the  bankruptcy  under  such  a  contract,  should,  hj  relation  back  to  the 
time  of  commencement  of  prooeedii)gs  in  bankruptcy,  be  held  to  belong  to^  the 
assignee.    Order  of  the  District  Court  granting  the  petition  afSrmed. 

This  cause  is  brought  here  to  revise  an  order  of  the  District  Court 
for  the  Eastern  District  of  Missouri,  oyerruling  the  demurrer  of  the 
assignee  in  bankruptcy  to  the  petition  of  James  Murrin,  one  of  the 
bankrupts,  and  directing  the  assignee  to  pay  the  bankrupt  Murrin 
the  proceeds  in  his  hands  of  two  policies  of  life  insurance,  less  the 
sum  paid  by  him  for  costs  and  expenses  of  collection. 

The  petition  thus  demurred  to  is  as  follows  : 

To  the  Hon.  Samuel  Tbeat,  judge  of  said  court :  The  petition  of 
James  Murrin,  one  of  the  said  bankrupts,  respectfully  represents. 
That  a  petition  in  bankruptcy  against  your  petitioner  and  said  Boli- 
var Owen,  was  filed  in  this  court  on  the  3Qth  day  of  November,  1869. 
That  a  hearing  was  had  and  an  adjudication  of  bankruptcy  entered 
on  said  petition  on  December  10th,  1869.  That  on  December  28th, 
1869,  your  petitioner  and  said  Owen  filed  their  schedules  as  required 
by  law.  That  on  January  18th,  1870,  Oharles  Green  was  elected  and 
appointed  assignee  in  bankruptcy  of  said  Owen  and  Murrin,  as  part- 
ners and  individually.  That  Sarah  E.  B.  Murrin  was  the  wife  of  your 
petitioner,  James  Murrin,  and  that  by  a  marriage  settlement  made 
previous  to  their  intermarriage,  all  the  property  and  estate  of  said 
Sarah  was  settled  and  secured  to  her  own  separate  use  and  behoof, 
so  that  the  said  James  had  no  right  or  interest  therein,  nor  title  nor 
claim  thereto,  nor  to  any  portion  thereof.  That  said  separate  estate 
was  large  in  amount  and  of  great  valua  That  on  March  17th,  1869, 
the  said  Sarah  made  application  to  the  Penn  Mutual  life  Insurance 
Company,  doing  business  in  this  State,  for  an  insurance  upon  her 
own  life  in  the  sum  of  five  thousand  dollars,  payable  upon  her  death, 
upon  proper  proof,  to  her  husband,  the  said  James  Murrin.  That 
upon  said  application  daid  company  issued  to  said  Sarah  a  policy  of 
insurance  upon  her  life,  in  consideration  of  the  payment  by  her  of 
the  annual  premium  of  one  hundred  seventy-seven  fifty  hundredths 
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dollars,  payable  one  half  in  cash  and  one  half  by  note  bearing  inter* 
est  at  six  per  cent,  payable  in  advance,  on  or  before  the  26th  of  April 
in  each  year  during  the  continuance  of  the  policy.  That  said  Sarah 
out  of  her  ovm  funds  paid  the  premiums  required  in  cash,  and  also 
the  interest  upon  the  notes  for  the  years  1869, 1870, 1871  in  advance. 
That  the  said  Sarah  died  on  the  19th  day  of  January,  1872.  That 
your  petitioner  did  not  pay  any  of  said  premium  sums,  nor  were  the 
same  paid  out  of  any  funds  or  property  in  which  he  had  any  interest, 
leg«d  or  equitable,  nor  did  he  suppose  that  he  had  interest  or  title  to 
said  policies  either  legal  or  equitable  which  could  pass  to  his  assignees 
in  bankruptcy,  and  for  this  reason  he  did  not  enter  said  policy  in  his 
schedule  of  assets  belonging  to  him  at  the  date  of  the  petition  filed  in 
this  court.  That  after  the  death  of  the  said  Sarah  and  the  money 
due  on  said  policy  became  payable,  the  said  Green,  assignee  in  bank- 
ruptcy of  your  petitioner  and  said  Owen,  applied  to  your  petitioner, 
and  required  him  to  set  over  said  policy  and  the  sum  secured  thereby 
to  him  as  assignee  ;  and  your  petitioner,  supposing  that  said  demand 
Was  legal,  did  give  to  said  Green  an  order  for  the  payment  of  the 
sum  due  upon  said  policy  as  follows  :  "  Policy  No.  9,199,  on  life  of 
Sarah  K  B.  Murrin.  I,  James  Murrin,  the  person  in  whose  favor  the 
above  policy  was  issued,  make  no  claim  for  the  sum  thereby  insured, 
or  any  part  thereof  or  any  interest  therein,  and  do  request  and  direct 
the  Penn  Mutual  life  Insurance  Company  to  pay  the  same  to 
Charles  Green,  my  assignee  in  bankruptcy,  who  is  entitled  to  the 
amount.  Witness  my  hand  and  seal  the  7th  day  of  May,  1872. 
James  Murrin,  [seaL]  And  the  said  Green,  as  assignee  by  suit  at  law 
in  the  St  Louis  Circuit  Courts  recovered  judgment  against  such  com- 
pany on  December  11th,  1872,  and  said  judgment  for  the  sum  of 
$4,933.05  was  duly  satisfied  and  paid  to  said  Green  on  the  26th  day 
of  December,  1872." 

Precisely  the  same  allegations  are  made  in  respect  to  another  poli- 
cy issued  to  the  said  Sarah  by  the  Connecticut  Life  Lisurance  Com- 
pany on  the  29th  day  of  April,  1869,  for  the  sum  of  $5,000.00,  paya- 
ble at  her  death,  to  the  petitioner,  her  husband,  upon  which  the  said 
Green,  as  assignee,  collected  May  llth,  1872,  the  sum  of  $4,948.57. 
The  petition  then  continues  :  "  Tour  petitioner  farther  represents, 
That  the  orders  for  collection  of  the  amounts  due  upon  said  policy 
were  without  consideration.  That  your  petitioner  had  no  title  or  in- 
terest legal  or  equitable  in  said  policies  on  the  30th  of  November, 
1869,  the  date  of  the  fiUng  of  the  petition  in  bankruptcy,  which 
could  pass  to  his  assignee  by  virtue  of  the  act  of  Congress  to  estab- 
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lish  a  Tiniform  system  of  bankruptcy  throngbout  the  United  States, 
and  he  is  informed  by  counsel  and  believes  that  the  sums  of  money 
collected  by  said  Green  apon  said  policies  belong  to  yonr  petitioner 
and  to  his  creditors,  becoming  such  since  the  filing  of  said  petition  in 
bankruptcy.  In  consideration  of  the  premises,  he  prays  that  said 
Charles  Green,  as  assignee,  maybe  made  to  pay  over  to  your  petition- 
er the  said  sums  of  $4,933.05  and  $4,948.57,  less  the  costs,  charges 
and  expenses  by  him  incurred  in  collecting  the  same,  and  that  your 
petitioner  may  have  such  other  and  farther  relief  as  to  the  court  may 
seem  meet.'' 

C.  C.  WHTTTELSEYj/or  PebUioner 

liAOELAsn),  Mabtin  AMD  Laobxakd,  foT  Amgnec  {Appdlard.) 

DnxoN,  0.  J. 

The  wife  of  the  petitioner  being  possessed  of  a  separate  estate,  se- 
cured to  her  by  an  ante-nuptial  marriage  settlement,  applied  in  the 
spring  of  1869  for  two  policies  of  insurance  of  $5,000.00  each  upon 
her  life,  payable  upon  her  death  to  her  hiisband.  They  were  issued  ac- 
cordingly, and  she  paid  the  premium  for  one  year,  one  half  in  cash 
and  one  half  by  note.  Before  the  year  expired  her  husband  was  ad- 
judicated a  bankrupt  Out  of  her  own  estate  she  paid  the  premiums 
for  the  two  following  years,  1870  and  1871,  and  before  the  next  pre- 
mium fell  due  she  died.  The  question  is  whether  the  assignee  as 
against  the  bankrupt  is  entitled,  for  the  benefit  of  the  estate,  to  the 
proceeds  of  the  policies.  The  assignee  does  not  claim  that  his  right 
is  strengthened  by  reason  of  having  obtained,  in  the  manner  stated, 
the  actual  possession  of  the  proceeds,  and  the  only  contest  is  as  to  the 
respective  legal  or  equitable  right  of  the  assignee  and  bankrupt 
thereto. 

Counsel  on  both  sides  in  their  weU-considered  briefs  have  argued 
many  points  which,  though  pertaining  to  the  general  subject  of  life 
pohdes  for  the  benefit  of  another,  are,  nevertheless,  not  necessarily 
involved  in  the  decision  of  the  case. 

The  counsel  for  the  assignee  claims  that  at  the  date  of  the  bank- 
ruptcy of  the  husband,  November  30th,  1869,  the  husband  had  a 
right  of  property  in  the  policy,  (which  it  is  contended  is  a  chose  in 
action^)  of  spch  a  nature  that  it  vested  in  the  assignee  by  virtue  of 
adjudication  in  bankruptcy.  (Bankrupt  Act^  Sea  14.)  Under  this 
section,  property  and  rights  which  are  acquired  by  the  bankrupt  after 
the  commencement  of  the  proceedings  in  bankruptcy  do  not  vest  in 
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the  assignee  ;  and  to  make  good  his  claim,  the  assignee  must  show 
that  the  right  to  the  benefit  of  the  policy  was  one  which  not  only  ex- 
isted in  the  hasband  at  the  time  he  was  proceeded  against  in  bank- 
ruptcy, but  is  one  of  such  a  nature  as  to  vest  in  the  assignee  as  of 
that  time  by  virtue  of  the  provisions  of  the  bankrupt  act  This  act 
should  receive  such  a  construction  as  accords  with  its  well-known 
purpose,  which  is,  that  if  an  insolvent  debtor  will  surrender  all  his 
property  (not  exempt)  for  distribution  among  his  creditors,  he  may 
on  the  terms  provided  in  the  act  have  his  discharga  If  the  wife's 
death  had  happened  before  the  bankruptcy,  there  being  no  statute 
protecting  the  husband's  rights  under  the  policy,  the  right  to  collect 
and  hold  the  money  would,  it  may  be  admitted,  pass  to  the  assignee. 
But  her  death  did  not  happen  until  over  two  years  afterward,  during 
which  time  the  wife  continued  to  pay  the  premiums.  It  is  admitted 
that  she  could  not  have  been  compelled  to  pay  them,  either  by  the 
husband  or  by  the  assignee.  Her  payment  of  them  proceeded  pure- 
ly from  her  bounty.  It  is  certaii\  to  a  practical  intent  that  if  she  had 
not  paid  the  subsequent  premiums,  the  first  payment,  made  before  the 
bankruptcy,  would  have  been  of  no  benefit  either  to  the  assignee  or 
to  the  husband,  for  she  did  not  die  during  the  year.  It  is  also  certain 
to  a  practical  intent  that  had  the  last  premium  not  been  paid,  there 
would  have  been  no  proceeds  here  about  which  to  litigate.  Her  in- 
tention, her  object  in  making  these  payments,  in  virtue  of  which  the 
policy  was  kept  in  esse,  must  have  been  to  make  provision  for  her  hus- 
band ;  and  what  equity,  let  me  ask,  have  creditors,  or  the  assignee  re- 
presenting them,  to  thwart  the  purpose  which  she  had  in  view  and 
for  which  she  paid  her  money — money  to  which  they  had  no  claim  ? 
The  assignee,  if  it  be  conceded  that  he  could  have  done  so  for  the 
benefit  of  the  estate,  which  I  do  not  admit  nor  decide,  took  no  steps 
to  pay  the  premiums,  but  asks  the  benefit  of  those  paid  by  the  wife. 
It  is  inconceivable  that  she  made  or  intended  to  make  the  pay- 
ments for  the  benefit  of  the  assignee,  and  she  doubtless  died  in  the 
confident  behef  that  she  had  made  provision  for  her  husband. 

Without  discussing  the  questions  which  have  been  argued  at  the 
bar  as  to  the  nature  and  extent,  before  the  death  occurs,  of  the  inter- 
est a  person  designated  by  the  bounty  of  another  as  the  one  to  whom 
a  policy  is  ultimately  to  be  paid,  I  am  quite  confident  that  the 
husband  at  the  time  of  his  bankruptcy  had  no  such  interest  in  these 
policies  as  to  give  the  assignee  the  right  to  retain  their  proceeds  as 
against  the  manifest  intention  and  purpose  of  the  wife.  Could  the 
assignee  a&  against  the  wish  of  the  wife  havd  said,  "  I  demand  the 
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policy,  and  intend  to  keep  up  the  premiums  for  the  benefit  of  the  estate  ?*' 
If  it  were  necessary  to  answer  this  question  it  would  seem  that  he 
would  have  no  such  right ;  and  that  she  could  properly  say  :  "  This 
is  a  matter  of  my  own,  a  provision  originating  in  my  bounty,  one 
upon  which  my  husband's  creditors  have  no  claim,  and  with  which 
they  have  no  right  to  interfere."  But  the  assignee  took  no  such 
steps  ;  on  the  contrary,  he  allowed,  or  did  not  prevent  the  wife  from 
making  the  payments  which  kept  the  policy  alive  ;  and  I  rest  my 
judgment  against  him  on  the  broad  ground  that  under  the  circum- 
stances of  the  case,  the  creditors,  for  whose  benefit  the  money  is 
sought,  have  not  the  shadow  of  a  shade  of  equity  to  it,  nor  to  defeat 
the  provident  and  just  provision  whicji'  the  wife  intended  to  secure  for 
her  husband,  not  for  them.  The  policy  was  kept  up  by  her  for  the 
benefit  of  her  husband  after  her  death,  not  for  the  benefit  of  his  cre- 
ditors before  his  bankruptcy.  The  district  judge,  in  deciding  the  case, 
seized  the  considerations  which  control  it,  when  he  remarked  : 
"  Looking  at  the  nature  of  the  contract  for  the  insurance  as  being  a 
provision  by  one  married  party  for  the  benefit  of  another,  and  kept  in 
force  by  the  wife  out  of  her  separate  estate,  without  any  step  being 
taken  by  the  assignee,  her  equities  should  be  carefully  regarded. 
The  policy  was  for  the  benefit  of  the  husband,  and  was  kept  alive  by 
the  wife  c^r  the  bankruptcy,  and  it  would  be  inequitable  that  a  sum 
becoming  payable  after  the  bankruptcy  under  such  a  contract,  should 
by  relation  back  to  the  time  of  commencement  of  proceedings  in 
bankruptcy,  be  held  to  belong  to  the  assignee.  The  design  of  such 
charitable  acts  for  the  benefit  of  a  third  person  was  not  intended 
to  be  defeated  by  the  bankrupt  law,  in  a  case  like  the  present,*where 
such  a  result  would  be  against  all  equity." 
Affirmed.     " 
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SUPREME   OOUBT   OF   MI8S0UBI, 

HABGH  TEBM,   1873. 


Appeal  from  St.  Louis  Circuit  ChwrL 


THE  WASHINGTON  MUTUAL  FIRE  INS.  CO., 

07  St.  Louis,  Bespcmdevit^ 

vs. 

ST.  MARTS  SEMINARY,  AppeOmt^ 

The  plaintiff  iBsned  a  policy  upon  the  property  of  the  defendant,  and  received  a 
premium  note  fd^ed  <* Daniel  MoOarthy,  pre8t,per  Thos.  Burke."    The  a^ 

Slication  was  designated  in  itself  as,  *  *  Application  of  Daniel  McCarthy,  Presi- 
ent  of  St  Mary's  Seminazy.'*  The  number  and  date  of  the  application,  pre- 
mium note  and  policy  were  the  same.  The  note  referred  to  Talue  received  in 
the  policy,  and  tne  policy  referred  to  the  execution  of  the  note. 

The  seminary,  by  its  charter,  was  placed  in  charge  of  three  officers,  <*  Superior," 
* '  Assistant  Superior,"  and  "  Procurator."  At  the  time  the  insurance  was  ob- 
tained McCarthy  was  the  procurator  and  acting  superior,  and  the  CTidence 
tended  to  show  that  he  had  authorized  Burke  to  apply  for  the  insurance,  sign 
the  note,  transmit  the  policy  and  pay  assessments. 

If  there  was  any  ambiguity  in  the  note  or  policy,  parol  evidence  was  admissible 
for  the  pxirpose  of  affording  an  e^lanation  thereof^  and  of  showing  upon  whom 
the  liability,  arising  from  ue  execution  of  the  note,  should  rest,  and  for  whose 
benefit  the  policy  was  designed  to  inure. 

The  result  is  to  all  intents  and  purposes  the  same  as  if  the  note,  policy  and  appli-^ 
cation  had  all  been  written  upon  one  and  the  same  sheet  of  paper. 

Burke  was  fully  empowered  to  give  the  note  and  effect  the  insurance  for  the  de- 
fendant, and  McCarthy  had  full  power  to  authorize  him  to  act  as  he  did.  No 
proof  of  special  authority  to  Burke  was  required.  The  doctrine  has  long  since 
been  justly  exploded  that  every  act  to  be  performed  by  the  agent  of  a  corpora- 
tion must  be  authenticated  by  its  corporate  seal. 

Tbe  term  Superior  was  tantamount  to  that  of  President,  and  meant  the  same  thing. 
Where  a  person  holds  high  official  relations  to  a  corporation,  and  exercises  the 
powers  and  engages  in  the  performance  of  the  duties  usually  incident  to  such 
official  position,  it  matters  little  whether  he  is  called  superior  or  president 
Judgment  affirmed. 

Wm.  H.  Horner, /or  Be^xmdenL 
Daniel  Dillon,  for  AppdlarU. 


*  DedBion  rendered  May  7tb,  1878. 
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Sherwood,  J. 

Action  in  the  St.  Louis  Circtdt  Court  by  the  Washington  Mutual 
Fire  Insurance  Company  to  recover  from  St.  Mary's  Seminary  a 
certain  sum  for  assessments  made  by  the  former  on  a  premium  or  de- 
posit note,  which  the  defendant  was  in  the  petition  charged  with  hav- 
ing executed. 

The  answer  was  a  general  as  well  as  a  very  lengthy  and  specific 
denial  of  each  and  every  allegation  which  the  petition  contained.  It 
denied  ever  having  made  any  application  to  plaintiff  for  insurance  ; 
denied  that  any  application  of  defendant  to  plaintiff  for  insurance 
was  signe.d  by  Daniel  McCarthy,  president  of  defendant,  per  Thom- 
as Burke,  the  agent  of  defendant ;  denied  the  delivery  by  plaintiff 
to  defendant  of  its  policy  of  insurance  ;  denied  the  execution  by  de- 
fendant to  plaintiff  of  its  certain  premium  or  deposit  note  mentioned 
in  the  petition  ;  denied  that  any  note  executed  by  defendant  was 
filed  with  the  petition  ;  denied  that  any  note  executed  or  delivered 
by  defendant  to  plaintiff  was  signed  by  Daniel  McCarthy,  president, 
per  Thomas  Burke  ;  denied  that  McCarthy  and  Burke  were  author- 
ized agents  of  defendant  to  make  any  such  application  or  to  execute 
any  premium  note,  etc. 

The  note  mentioned  in,  and  filed  with  the  petition,  is  in  this  form  : 

$750.00.  For  value  received,  in  policy  No.  2,969,  dated  the  14th 
day  of  March,  1866,  issued  by  the  Washington  Mutual  Fire  Insur- 
ance Company,  of  St  Louis,  I  promise  to  pay  said  company  or  their 
secretary,  for  the  time  being,  the  sum  of  $760.00,  in  such  portions 
and  at  such  time  or  times  as  the  directors  of  said  company  may, 
agreeably  to  their  acts  of  incorporation,  requira 

Daniel  McCabtht,  Fres't, 

Per  Thos.  Burke. 

And  indorsed  on  said  note  are  these  words  : 

No.  2,9C9 $760 

Beceived  10  per  centom 75,  and 

Beoeived  assessment  No.  5 75 

The  trial  was  had  before  the  court ;  a  jury  being  waived. 

The  application  mentioned  in  and  annexed  to  the  petition,  was  de- 
signated in  said  application  as  "Application  of  Daniel  McCarthy, 
President  of  Si  Mary's  Seminary/'  and  was  signed  in  the  same  man- 
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ner  as  the  premium  note  above  referred  to.  The  policy  of  insurance 
was  of  the  same  date  and  number  as  the  note  and  appUcation,  (both 
of  which  are  referred  to  in  the  poh'cy,)  and  purports  to  insure  Mr. 
Daniel  McCarthy,  president  of  St.  Mary's  Seminary,  against  loss  or 
damage  by  fire  to  the  amount  of  $5,000.00,  as  follows,  viz. : 

On  the  brick  seminary  building $2,600 

On  the  stone  chorch  building 2,500 

$5,000 

Situated  in  Perry  County,  Missouri,  near  Perryville — $22,500.00 
on  3eminary,  and  $12,500.00  on  church,  insured  elsewhere. 

The  evidence  showed  that  by  the  terms  of  the  charter  of  defend- 
ant, it  was  placed  in  charge  of  three  officers  :  **  Superior,  Assistant 
Superior,  and  Procurator."  That  at  the  time  the  note  above  men- 
tioned was  signed  by  Thomas  Burke,  Daniel  McCarthy  was  the  in- 
cumbent of  these  offices  :  Procurator  or  treasurer,  and  acting  supe- 
rior or  president  And  the  evidence,  although  conflicting,  tended  very 
strongly  to  show  that  Daniel  McCarthy,  either  by  acts  of  antecedent 
authorization  or  else  of  subsequent  recognition,  had  empowered 
Burke  to  make  the  application  for  insurance,  sign  the  note  in  the 
way  it  was  signed,  procure  and  transmit  the  poHcy  and  pay  assess- 
ments. 

Defendant  objected  to  the  introduction  of  both  the  note  and  pohcy 
in  evidence,  on  the  ground  that  the  former  was  not  and  did  not  pur- 
port to  be  the  note  of  the  defendant,  and  that  the  latter  was  not  and 
did  not  purport  to  be  a  policy  issued  to  or  insuring  defendant  The 
court  allowed  both  note  and  poUcy  to  be  read  in  evidence,  and  de- 
fendant excepted. 

The  court,  at  the  instance  of  plaintiff  gave  the  following  instruc- 
tions : 

1.  If  the  court  believes  from  the  evidence  that  defendant,  through 
its  president  or  superior,  recognized  the  note  sued  on  as  the  note  of 
the  defendant,  by  paying  a  portion  thereof  after  demand  upon  de- 
fendant, by  notice  to  president  or  superior,  and  that  a  portion  of  said 
note  is  now  due,  the  court  will  And  for  the  plainti£ 

2.  The  court  declares  the  law  to  be  that  the  act  of  a  person  for  an- 
other, acting  as  his  agent,  may  be  valid  and  binding  upon  the  princi- 
pal on  account  of  the  ratification  or  adoption  of  the  agent's  act  after 
knowledge  by  the  principal  of  what  the  person  acting  as  agent  has 
done — a  subsequent  ratification  has  a  retrospective  effect^  and  is  equi- 
valent to  a  prior  command. 
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And  at  defendant's  request  gave  instructions  as  follows  : 

1.  The  court  declares  the  law  to  be  that  Daniel  McCarthy  had  no 
authority  to  bind  defendant  by  the  contract  of  insurance  offered  in 
evidence,  or  the  note  sued  on,  from  the  fact  that  he  held  the  office 
of  president  of  defendant,  and  plaintiff  in  order  to  recover  in  this 
action,  must  prove  that  said  McCarthy  had  authority  from  defendant 
to  execute  said  note  by  evidence  other  than  that  said  McCarthy  held 
said  office  of  president  of  defendant. 

2.  The  court  declares  the  law  to  be  that  any  instruction  given  by 
Stephen  Eyan  to  Father  Burke  m  reference  to  effecting  insurance 
are  not  binding  upon  defendant 

3.  The  court  declares  the  law  to  be  that  if  Thomas  Burke,  at  the 
time  he  made  the  contract  of  insurance  given  in  evidence,  and  exe- 
cuted the  note  sued  on,  acted  by  the  agent  of  Daniel  McCarthy,  and 
not  as  agent  of  the  defendant,  then  no  subsequent  action  of  defend- 
ant could  ratify  said  contract  or  the  execution  of  said  note,  or  make 
them  binding  upon  defendant 

4  The  court  declares  the  law  to  be  that  the  fact  that  Daniel  Mc- 
Carthy had  authority  to  bind  defendant  by  a  contract  of  insurance 
such  as  the  one  given  in  evidence,  and  by  the  execution  of  such  a  note 
as  the  one  sued  on,  did  not  authorize  him  to  delegate  that  authority 
to  Thomas  Burko,  and  plaintiff  to  recover  in  his  action  must  prove, 
by  evidence  other  than  the  fact  that  he  himself  possessed  such  au- 
thority, the  power  of  said  McCarthy  to  delegate  said  authority  to 
said  Burke. 

And  these  instructions  the  court  refused,  viz. : 

1.  The  court  declares  the  law  to  be  that  on  the  evidence  plaintiff 
cannot  recover. 

2.  The  court  declares  the  law  to  be  that  a  simple  authority  from  de- 
fendant to  Daniel  McCarthy  to  effect  insurance  for  defendant  would 
not  authorize  said  McCarthy  to  bind  defendant  by  contract  of  in- 
surance given  in  evidence,  or  to  the  note  sued  on,  and  the  plaintiff  in 
order  to  recover  must  prove  a  special  authority  to  make  such  a  con- 
tract of  insui'ance,  and  to  give  such  a  note  or  a  ratification  of  said 
contract  and  of  the  execution  of  said  note  by  defendant 

3.  The  court  declares  the  law  to  be  that  the  paying  of  premium 
money  on  the  policy  given  in  evidence,  and  of  assessments  on  the 
note  given  in  evidence,  out  of  money  in  his  hands,  belonging  to  de- 
fendant, by  Thomas  Burke,  without  authority  so  to  do,  and  which 
payments  defendant  never  assented  to,  was  not  a  ratification  by  de- 
fendant of  the  contract  of  insurance  read  in  evidence,  or  of  the  exe- 
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Gution  of  said  note,  uotwithstanding  defendant  accepted  said  Barke's 
account  with  defendant,  crediting  himself  with  money  repaid,  and  took 
no  step  to  recover  such  money. 

4.  The  court  declares  the  law  to  be  that  the  law  does  not  authorize 
and  has  not  at  any  time  authorized  any  such  officer  of  defendant  as 
president,  and  no  action  of  any  person  pretending  to  be  such  officer 
is  binding  upon  defendant  in  consequence  of  his  assuming  to  act  as 
such  officer. 

Defendant  excepted  to  the  giving  of  the  instructions  for  plaintiff, 
and  to  the  refusal  of  the  court  to  give  the  last  series  of  instructions 
asked  by  defendant. 

Judgment  was  rendered  for  plaintiff  and  after  unsuccessful  mo- 
tions for  a  new  trial  and  in  arrest,  the  cause  was  taken  to  General 
Term,  where  the  judgment  of  Special  Term  being  affirmed,  the  case 
comes  here  by  appeal. 

If  there  was  any  ambiguity  in  either  the  note  or  the  policy  of  in- 
surance, parol  evidence  was  perfectly  admissible  for  the  purpose  of 
affijrding  an  explanation  thereof,  and  of  showing  upon  whom  the  li- 
ability arising  from  the  execution  of  the  note  should  rest,  and  for 
whose  benefit  the  policy  was  designed  to  inure.  In  Mechanics' 
Bank  of  Alexandria,  ts.  Bank  of  Columbia,  5  Wheat.,  327,  which 
was  an  action  of  assumpsit  on  the  following  check  : 

MechanicB*  Bank  of  Alexandria^  June  25, 1817. 
Cashier  of  the  Bank  of  Columbia  :    Pay  to  the  order  of  P.  H.  Mi- 
mor,  Esq.,  $10,000.00.  Wm.   Patton,  Jr. 

The  court  says  :  "  It  is  by  no  means  true,  as  was  contended  in  ar- 
gument, that  the  acts  of  agents  derive  their  validity  from  professing 
on  the  face  of  ihem  to  have  been  done  in  the  exercise  of  their 
agency.  In  the  more  solemn  exercise  of  derivative  powers,  as  ap- 
plied to  the  execution  of  instruments  known  to  the  common  law, 
rules  of  form  have  been  prescribed.  But  in  the  diversified  exercise 
of  the  duties  of  a  general  agent,  the  liabiHty  of  the  principal  de- 
pends upon  the  facts,  first,  that  the  act  was  done  in  the  exercise, 
and  second,  within  the  Hmits  of  the  powers  delegated.  These  facts 
are  necessarily  inquirable  into  by  a  court  and  jury ;  and  this  in- 
quiry is  not  confined  to  vmtten  instruments,  (to  which  alone  the 
principle  contended  for  could  apply,)  but  to  any  act,  with  or  with- 
out writing,  vdthin  the  scope  of  the  power  or  confidence  reposed  in 
the  agent"    In  that  case  it  was  contended  that  as  the  check  on  its 
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face  purported  to  be  the  private  check  of  Patton,  no  extrinsic  evi- 
dence  could  be  received  to  prove  the  contrary.  And  in  reference 
to  that,  the  court  further  says  :  "  The  only  ground  upon  which  it 
can  be  contended  that  this  check  was  the  private  check,  is  that  it 
had  not  below  the  name  the  letters  Caa  or  Ca.  But  the  fallacy  of 
the  proposition  will  at  once  appear  from  the  consideration  that  the 
consequences  that  all  Patton's  checks  must  have  been  adjudged  pri- 
vate, for  no  definite  meaning  could  be  attached  to  the  addition  of 
those  letters  without  the  aid  of  parol  testimony. " 

The  case  of  the  Commercial  Bank  vs.  French,  21  Pick.,  486,  was  a 
suit  upon  a  note  made  payable  to  the  "  Cashier  of  the  Commercial 
Bank,"  and  it  was  contended  that  the  suit  should  have  been  brought 
in  the  name  of  the  person  then  cashier,  and  would  not  lie  in  the  name 
of  the  corporation.  But  the  court  there  says  :  ''  So  a  contract  with 
the  stockholders  or  vdth  the  president  and  directors,  or  v^ith  the  di- 
rectors of  the  Commercial  Bank,  would  doubtless  be,  in  its  legal  ef- 
fects, a  contract  with  the  corporation.  It  is  not  easy  to  perceive  why 
a  contract  with  the  cashier  of  a  bank  is  not  a  contract  with  the  bank 
itsell  *  *  *  The  principle  is  that  the  promise  must  be  understood 
according  to  the  intention  of  the  partiea  If,  in  truth,  it  be  an  under- 
taking to  the  corporation  whether  a  right  or  a  wrong  name,  whether 
the  name  of  the  corporation  or  of  some  of  its  officers  be  used,  it 
should  be  declared  on  and  treated  as  a* promise  to  the  corporation." 

The  above  cases  are  in  full  accord  with  the  decisions  of  our  own 
State ;  that  of  Mechanics'  Bank  vs.  Bank  of  Columbia,  5  Wheat, 
327,  being  cited  with  approval  by  Judge  Ewing  in  Smith  vs.  Alexan- 
der, 31  Mo.,  193,  (see,  also,  to  the  same  effect,  Schuetze  vs.  Bailey, 
40  Mo.,  69  ;  Musser  vs.  Johnson,  42  Mo.,  74  ;  McClellan  vs.  Bey- 
nolds,  49  Mo.,  312.) 

In  the  present  case,  the  note  sued  on  is  signed  "  Daniel  McCarthy, 
Pres't"  But  president  of  what  ?  Just  here  imder  the  rule  as  laid 
down  in  the  above-cited  cases,  parol  evidence  steps  in  and  affords  a 
ready  and  satisfactory  explanation. 

The  abbreviated  word,  "  Pres't,"  attached  to  the  name  of  Daniel 
McCarthy,  is  an  ear-mark  of  the  official  capacity  in  which  the  note 
was  signed — not  evidence,  it  is  true,  that  the  note  was  signed  in  that 
capacity — ^but  a  sufficient  basis  for  the  introduction  of  testimony  tend- 
ing to  establish  that  fact. 

I  have  hitherto  treated  this  case  just  as  if  the  note  sued  on  were 
standing  alone,  and  explanatory  oral  evidence  were  offered  in  regard 
to  the  above  alluded  to  abbreviation. 
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But  this  record  presents  a  far  stronger  case  than  if  the  note  stood 
by  itself.  Here  the  note  is  numbered  2,969 — so  is  the  policy — and 
both  are  of  even  date.  The  note  says,  "  for  yalue  received  in  policy 
2,969,"  and  the  policy  recites  the  execution  of  the  note,  "  for  the  sum 
of  seven  hundred  and  fifty  dollars,  being  the  amount  of  deposit  or 
premium  for  insurance  as  above  said,"  thus  keeping  up,  as  it  were,  be- 
tween the  policy  and  the  note  a  reciprocal  cross-fire  of  references,  and 
establishing  beyond  peradventure  the  design  with  which  the  note  was 
executed,  on  whom  the  burden  of  its  payment  was  intended  to  be 
cast,  and  for  whose  benefit  the  pohcy  was  meant  to  inure.  To  all  in- 
tents and  purposes,  therefore,  the  result  is  precisely  the  same  as  if 
note,  policy  and  application  were  all  written  upon  one  and  the  same 
sheet  of  paper.  To  hold  otherwise  would  be  to  entirely  ignore  the 
familiar  rule  always  applicable  when  one  instrument  makes  reference  to 
another. 

McCarthy's  authority  to  act  in  the  premises  is  to  be  presumed  from 
the  high  official  position  which  he  held,  being,  as  the  evidence  shows, 
at  the  time  of  the  transaction  put  in  issue  by  the  pleadings,  superior 
or  president,  and  procurator  or  treasurer  of  defendant ;  from  the  fact 
the  policy  of  insurance  was  sent  to  him  ;  from  the  fact  that  after  no- 
tice of  assessment  was  sent  to  him  at  Perryville,  as  president  of  de- 
fendant, that  response  was  made  through  Burke  and  that  assessment 
paid  ;  from  the  fact  that  McCarthy  had  in  his  possession  the  policy  in 
question,  together  with  others  purporting  to  have  been  made  in  the 
same  way  and  at  the  same  time,  and  ''  authorized  "  a  lawyer  whom  he 
consulted  for  the  purpose  if  they  "  were  not  legal  to  have  them  made 
legal ;"  from  the  fact  that  Burke,  the  former  procurator  or  treasurer 
of  defendant,  out  of  the  money  in  his  hands,  paid  to  him  by  the  pa- 
trons of  defendant,  had  made  disbursements  for  assessments  and  sent 
memoranda  thereof  to  McCarthy  once  or  twice  a  year,  for  several 
years,  as  McCarthy  himself  swears. 

These  facts,  and  many  others  of  like  sort,  pointing  in  the  same  di- 
rection, leave  no  doubt  in  the  mind  that  Burke,  either  by  prior  ap- 
pointment or  subsequent  sanction  from  McCarthy^  was  fully  empow- 
ered to  give  the  note  and  effect  the  insurance  for  defendant,  which 
gave  rise  to  this  suit ;  and  that  McCarthy  had  full  power  to  author- 
ize Burke  to  act  as  he  did.  No  proof  of  any  special  authority  was 
required.  The  doctrine  has  long  since  been  justiy  exploded  that  eve- 
ry act  to  be  performed  by  the  agent  of  a  corporation  had  to  be  au- 
thenticated by  its  coi'porate  seaL 
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Thus,  in  the  Union  Manofactaring  Company  vs.  Pitkin,  14  Gonn.» 
174,  speaking  with  reference  to  this  point,  the  court  says : 

*'  But  it  is  said  that  no  act  or  vote  of  the  corporation  is  shown,  nor 
is  there  any  witness  to  the  fact  that  this  was  done  by  the  corporation, 
or  by  its  authority.  It  is  now  quite  too  late  to  question  the  acts  of  a 
corporation  because  a  vote  and  seal  are  not  shown,  since  the  decisions 
in  our  own  courts  and  the  courts  of  the  United  States."  (See,  also, 
Western  Bank  of  Missouri  vs.  Gitstrap,  45  Mo.,  419.)  It  is  the  mer- 
est play  upon  words  to  assert^  as  was  done  in  one  of  the  refused  de- 
clarations of  law  asked  by  appellant,  that  the  law  did  not  authorize 
any  such  officer  of  defendant  as  "  president" 

The  testimony  of  McCarthy  himself  shows  that  the  term  Superior 
was  tantamount  to  that  of  President,  and  meant  the  same  thing. 

Once  establish  the  fact,  as  the  evidence  amply  does  in  this  case, 
that  a  given  person  holds  certain  high  official  relations  toward  a  cor- 
poration, and  is  in  the  active  exercise,  for  a  series  of  years,  of  power, 
and  engaged  in  the  performance  of  duties  usually  incident  to  such  of- 
ficial position,  and  it  matters  little  whether  he  is  called  superior  or 
president 

The  first,  second  and  fourth  declarations  of  law  ^hich  the  court  re- 
fused to  give  for  defendant  were  properly  refused,  as  shown  above. 
The  defendant's  third  declaration  was  properly  refused  also,  as  it  as- 
sumed the  existence  of  two  facts — ^fii-st,  that  Burke  made  the  pay- 
ments "without  authority  so  to  do,"  and  second,  that  defendant 
**  never  assented  to  "  such  paymenta  There  are  also  minor  exceptions 
in  this  record,  which  have  either  been  incidentally  passed  upon  in  the 
foregoing  remarks,  or  which,  although  considered,  are  not  regarded 
as  possessing  sufficient  practical  importance  to  merit  specific  mention. 

As  the  result  of  the  views  herein  expressed,  there  is  no  error  in  the 
record,  and  the  judgment  will  accordingly  be  affirmed. 

Judge  Wagner  absent    The  other  judges  concur. 
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UNITED  STATES  SUPKEMB  OOUBT, 

DEOEMBIEB  TEBM,  1872. 


£i  Error  to  (he  OircuU  Court  of  the  United  States  for  the  Western 
District  (/Michigan. 


DELTTE    P.    MPLET,    Adm'x,  and    JAMES    SUTHERLAND/ 
Adm'b,  of  thb  estate  of  Willib  J .  EiPLET,  DECEASED,  Fluffs  tVi  Error, 

vs. 

THE  RAELWAT  PASSENGER  ASSUR.  Co.,  of  Habttobd,  Conn.*  . 

The  defendant  by  its  policy  agreed  to  pay  the  legal  representatiyes  of  the  assnzed 
the  Bam  of  $5,000.00  in  the  event  of  his  death  from  Tiolent  and  accidental 
means,  provided  his  death  was  caused  by  an  accident  while  he  was  tiayeling  by 
public  or  private  conveyance. 

The  assured,  in  returning  from  abroad,  proceeded  by  steamboat  to  a  village  about 
eight  miles  from  his  residence,  from  which  place  he  started  to  walk  home,  and 
on  the  way  received  ii^uiies  by  violence,  from  the  effects  of  which  he  died 
soon  afterwards. 

The  contract  must  receive  the  construction  which  the  language  used  fairly  war- 
rants. Public  conveyance  naturally  suggests  a  vessel  or  vehicle  employed  in 
the  general  conveyance  of  ftassengers.  Private  conveyance  suggests  a  vehicle 
belonging  to  a  private  individuaL  If  this  was  the  sense  in  which  the  language 
was  understood  by  the  parties,  the  assured  was  not,  when  ixgured,  traveling 
within  the  terms  of  the  policy.  There  is  nothing  to  show  that  it  was  not. 
Judgment  affirmed. 

George  Gray,  Esq.,  Washington,  D.  C,  for  Plaintiffs  in  Error, 
Henrt  C.  Robinson,  Esq.,  Hartford,  Conn., /or  D^endant  in  Error, 

Mr.  Chief  Justice  Chase  delivered  the  opinion  of  the  court 

The  suit  below  was  originally  brought  in  the  Circuit  Court  for  Kent 
County,  Michigan,  by  the  administrators  of  Willis  J.  Ripley,  to  recov- 
er the  sum  of  five  thousand  dollars,  in  which  he  was  assured  against 

rendered  April  38th,  1878. 
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injury  and  yiolenoe  by  an  accident  policy  issued  by  the  defendant  It 
was  removed  into  the  Circoit  Court  of  the  United  States  upon  the 
application  of  the  defendant,  and  has  been  brought  here  by  writ  of 
error  by  the  plaintifk  The  record  shows  that  the  only  error  com- 
plained of  is  that  the  court  held  that  the  insured,  walking  on  foot  at 
the  time  when  the  injuries  were  received  by  him,  was  not  "  traveling 
by  public  or  private  conveyance,**  as  required  by  the  policy. 

Our  duty  is,  therefore,  limited  to  the  construction  of  the  policy. 
That  instrument  was  dated  on  the  8th  of  May,  1869,  and  good  for 
one  day,  commencing  with  date.  It  stipulated  for  the  payment  of  five 
thousand  dollars  to  the  legal  representatives  of  the  assured,  in  the 
event  of  his  death  within  sixty  days  from  the  happening  of  the  acci- 
dent, from  injuries  effected  through  violent  and  accidental  means  ; 
provided  that  the  death  was  caused  by  an  accident  while  the  assured 
was  "  traveling  by  public  or  private  conveyance  in  the  United  States 
or  Dominion  of  Canada." 

After  purchasing  the  ticket^  the  insured  proceeded  by  steamboat 
to  a  village  about  eight  miles  from  his  residence,  and  from  that 
village  he  walked  home.  While  on  his  way  he  received  injuries  by 
violence,  from  the  effects  of  which  he  died  soon  afterward,  and  with- 
in the  time  limited  by  the  policy. 

The  question  is  whether,  when  he  received  the  injuries,  he  was  tra- 
veling by  pubhc  or  private  conveyance.  That  he  was  traveling  is 
clear  enough,  but  was  traveling  on  foot  traveling  by  public  or  private 
conveyance  ?  The  contract  must  receive  the  construction  which  the 
hngn&ge  used  fairly  warrants.  What  was  the  understanding  of  the 
parties,  or  rather,  what  understanding  must  naturally  have  been  de- 
rived from  the  language  used  ?  It  seems  to  us  that  walking  would 
not  naturally  be  presented  to  the  mind  as  a  means  of  public  or  pri- 
vate conveyance.  Public  conveyance  naturally  suggests  a  vessel  or 
vehicle  employed  in  the  general  conveyance  of  passengers.  Private 
conveyance  suggests  a  vehicle  belonging  to  a  private  individual  If 
this  was  the  sense  in  which  the  language  was  understood  by  the 
parties,  the  deceased  was  not,  when  injured,  traveling  within  the  terms 
of  the  policy.     There  is  nothing  to  show  that  it  was  not 

The  judgment  of  the  Circuit  Court  is,  therefore,  affirmed. 
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UNITED   STATES   SUPREME   COURT, 

DEGElfBEB  TEBH,   1872. 


In  Error  to  the  Oircuii  Court  of  the  XJniled  States  for  the  District  cf 

Kansas. 


THE  MUTUAL  LIFE  INS.  CO.,  op  New  Yobk,  Plaintiff  in  Error, 

vs. 
MART  TERRY * 

The  plaintiff  in  enor  issued  a  policy  to  the  defendant  npon  the  life  of  her  hus- 
band. The  policy  provided  that  il'  the  person  whose  life  was  insured  should 
die  by  his  own  hand,  the  policy  should  be  null  and  void.  The  husband  de- 
stroyed his  life  by  teJdng  poison. 

There  is  a  conflict  in  the  authorities  whioh  cannot  be  reoonoiled. 

The  court  would  have  been  justified  in  pronouncing  an  agreement  made  by  Terry, 
under  the  circumstances,  invalid  ;  a  will  made  b^  him  would  have  been  reject- 
ed, if  offered  for  probate,  and  upon  trial  for  a  cnmiual  offense,  he  would  have 
been  entitled  to  a  charge  that  the  jury  must  acquit  him  ;  and  a  similar  princi- 
ple must  control  the  present  case,  although  the  standard  may  be  different. 

If  the  assured,  being  in  the  possession  of  his  ordinary  reasomn^  faculties,  from 
anger,  pride,  jealousy,  or  a  desire  to  escape  from  the  iUs  of  life,  intentionally 
takes  his  own  life,  the  proviso  attaches,  and  there  can  be  no  recovery. 

If  the  death  is  caused  by  the  voluntary  act  of  the  assured,  he  knowing  and  intend- 
ing that  his  death  shall  be  the  result  of  the  act,  but  when  his  reasoning  facul- 
ties are  so  &r  impaired  that  he  is  not  able  to  understand  the  moral  character, 
the  general  nature,  consequences  and  effect  of  the  act  he  is  about  to  commit, 
or  \nien  he  is  impelled  thereto  by  an  insane  impulse  which  he  has.  not  the 
power  to  resist,  such  death  is  not  within  the  contemplation  of  the  parties  to 
the  contract,  and  the  insurer  is  liable. 

There  is  no  difference  between  a  contract  like  the  present)  where  the  insured  is 
not  in  form  a  party  to  it,  and  one  where  the  contract  is  with  the  insured,  the 
policy  stating  that  it  is  for  the  benefit  of  the  wife,  and  that  in  event  of  death 
the  money  is  to  be  paid  to  her. 

There  is  no  difference  in  the  expressions,  *  commit  suicide,"  <<  take  his  own  Ufe,** 
and  "  die  by  his  own  hand."  Judgment  affirmed.  Mr.  Justice  Stbono  dis- 
senting. 

*  Dectalan  lendeted  Apdl  28tfa,  189& 
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JuLiEN  T.  Davk,  Rsq.,  of  New  York, /or  Plaintiff  in  Error. 

W.  W.  Nevison,  Esq.,  of  Lawrence,  Kas., /or  Defendant  in  Error. 

Mr.  Justice  Hunt  delivered  the  opinion  of  the  court 

This  action  was  brought  to  recover  the  sum  of  $2,000.00,  claimed 
to  be  due  upon  a  policy  of  insurance  on  the  life  of  George  Terry, 
made  and  issued  to  the  plaintiff,  his  wife. 

The  policy  contained  a  condition,  of  which  a  portion  was  in  the 
following  words,  viz. :  "  If  the  said  person,  whose  life  is  hereby  in- 
sured, *  *  *  shall  die  by  his  own  hand,  *  *  *  this  policy  shall  be 
null  and  void." 

Within  the  term  of  the  policy,  Gfeorge  Terry  died  from  the  effects 
of  poison  taken  by  him. 

Evidence  was  given  tending  to  show  that  at  the  time  he  took  the 
poison  he  was  insane.  Evidence  was  also  given  tending  to  show  that 
at  that  time  he  was  sane,  and  capable  of  knowing  the  consequences  of 
the  act  he  was  about  to  commit. 

Thereupon  the  counsel  for  the  defendant  asked  the  court  to  instruct 
the  jury  : 

First.  If  the  jury  believe  from  the  evidence  in  the  case  that  the  said 
George  Terry  destroyed  his  own  life,  and  that  at  the  time  of  self  de- 
struction he  had  sufficient  capacity  to  understand  the  nature  of  the 
act  which  he  was  about  to  commit,  and  the  consequences  which  would 
result  from  it,  then,  and  in  that  case,  the  plaintiff  cannot  recover  on 
the  policy  declared  on  in  this  case. 

Second.  That  if  the  jury  believe  from  the  evidence  that  the  self-de- 
struction of  the  said  George  Terry  was  intended  by  him,  he  having 
sufficient  capacity  at  the  time  to  understand  the  nature  of  the  act 
which  he  was  about  to  commit  and  the  consequences  which  would  re- 
sult from  it,  then,  and  in  that  case,  it  is  wholly  immaterial  in  the  pre- 
sent case  that  he  was  impelled  thereto  by  insanity,  which  impaired  his 
sense  of  moral  responsibility,  and  rendered  him,  to  a  certain  extent^ 
irresponsible  for  his  action. 

Which  instructions,  and  each  one  of  said  instructions,  the  court  re- 
fused to  give  to  the  jury,  but  the  court  did  charge  the  jury  as  follows: 

"  It  being  agreed  that  deceased  destroyed  his  life  by  taking  poison, 
it  is  claimed  by  defendant  that  he  '  died  by  his  own  hand,'  within  the 
meaning  of  the  policy,  and  they  are,  therefore,  not  liabla 

'*  This  is  so  far  tnie  that  it  devolves  on  the  plaintiff  to  prove  such 
insanity  on  the  part  of  the  decedent,  existing  at  the  time  he  took  the 
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poison,  as  will  relieve  the  act  of  taking  his  own  life  from  .the  effect 
which,  by  the  general  terms  ased  in  the  policy,  self-destmction  was  to 
have,  namely,  to  avoid  the  policy. 

"  It  is  not  every  kind  or  degree  of  insanity  which  will  so  far  ezcnse 
the  party  taking  his  own  life  as  to  make  the  company  insuring  hable. 

"  To  do  this,  the  act  of  self-destmction  most  have  been  the  cons^ 
qnence  of  the  insanity,  and  the  mind  of  the  decedent  mnst  have  been 
BO  far  deranged  as  to  have  made  him  incapable  of  asing  a  rational 
judgment  in  regard  to  the  act  which  he  was  committing.  If  he  was 
impelled  to  the  act  by  an  insane  impulse  which  the  reason  that  was 
left  him  did  not  enable  him  to  resist,  or  if  his  reasoning  powers  were 
so  far  overthrown  by  his  mental  condition  that  he  could,  not  exercise 
his  reasoning  faculties  on  the  act  he  was  about  to  do,  the  company  is 
liable.  On  the  other  hand,  there  is  no  presumption  of  law,  prima  fa- 
cie or  otherwise,  that  self-destruction  arises  from  insanity,  and  if  you 
believe  from  the  evidence  that  the  decedent,  although  excited,  or  an- 
gry, or  distressed  in  mind,  formed  the  determination  to  take  his  own 
life,  because,  in  the  exercise  of  his  usual  reasoning  faculties,  he  pre- 
ferred death  to  life,  then  the  company  is  not  liable,  because  he  died  by 
his  own  hand  within  the  meaning  of  the  policy. " 

The  request  proceeds  upon  the  theory  that  if  the  deceased  had  suf- 
ficient mental  capacity  to  understand  the  nature  and  consequences  of 
his  act,  that  is,  that  he  was  about  to  take  poison,  and  that  his  death 
would  be  the  result,  he  was  responsible  for  his  conduct,  and  the  de- 
fendant is  not  liable  ;  and  the  fact  that  his  sense  of  moral  responsi- 
bility was  impaired  by  insanity,  does  not  affect  the  case. 

The  charge  proceeds  upon  the  theory  that  a  higher  degree  of  men- 
tal and  moral  power  must  exist ;  that  although  the  deceased  had  the 
capacity  to  know  that  he  was  about  to  take  poison,  and  that  his  death 
would  be  the  result,  yet^  if  his  reasoning  powers  were  so  far  gone  that 
he  could  hot  exercise  them  on  the  act  he  was  about  to  commit,  its  na- 
ture and  effect,  or  if  he  was  impelled  by  an  insane  impulse  which  his 
impaired  capacity  did  not  enable  him  to  resist,  he  was  not  responsible 
for  his  conduct,  and  the  defendant  is  liable. 

It  may  not  be  amiss  to  notice  that  the  case  does  not  present  the 
point  of  what  is  called  emotional  insanity,  or  mania  transUoria,  that 
is,  the  case  of  one  in  the  possession  of  his  ordinary  reasoning  facul- 
ties, who^allows  his  passions  to  convert  him  into  a  temporary  maniac, 
and  while  in  this  condition,  commits  the  act  in  question.  This  case 
is  expressly  excluded  by  the  last  clause  of  the  charge,  in  which  it  is 
said  that  anger,  distress  or  excitement,  does  not  bring  the  case  within 
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the    role,  if    the    insured  possesses  his  ordinary  reasoning   facnl- 


The  case  of  Borradaile  ts.  Hunter,  5  Man.  k  G.,  639,  is  cited  by 
the  insurance  company.  The  case  is  found  also  in  2  Bigelow  Life 
and  Ace.  In&  Cases,  p.  280,  and  in  a  note  appended  are  found  the 
most  of  the  cases  upon  the  subject  before  us.  The  jury  found  in  that 
case  that  the  deceased  voluntarily  took  his  own  life,  and  intended  so 
to  do,  but  that  at  the  time  of  committing  the  act  he  was  not  capable 
of  judging  between  right  and  wrong.  Judgment  went  for  the  de- 
fendant, which  was  sustained  upon  appeal  to  the  full  bench.  The 
counsel  for  the  company  argued  that  where  the  act  causing  death  was 
intentional  on  the  part  of  the  deceased,  the  fact  that  his  mind  was  so 
far  impaired  that  he  was  incapable  of  judging  between  right  and 
wrong  did  not  prevent  the  proviso  from  attaching,  that  moral  or  legal 
responsibility  was  irrelevant  to  the  issue.  The  court  adds  :  ''  It  may 
very  well  be  conceded  that  the  case  would  not  have  fallen  within  the 
meaning  of  the  condition  had  the  death  of  the  assured  resulted  from 
an  act  committed  under  the  influence  of  delirium,  or  if  he  had,  in 
a  paroxysm  of  fever,  precipitated  himself  from  a  window,  or,  having 
been  bled,  removed  the  bandages,  and  death  in  either  case  had  en- 
sued. In  these  and  many  other  cases  that  might  be  put,  though, 
strictly  speaking,  the  assured  may  be  said  to  have  died  by  his  own 
hands,  the  circumstances  clearly  would  not  be  such  as  the  parties  con- 
templated when  the  contract  was  entered  into."  In  delivering  the 
opinion  of  the  court,  Erskine,  J.,  says  all  that  the  "  contract  requires 
is  that  the  act  of  self-destruction  should  be  the  voluntary  and  willful 
act  of  a  man  having  at  the  time  sufficient  powers  of  mind  and  reason 
to  understand  the  physical  nature  and  consequences  of  such  act,  and 
having  at  the  time  a  purpose  and  intention  to  cause  his  own  death  by 
that  act,  and  the  question  whether  at  the  time  he  was  capable  of  un- 
derstanding the  moral  nature  and  quality  of  his  purpose,  is  not  rele- 
vant to  the  inquiry  further  than  as  it  might  help  to  illustrate  the  ex- 
tent of  his  capacity  to  understand  the  physical  character  of  the  act 
itself."  Chief  Justice  Tindal  dissented  from  the  judgment  In 
speaking  of  the  verdict  he  says,  <'it  is  not»  perhaps,  to  be  taken 
strictly  as  a  verdict  that  the  deceased  was  non  compos  mentis  at  the 
time  the  act  was  committed,  for  if  this  latter  is  the  meaning  of  the 
jury,  the  case  would  then  fall  within  that  description  mentioned  in  the 
argument  to  be  without  the  reach  of  the  proviso,  namely,  the  case  of 
death  inflicted  on  himself  by  the  party  whilst  under  the  influence  of 
frenzy,  delusion,  or  insanity."    This  authority  was  followed  in  Clift 
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va  Schwabe,  3  Com.  B.,  437,  where  it  was  substantially  held  that  the 
terms  of  the  condition  included  all  acts  of  voluntary  self-destruction, 
and  that,  whether  the  party  is  a  voluntaxy  moral  agent,  is  not  in  is- 
sue. 

These  decisions  expressly  exclude  the  question  of  mental  sound- 
ness They  are  in  hostility  to  the  tests  of  liability  or  responsibility 
adopted  by  the  English  courts  in  other  cases  from  Coke  and  Hale 
onwards.  Coke  said  ^  a  little  madness  deprives  the  lunatic  of  civil 
rights  or  dominion  over  property,  and  annuls  wills."  But,  to  exempt 
from  responsibility  for  crime,  he  says,  "  complete  ignorance  of  the 
knowledge  of  right  and  wrong  must  exist"  Lord  Mansfield  holds 
the  legal  test  of  a  sound  mind  to  be  the  knowledge  of  right  and 
wrong,  of  good  and  evil ;  of  which  the  converse  is  ignorance  of 
knowledge  of  right  and  wrong,  of  good  and  eviL  Lord  Lyttleton 
held  the  test  to  be  the  state  called  compos  mentis,  or  sound  mind. 
Lord  Erskine  defined  it  to  be  the  absence  of  any  practicable  delusion 
traceable  to  a  criminal  or  immoral  act. — {D^ence  of  JSddfield.)  In 
1  Prichard  (p.  16,  on  the  different  forms  of  insanity)  will  be  found 
the  somewhat  lengthy  definition  of  insanity  by  Lord  Lyndhurst — 
(1  Shelf.  LuTL,  46.) 

The  English  judges  refuse  to  apply  to  the  act  of  the  insured  in 
causing  his  death  the  principles  of  l^^al  and  moral  responsibility  re- 
cognized in  cases  where  the  contract,  the  last  will,  or  the  alleged 
crime  of  such  person  may  be  in  issue. 

Li  Hartman  vs.  Keystone  Lxa  Co.,  21  Pen.  R,  466,  the  doctrine 
of  Borradaile  va  Hunter  was  adopted,  with  the  confessedly  un- 
sound addition  that  suicide  would  avoid  a  policy,  although  there 
were  no  condition  to  that  effect  in  the  policy. 

[OonoUided  In  Angcut  NnmJber.] 
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THE  DEMORALIZATION  OF  LIFE  INSURANCE. 

In  the  May  namber  of  Thb  Insurance  Law  Journal  we  spoke  of 
some  of  the  amalgamations  and  reinsurances  which  were  taking  place, 
and.of  the  evil  results  which  followed  this  irresponsible  shifting  of  as- 
sets and  habilities  from  one  company  to  another.  In  this  article  we 
purpose  to  investigate  some  of  the  causes  of  this  general  demoraliza- 
tion in  life  insurance. 

The  circumstances  which  have  produced  this  state  of  things  are 
well  known  to  many  of  our  readers  ;  they  are  aware  that  it  is  caused 
by  the  rapid  growth  of  new  companies,  the  speculative  character  of 
the  business  as  it  has  been  conducted  until  within  two  or  three  years, 
the  high  commissions  which  were  paid,  the  wonderful  promises  which 
were  made  about  dividends,  the  general  disappointment  among  the 
policy-holders  which  followed  the  inability  or  neglect  of  the  compan- 
ies to  fulfill  them,  the  blunders  made  by  inexperienced  men  who  took 
charge  of  the  companies — all  these  and  many  other  causes  have  com- 
bined to  greatly  demoralize  the  business,  so  that  it  is  safe  to  say  that 
the  stockholders  of  these  weak  and  abortive  companies  have  sunk 
more  than  a  million  of  dollars  invested  in  capital  stock,  and  that  it 
has  cost  the  unfortunate  policy-holders  many  times  as  much  in  need- 
less expenses  paid  in  losses  caused  by  a  want  of  confidence  in  compa- 
nies reinsuring,  and  in  diminished  dividends. 

Another  cause  which  has  produced  this  state  of  things  is  the 
change  from  the  old  percentage  plan  of  paying  dividends,  to  the 
contribution  plan.  We  do  not  deny  that  the  latter  plan  is  the  most 
equitable  and  correct  in  theory,  and  that  the  percentage  plan  fails  in 
all  cases  to  render  exact  justice  to  the  insured,  and  is  also  deficient  in 
scientific  accuracy  ;  but  it  had  this  good  quality,  in  order  for  the  com- 
pany to  pay  a  forty  or  fifty  per  cent  dividend,  it  was  necessary  for 
its  officers  to  exercise  great  prudence  and  economy,  to  cut  its  expenses 
down  to  the  lowest  practicable  limits  to  avoid  high  commissions  and 
all  sensational  forms  of  insurance,  and  the  policy-holder,  in  obtaining 
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bis  surplus  year  after  year,  even  if  it  was  by  the  cancellation  of  pre- 
mium notes,  was  satisfied  that  he  got  his  insurance  cheaply.  Had 
this  plan  continued  in  vogue,  some  of  the  defunct  and  high-pressure 
offices  on  Broadway  would  not  have  expended  from  $10,000.00  to 
117,000.00  per  year  for  rent,  and  their  policy-holders  would  have  been 
vastly  better  o£E  Under  the  contribution  plan  many  hypothetical  ta- 
bles have  been  constructed  by  ingenious  and  visionary  actuaries, 
ahowing  how  a  policy  starting  with  a  small  surplus  at  the  end  of  the 
first  or  second  year,  would  by  its  annual  increase  become  a  self-sus- 
taining or  paid-up  policy  in  a  few  years,  and  these  statements,  based 
upon  assumptions  which  the  companies  were  then  in  no  possible  con- 
dition to  realize,  were  scattered  over  the  country  by  thousands,  and 
nothing  ever  pleased  the  father  of  lies  so  much  as  to  see  them  used 
by  agents  and  solicitors  As  a  general  rule,  the  first  part  of  these  as- 
sumptions held  true,  that  the  dividends  would  be  6mall  at  first ;  but 
the  misfortune  was  that  they  continued  so  till  the  company  amalgam- 
ated or  passed  its  dividends,  and  thus  the  contribution  plan,  which 
has  worked  well  in  a  few  large  companies,  has  ruined  many  small 
ones,  and  in  its  application  to  new  companies  is  almost  a  perfect  fail- 
ure. It  has  allowed  the  officers  to  indulge  in  any  amount  of  expense 
and  extravagance,  knowing  that  a  five  per  cent  dividend  would  be  as 
good  as  a  fifty  per  cent,  one,  provided  they  made  magnificent  prom- 
ises in  the  future;  ind  it  opened  as  wide  a  door  for  deception,  and  al- 
most downright  swindling,  as  anything  which  could  be  invented.  ELad 
these  companies  been  compelled  to  husband  their  resources,  so  that 
they  could  pay  a  forty  or  fifty  per  cent  dividend  under  the  percent- 
age plan,  they  would  have  been  in  a  prosperous  condition  to-day. 
They  would  have  exercised  more  care  in  the  selection  of  their  risks, 
their  expenses  would  have  been  less,  and  the  morale  of  their  busi- 
ness would  have  been  greatly  improved. 

Another  reason  for  this  general  demoralization  is  the  change  from 
a  four  to  a  four  and  a  half  per  cent  reserve.  One  of  the  principal 
arguments  in  favor  of  a  four  and  a  half  per  cent  standard  was  that 
the  other  was  too  high,  that  it  held  back  too  piuch  reserve,  and  that 
the  difference  ought  to  be  distributed  as  surplus  ;  but  the  fact  is,  that 
the  four  per  cent  companies  pay  on  an  average  twice  as  large  divi- 
dends to  the  policy-holders  as  those  which  adopt  the  lower  stand- 
ard, and  although  this  statement  may  seem  rather  paradoxical,  any 
person  who  will  take  the  trouble  to  examine  it  for  himself  will  see 
that  the  higher  reserve  is  almost  always  accompanied  by  greater  di- 
vidends   Why  is  it  that  all  these  failures  and  amalgamations  have 
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taken  place  in  New  York  and  in  States  farther  west?  What  is 
there  in  the  laws  of  this  State  or  the  methods  of  doing  business 
that  has  caused  the  reinsurance  of  fourteen  or  fifteen  companies,  and 
the  prospective  decrease  of  as  many  more?  What  is  the  matter 
with  our  boasted  Insurance  Department  at  Albany?  And  what  is 
the  trouble  with  the  low  rate  of  reserve  which  has  caused  such  an 
epidemic  of  infant  mortality  among  the  companies  ?  And  why  is  it 
that  some  of  our  young  companies  are  struggling  hard  to  get  up  to 
a  six  per  cent,  reserve  in  order  to  reinsure  ?  Is  official  supervision 
in  New  York  a  failure  or  a  farce  ?  Why  is  it  that  there  are  no  re- 
insurances in  New  England,  and  all  her  companies,  with  perhaps  one 
exception,  are  as  substantial  as  the  Pyramids  of  Egypt  ?  Why  is  it 
that  rumors  of  amalgamation,  transfer,  selling  out  and  pocketing  the 
surplus  are  never  heard  in  that  locality  ?  Simply,  because  the  law 
compels  them  to  be  sound  and  to, adopt  a  standard  of  more  than 
average  safety. 

.  In  the  May  number  of  The  Ltsuranoe  Law  Joubnal  we  gave  a 
list  of  thirty-nine  companies  which  at  various  times  had  retired.  Not 
one  of  these  was  in  a  State  where  a  four  per  cent  standard  was  re- 
quired except  a  few  companies  in  Chicago,  which  reinsured  as  soon 
as  that  standard  was  adopted  in  Illinois.  And  it  is  safe  to  say  that 
if  energetic  and  vigorous  insurance  departments  had  compelled  these 
companies  to  adopt  a  four  per  cent,  reserve  from  the  time  they  issued 
their  first  policies,  they  would  have  been  in  a  prosperous  condition  to- 
day, or  else,  which  is  more  likely,  most  of  them  never  would  have 
started.  A  low  standard  of  reserve,  then,  is  the  bane  of  weak  com- 
panies ;  instead  of  being  their  aid  and  support,  it  has  already  proved 
the  ruin  of  one  third  of  the  companies  in  the  State  of  New  York  and 
many  in  other  States. 

Another  cause  of  the  present  state  of  affairs  is  the  inefficiency  of 
the  insurance  departments.  Looking  at  the  wrecked  companies 
here,  one  would  think  that  the  Insurance  Department  of  this  Stato 
has  been  a  perfect  failure,  and  so  it  has,  in  some  degree,  in  its  inabil- 
ity to  maintain  a  solvency  among  the  companies  ;  but  insurance  offi- 
cials are  not  always  to  blame  for  the  ignorance  and  stupidity  of  leg- 
islators on  insurance  matters,  nor  can  they  always  have  such  laws  as 
they  know  are  best  adapted  to  the  protection  of  the  policy-holders. 
In  the  legislatures  of  New  York,  Ohio,  and  Illinois,  during  the  past 
winter,  some  of  the  most  dangerous  and  idiotic  bills  on  insurance  to- 
pics were  introduced  and  found  many  supporters,  and  only  two  or 
three  years  ago  a  bill  was  introduced  into  the  Massachusetts  Legis- 
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lature  chartering  a  co-operative  insurance  company,  and  would  have 
passed,  had  it  not  been  for  the  strenuous  opposition  of  the  Insurance 
Commissioner.  Of  all  classes  of  men,  legislators  are  the  most  stupid- 
ly ignorant  and  bigoted  on  the  subject  of  insurance,  and,  as  a  gene- 
ral rule,  care  more  about  obtaining  votes  and  patronage  than  the  pro- 
tection of  policy-holders  ;  yet  these  are  the  men  who  create  our  in- 
surance departments  and  hmit  the  duties  of  the  superintendents. 

But  with  all  of  these  defects  in  legislation,  it  is  the  duty  of  insur- 
ance officers  to  keep  ahead  of  the  timea  If  they  cannot  make  new 
laws  they  can  administer  what  they  have  with  firmness  and  impartial- 
ity. If  they  cannot  suspend  a  rotten  and  worthless  company  they 
can  expose  its  true  condition  to  the  pubhc  ;  they  can  influence  pub- 
lic opinion  by  a  faithful  discharge  of  their  duty,  and  wait  for  more 
enlightened  legislatures  to  come  up  to  their  standard  of  excellence. 
But  there  is  one  thing  which  they  can  do  and  which  is  too  much  ne- 
glected in  almost  every  State — they  can  find  out  whether  the  compa- 
nies tell  them  the  truth  or  not  in  their  annual  statements.  A  few 
hours'  examination  of  the  Anchor  Life  would  have  shown  to  any  one 
of  a  dozen  insurance  departments  how  rotten  it  was,  what  assets  be- 
longed to  the  company,  and  what  were  loaned  to  it  to  swell  the 
amount  and  make  a  respectable  showing.  A  large  number  of  the 
weaker  companies  seem  to  exist  for  no  other  purpose  than  to  deceive 
the  insurance  departments  about  their  real  condition.  To  accomphsh 
this,  anything  which  can  by  any  misnomer  be  called  "  assets  "  is  in- 
cluded under  that  head,  and  for  a  large  portion  of  the  year  the  only 
means  which  the  public  have  of  gaining  any. knowledge  of  their  con- 
dition are  the  unsatisfactory  and  often  treacherous  advertisements 
prepared  by  themselves,  which  are  widely  circulated  months  before 
any  official  statement  is  given,  and  which  every  experienced  insurance 
man  knows  will  not  bear  a  careful  investigation.  The  Anchor  Life, 
of  New  Jersey,  is  not  the  only  company  which  has  the  reputation  of 
falsely  reporting  United  States  bonds  and  other  securities  among  its 
bona  fide  assets,  but  which  were  simply  loaned  to  it  or  temporarily 
deposited  in  its  vaults  while  the  annual  statement  was  being  prepared. 
Other  companies  have  been  known  to  be  guilty  of  the  same  decep- 
tion, and  our  insurance  departments  have,  as  a '  general  rule,  ac- 
cepted these  statements  without  hesitation. 

When  will  these  abuses  cease  ?  Not  until  the  people  hold  the  in- 
surance departments  responsible  for  the  solvency  of  all  the  compan- 
ies which  operate  within  their  respective  States.  If  the  failure  of  any 
life  company  or  any  fire  company,  under  ordinary  oircumstanceB,  en- 
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tailed  soffioient  disgrace  npon  any  inaxurance  official  which  had  ad- 
mitted it  within  hia  State,  to  cause  his  speedy  removal  from  office, 
there  would  be  more  and  better  examinations  and  fewer  failures.  If 
insurance  officials  had  sufficient  firmness  and  independence  to  expose 
every  case  of  deception  and  misrepresentation  which  comes  under 
their  official  notice,  if  legislatures  were  honest  and  intelligent  enough 
to  make  such  laws  as  would  protect  the  poHcy-holders  against  the  ir- 
responsible despotism  which  companies  often  exercise  over  them,  and 
finally,  if  the  people  were  sufficiently  informed  to  know  when  the 
companies  treated  them  with  ordinary  fairness  and  honesty,  then 
there  would  be  a  fair  prospect  that  this  present  demoralization  in  life 
insurance  would  cease. 


^♦» 


OASES  BEPORTED. 

The  present  number  of  the  Joubnal  contains  a  full  report  of  the 
decisions  in  eight  insurance  casea 

In  The  Merchants'  Ins,  Co,,  cf  Chicago,  va,  Morrison,  the  policy, 
upon  which  the  suit  arose,  was  on  a  vessel  navigating  the  lakes,  and 
was  for  a  period  of  seven  montha  The  court  held  that  the  pohcy 
was  not  a  voyage  policy,  and  that  the  warranty  of  seaworthiness  at 
the  commencement  of  the  voyage,  applicable  to  voyage  policies,  did 
not  apply  so  as  to  relieve  the  insurer  from  a  loss  by  fire,  not  arising 
from  want  of  seaworthiness  The  subject  of  warranty  and  seaworth- 
iness in  connection  with  voyage  and  time  policies,  is  fully  discussed 
in  the  opinion.  The  decision  was  rendered  in  the  Supreme  Court  of 
Illinois. 

In  the  case  of  Hayward,  assignee,  vs.  The  National  Ins.  Co,,  of  Han- 
nibal,  decided  in  the  Supreme  Court  of  Missouri,  the  company  re- 
fused to  pay  the  loss  on  the  ground  that  the  insured  had  prior  and 
subsequent  insurance  upon  the  property,  contrary  to  the  provisions  of 
the  policy.  The  evidence  showed  that  the  agent  and  officers  of  the 
company  knew  of  the  prior  insurance  at  the  time  the  policy  was  is- 
sued, and  that  the  insured  informed  the  agent  of  the  company 
of  the  subsequent  insurance,  at  the  time  it  was  obtained,  and  was 
told  by  him  that  it  was  all  right.  The  court  decided  that  good 
faith  required  the  company  to  indorse  its  consent  to  the  prior  in- 
surance upon  the  policy  at  the  time  it  was  ^ued,  and  that  the  insured 
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had  a  right  to  expect  that  it  had  been  so  indorsed,  and  that  the  notice 
to  the  agent  of  the  subsequent  insurance  was  notice  to  the  company, 
and  that  his  assent  amounted  to  a  waiver,  by  the  company,  of  the 
condition  in  the  poHcy  requiring  the  consent  to  be  indorsed  upon  it  in 
writing. 

The  Merchants*  Mutual  Ins.  Co.  vs.  Lyman  was  decided  in  the 
United  States  Supreme  Court,  and  the  judgment  of  the  Circuit 
Court  for  the  District  of  Louisiana  reversed.  The  plaintiffs,  after 
they  had  learned  of  the  loss  of  their  vessel,  obtained  a  policy  of  the 
company  without  informing  it  of  the  loss,  and  claimed  on  trial  that 
they  had  a  verbal  agreement  with  the  company  to  renew  a  policy  that 
had  expired  a  short  time  before.  The  court  held  that  the  company 
was  entitled  to  the  information  the  plaintiff  had  of  the  loss,  and  that 
having  destroyed  the  validity  of  the  contract  by  their  own  fraud,  the 
plaintiffs  could  not,  for  that  reason,  treat  the  pohcy  as  if  it  had  never 
been  made,  and  recover  on  the  verbal  statements  made  before  its  exe- 
cution. 

The  case  of  Raber  m,  Jones  et  al.,  arose  under  the  statute  of  Indi- 
ana, and  was  decided  by  the  Supreme  Court  of  that  State.  The  sta- 
tute made  the  directors  of  the  insurance  companies  liable,  on  failure 
to  act  in  certain  cases,  under  an  execution  upon  a  policy.  The  plaintiff 
brought  suit  against  the  directors  on  an  execution  on  a  note.  The 
court  held  that  the  statute  was  to  be  construed  strictly,  and  could  not 
be  extended  to  cases  where  the  recovery  had  been  on  something  else 
than  a  policy. 

In  Murrin,  petitioner,  in  the  mattier  of  Owen  et  al.,  the  petitioner 
asked  that  the  proceeds  of  two  policies,  issued  upon  the  life  of  his 
wife  for  his  benefit,  should  be  paid  over  to  him  by  his  assignee  in 
bankruptcy,  to  whom  the  insurance  had  been  paid.  The  wife  paid 
one  annual  premium  before  the  petitionee  was  adjudged  a  bank- 
rupt, and  two  afterward.  The  United  States  Circuit  Court  for  the 
Eastern  District  of  Missouri,  in  which  the  case  was  decided,  held  that 
the  husband  at  the  time  of  his  bankruptcy  had  no  such  interest  in  the 
policies  as  gave  his  assignee  the  right  to  the  proceeds,  and  that  the 
petitioner  was  entitled  to  the  amount  of  the  insurance. 

The  case  of  The  Washington  Mutual  Fire  Ins.  Co.  vs.  St.  Mary's  Se- 
minary arose  upon  a  premium  note.  The  chief  officer  of  the  semi- 
nary was  by  its  charter  denominated  "  Superior,"  and  his  name  was 
signed  to  the  note  as  "Pres't"  The  Supreme  Court  of  Missouri 
held  that  if  there  was  any  ambiguity  in  the  note  or  policy,  parol  evi- 
dence was  admissible  for  the  purpose  of  explanation  that  no  proof  of 
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any  special  authority  to  the  agent  of  a  corporation  or  of  authority  hy 
its  seal  was  required,  and  that  the  term  Superior  was  tantamount  to 
President,  and  meant  the  same  thing. 

Bipley,  et  al.,  vs.  The  Railway  Pass,  Assur.  Co,,  decided  in  the  Su- 
preme Court  of  the  United  States,  arose  upon  an  accident  policy, 
and  the  decision  rested  on  a  provision  in  the  policy  restricting  the  in- 
surance to  death  caused  hy  accident  while  the  assured  was  "  traveling 
by  public  or  private  conveyance."  The  court  held  that  a  person  tra- 
veling on  foot  could  not  be  considered  as  travehng  within  the  terms 
of  the  policy.  A  question  was  also  raised  by  the  defend^t's  biief, 
and  was  considered  in  the  court  below,  as  to  whether  the  death  was 
the  effect  of  ''  violent  and  accidental  means."  The  assured  was  at- 
tacked by  highway  robbers,  and  received  injuries  from  which  he  died, 
and  it  was  claimed  that  if  the  violence  was  intentional,  it  was  not  ac- 
cidental Judge  Withey,  however,  decided  the  case  mainly  upon  the 
same  ground  as  that  taken  by  the  Supreme  Court  in  affirming  the 
judgment 

In  The  Mutual  Life  Ins.  Co.,  of  New  York,  vs.  Terry,  the  poUcy 
sued  upon  provided  that  if  the  person  whose  life  was  insured  should 
die  by  his  own  hand,  the  policy  should  be  void.  The  court  held  that 
there  is  no  difference  in  the  expressions  *'  commit  suicide,"  **  take  his 
own  life,"  and  **  die  by  his  own  hcihd,"  and  that  where  the  assured  in- 
tentionally takes  his  own  life  from  angei*,  pride,  jealousy,  or  a  desire 
to  escape  the  ills  of  life,  there  can  be  no  recovery,  but  that  where  his 
reasoning  faculties  are  so  far  impaired  that  he  is  not  able  to  under- 
stand the  character  and  consequences  of  the  act,  or  where  he  is  im- 
pelled by  an  insane  impulse  he  cannot  resist,  the  insurer  is  hable.  The 
assured  had  destroyed  his  own  life  by  poison.  The  decision  was  cen- 
dered  in  the  Supreme  Court  of  the  United  States,  and  the  judg- 
ment of  the  Circuit  Court  for  the  District  of  Kansas,  in  favor  of  the 
plaintiff  and  against  the  company,  was  affirmed,  Mr.  Justice  Strong 
dissenting.  The  charge  to  the  jury  in  the  Circuit  Court  is  reported 
in  1  Ins.  Law  Journal,  132.  The  court  there  held  that  there  is  no 
presumption  of  law,  prima  facie  or  otherwise,  that  self-destruction 
arises  from  insanity,  and  that  the  burden  of  proof  to  establish  insan- 
ity was  upon  the  plaintiff  by  whom  it  was  alleged.  A  part  only  of 
the  opinion  is  given  in  this  number  ;  the  remainder  will  appear  next 
month. 
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MISCELLANEOUS. 


AMENDMENT  TO  THE  B^NKBUFT  ACT. 

AN  ACT  to  amend  an  act  entitled  "  An 
act  to  establish  a  nniform  system  of 
bankruptcy  throughout  the  United 
States,  approved  March  second, 
eighteen  hundred  and  sixty-seyen. 
Bb  U  enacted  by  the  Senate  and  Hquse 
of  Representatives  of  the  UnUed  States  of 
America,  in  Congress  assembled.  That 
whenever  a  corporation  created  by  the 
laws  of  any  State,  whose  business  is 
carried  on  wholly  within  the  State  creat- 
ing the  same,  and  also  any  inBurance 
company  so  created,  whether  all  its  bu- 
siness shall  be  carried  on  in  such  State 
or  not,  has  had  proceedings  duly  com- 
menced against  such  corporation  or 
company  before  the  courts  of  such  state 
for  tlie  purpose  of  winding  up  the  affairs 
of  such  corporation  or  company,  and 
dividing  its  assets  ratably  among  its 
creditors,  and  lawfully  among  those 
entitled  thereto,  prior  to  proceedings 
having  been  commenced  against  such 
corporation  or  company  under  the  bank- 
rupt laws  of  the  United  States,  any  or- 
der made,  or  that  shall  be  made,  by  such 
court,  agreeably  to  the  State  law,  for  the 
ratable  distribution  or  payment  of  any 
dividend  of  assets  to  the  creditors  of 
such  corporation  or  company  while  such 
State  court  shall  remain  actually  or  con- 
structively in  possession  or  control  j[>f 
the  assets  of  such  corporation  or  com- 
pany, shall  be  deemed  valid,  notwith- 
standing proceedings  in  bankruptcy 
may  have  been  commenced  and  be  pend- 
ing against  such  corporation  or  com- 
pany. 
Approved  February  13th,  1873. 


FSNNBTLYAinA  INSURANCE  LAW. 

A  comprehensive  law  for  the  regula- 
tion of  insurance  business  in  Fennayl- 


vania  was  approved  April  4,  1873.  In 
its  general  character  it  is  similar  to  the 
laws  of  those  States  which  have  legis- 
lated most  fully  upon  insurance. 

Insurance  Commissioner, — An  Insur- 
ance Department  is  created  and  placed 
in  charge  of  a  commissioner,  who  is  ap- 
pointed by  the  Governor,  to  be  con- 
firmed by  the  Senate,  for  a  term  of  three 
years  ;  his  salary  is  $3,000  per  annum 
and  he  is  required  to  give  a  $10,000 
bond.  He  must  calculate  on  the  basis 
of  the  American  Experience  Mortality 
Table  and  four  and  one  half  per  cent 
per  annum,  the  net  value  of  all  polioies 
of  life  insurance  companies  organized 
in  Pennsylvania,  and  also  of  all  other 
companies  that  have  tailed  to  furnish 
the  proper  certificate.  This  rule  is 
modified  in  case  of  companies  having 
$500,000  cash  capital  invested.  In  such 
the  reserve  shall  be  calculated  with  in- 
terest from  4^  to  6  per  cent,  per  annum, 
in  the  discretion  of  the  commissioner. 
He  shall  see  that  companies  have  on 
hand  the  net  value  of  all  policies  in 
force,  and  in  oases  of  companies  from 
other  States  he  shall  accept  valuations  of 
the  insurance  commissioner  of  the  State 
in  which  any  such  company  is  organ- 
ized. In  calculating  the  reserve  in  fire 
insurance  he  shall  take  60  per  cent  of 
the  premium  received  on  all  unexpired 
risks  having  less  than  a  year  to  run,  and 
a  pro  rata  on  those  running  longer  ;  and 
in  marine  and  inland  insurance  ho  shall 
charge  all  the  premiums  received  on  un- 
expired risks.  He  is  charged  with  the 
customary  duty  of  seeing  that  the  capi- 
tal stock  of  any  company  be  not  im- 
paired, and  of  proceeding  promptly 
against  any  insolvent  company,  an^  to 
fiEtcilitate  his  investigationB  he  has  the 
usual  plenary  powers  of  visitation.  He 
shall  employ  an  actuary  who  shall  be 
paid  3  cents  per  $1,000  of  insurance. 
This  expense  is  provided  for  out  of  fees 
paid  in  by  the  companies  doing  busi- 
ness in  the  Stole.    Should  the  amount 
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of  saoh  fees  be  insaffioient  the  commis- 
siouer  shall  assess  the  companies  in  just 
proportion  to  make  up  the  deficit. 

Provisions  appluxible  to  aU  companies, 
— ^Within  ninety  days  from  first  Monday 
in  May  every  company  shall  file  with 
the  commissioner  a  certified  copy  of 
oharter,  and  a  certified  statement  of  the 
time  and  place  of  its  organization,  its 
priaoipal  ofi&se,  and  the  names  and  res- 
idence of  its  ofllcers.  For  each  month's 
deUnqency  in  this  there  is  a  fine  of 
SlOaOO.  It  shall  not  be  lawfhl  for  any 
person  or  company  to  do  insaranoe  bu- 
siness until  the  proyisionsof  this  act  are 
complied  with. 

Oon^;>anies  of  other  States  or  foreign 
governments. — ^They  shall  pay  a  tax  of 
three  per  cant,  on  aU  premiams  of  eye- 
ry  ohaiaoter,  whether  money,  notes,  or 
oredits  ;  make  yearly  reports,  and  shall 
certify  the  names  of  all  their  agents  in 
the  State.  And  all  such  agents  in  torn 
must  have  a  certificate  that  the  compa- 
nies they  represent  have  complied  with 
this  act,  and  that  they  have  authority 
to  represent  the  company.  The  com- 
panies are  required  to  stipulate  that  le- 
gal process  affecting  them  may  be  seryod 
upon  the  commissioner,  or  a  specified 
local  agent  Oompanies  not  of  the  State 
are  not  affected  by  the  law  until  1st 
January,  1874 

Foreign  companies, — Oonceming  their 
business  done  out  of  the  United  States, 
they  shall  make  up  their  statements  to 
1st  July  of  eaoli  year. 

Home  mutual  Jire  companies, — With 
the  exception  of  the  provision  for  the 
filing  of  a  copy  of  charter,  eta,  they 
are  not  affected  by  the  law. 


POINTS  OF  lannoN. 

It  is  important  that  there  should 
be  no  doubt  as  to  the  degree  of  tem- 
perature at  which  combustibles  will  ig- 
nite ;  but  from  the  want  of  this  know- 


ledge accidents  frequently  happen,  and 
it  is  therefore  both  interesting  and  ne- 
cessary that  every  one  should  be  weU 
informed  upon  this  point.  Scientific  and 
practical  men,  both  in  Europe  and  Ame- 
rica, have  lately  given  considerable  at^ 
tention  to  the  subject,  and  made  exten- 
sive and  exhaustive  experiments,  the  re- 
sult of  which  is,  that  reliable  data  are 
now  obtainable,  from  which  we  present 
our  readers  with  the  following  table  : 

TABLE  OF  TXMPEBATUS£S  BEQUIRED  VOB 
THE  IGNITION  OF  DIFFBBBNT  COMBTO- 
TIJLB  SUBSTANCES. 

Ignites  at 
SubBtaxioes.  degrees  Fahr. 

FhoaphoroB.  (melts  at  110*) 140 

Bisulphide  of  carbon  vapor,  (melts  at  130°)  300 

Fulminating  powder,  (used  in  per.  caps). .  374 

Fulminate  of  meroury.* 393 

Equal  parts  of  chlorate  of  potash  and)  ^^ 

sulphur )  ^^ 

Sulphur,  (melts  280*.  boUs  850") iOO 

GKin-cotton.* 428 

Nitro-glycerine.* 494 

Rifle  powder.*... 560 

Qunpowder,  coarse.* 663 

Picrate  of  mercury,  lead  of  iron.* 666 

Picrate  powder  for  torpedoes.* 670 

Flcrate  powder  for  muskota.* 676 

Gharooal,  the  most  inflammable  willow)  ^q^ 

used  for  gnnpowder.t J 

CSkarooal,  made  by  distilling  wood  at  600't  660 

Charcoal  made  at  600n 700 

Picrate  powder  for  cannon 716 

Very  dry  wood,  pine 800 

"     "       "      oak 900 

Gfharcoal  made  at  800* 000 

..       ..   1800* 1100 

4.       u  3400* 1400 

Aluminum 1832 

Iron,  about 2000 

It  will  be  seen  by  these  facts  that  the 
most  combustible  substances,  generally 
considered  very  dangerous,  will  only  ig- 
nite by  heat  alone  at  a  high  tempera- 
ture, so  that  for  their  prompt  ignition 
it  requires  the  actual  contact  of  a  spark, 
which  is  equal,  in  fact,  to  a  temperature 
of  900^  or  1000°  appUed  to  a  very  mi*, 
nute  spot  of  the  mass. 

*  According  to  Legue  and  Champion, 
t  Aooording  to  Peloose  and  Fr^my. 
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As  the  beat  of  superheated  steam 
ranges  from  300°  to  600^,  it  is  only 
able  to  set  fire  to  snch  substances  as 
sulphur,  gun-cotton,  and  nitro-glyoer- 
ine.  It  is,  perhaps,  able  to  fire  gunpow- 
der, but  certainly  cannot  ignite  wood. 
A  great  deal  has  been  written  and  said 
lately  about  spontaneous  combustion, 
but  it  is  only  when  dried  wood,  saw-dust 
or  rags  have  been  saturated  by  any  dry- 
ing oil  or  other  equivalent,  that  the  tem- 
perature may  be  indefinitely  raised,  and 
finally  reach  400°  500°,  or  more  de- 
grees, until  the  point  of  inflammability 
is  attained,  and  this  is  caused  by  the 
oiddation  of  the  oU,  and  presenting  a 
large  sur&ce  to  the  agency  of  the  air. 
This  may  happen  in  buildings  not  heat- 
ed at  all,  as  spontaneous  combustion  is 
the  result  of  chemical  action  ;  but,  of 
course,  summer  heat,  and  the  heating 
of  buildings  by  hot  air,  or  otherwise,  of- 
ten favors  ignition. — Iron  Age, 


BESULTS  OF  SANITARY   IMPBOYEMENTS 
IN   TO\^'NB. 

"Dt,  Stephen  Smith,  of  New  York,  con- 
tributes the  following  interesting  article 
on  the  results  of  sanitary  improvements 
in  towns,  to  the  new  monthly  magazine, 
The  Sanitarian: 

History  abounds  with  examples  of 
cities  which  were  anciently  very  un- 
healthy, but  which  became  noted  for 
the  longevity  of  their  inhabitants  after 
they  fell  under  the  dominion  of  civilized 
conquerors.  The  reforms  which  were 
instituted  related  generally  to  an  im- 
pi-ovement  of  the  dwellings  of  the  peo- 
ple and  to  drainage.  London  and  Paris 
are  striking  examples  of  improvement  in 
the  public  health  on  the  introduction  of 
sanitary  works.  In  the  seventeenth  cen- 
tury London  was  the  most  unhealthy 
capital  of  Europe,  and  though  no  decid- 
ed efforts  were  made  to  improve  her  san- 
iteiry  condition  until  within  the  last  quar- 
ter of  a  century,  the  health  of  her  people 


has  gradually  improved,  until  now  she 
is  the  healthiest  of  the  large  cities  of  the 
world.  At  the  beginning  of  the  four- 
teenth century,  Paris  lost  her  popula- 
tion at  the  rate  of  50  in  every  one  thou- 
sand annually,  and  though  she  has  in- 
creased three  hundred  and  fifty  times 
since  that  period,  previous  to  the  late 
war  her  death-rate  was  about  twenty- 
eight  in  the  one  thousand  living.  At 
the  close  of  the  sixteenth  century  the 
average  duration  of  life  in  Geneva  was 
about  twenty-one  years,  and  in  1833  it 
was  forty-five  years  and  five  months. 
Sanitary  science  is  now  cultivated  in 
England  with  an  en^usiasm  and  suc- 
cess creditable  alike  to  her  government 
and  people.  The  results  which  have 
followed  the  introduction  of  sanitary 
works  into  English  towns  are  most  in- 
structive and  encouraging.  They  teach 
us  that  towns  may  be  made  nearly  as 
healthy  as  the  rural  districts ;  that  in 
many  cases  fifty  per  cent,  of  the  deaths 
are  due  to  causes  which  may  be  re- 
moved ;  that  it  is  criminal  to  sit  down 
and  fold  our  hands  when  great  destruc- 
tive evils  exist  in  populous  towns,  and 
declare  that  they  are  beyond  all  remedy. 
Many  examples  might  be  given  in  illus- 
tration,- but  the  following  wiU  suffice  : 

Salisbury  is  an  old  town  which  for- 
merly had  open  channels  or  canals  in  its 
streets.  As  the  city  grew,  these  canals 
became  very  foul  with  sewage  and  filth. 
Its  drainage  was  very  imperfect,  and 
overflowing  cesspools  made  the  water  of 
the  wells  veiy  impure.  It  is  stated  that 
in  ninety  years  Salisbury  was  visited  by 
the  plague  five  times,  and  in  one  attack 
one  fourth  of  all  the  inhabitants  per- 
ished. In  1853  the  authorities  began 
the  work  of  improvement ;  sewers  were 
constructed,  drains  laid,  streets  paved, 
and  pure  water  was  introduced.  The 
result  is  as  follows  :  For  nine  years  be- 
fore improvements,  27  in  every  1,000 
population  died ;  for  nine  years  after, 
20  in  1,000.  Mr.  Chadwick  says  :  "One 
year  in  every  three  in  Solisbuiy  is  a  ju- 
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bilee  year — entirely  free  from  death/* 
Croydon  was  once  regarded  as  the 
"  worst  district  in  the  oonntry  in  a  sani- 
tary point  of  view."  It  had  neither  sew- 
ers nor  drainage,  and  filth  was  every- 
where allowed  to  acoamolate.  Sanitary 
improvements  began  in  1850,  and  were 
completed  in  1853  ;  they  consisted  in 
drainage,  sewerage,  removal  of  filth,  and 
the  introduction  of  pure  water  for  fami- 
lies. The  death-rate  fell  from  28  in  the 
1,000  population  to  18,  and  one  year  to 
15  in  the  1,000.  Macclesfield  is  anoth- 
er striking  example  of  the  value  of  san- 
itary works.  Its  death-rate  was  thirty- 
three  in  the  1,000  before  improvements 
were  made.  The  year  following  the  com- 
pletion of  these  works  the  death-rate 
fell  to  25  in  the  1,000  population.  And 
this  diminished  mortality  was  greatest 
in  those  streets  where  the  improvements 
were  greatest  In  one  street  the  mortal- 
ity fell  60  per  cent;  in  another  42  per 
cent.;  in  another  40  per  cent.  It  may 
be  alleged  that  these  are  small  towns 
and  more  susceptible  of  improvement 
than  large  cities,  but  the  assertion  does 
not  prove  true.  It  is  susceptible  of 
proof  that  populous  towns  may  be  so 
improved  as  to  render  their  death-rate 
10,  12,  and  even  less,  in  the  1,000. 
Liverpool  was  long  regarded  as  the 
most  unhealthy  city  in  the  civilized 
world.  She  had  a  population  of  20,000 
living  in  cellars,  and  her  laboring  class- 
es'were  crowded  into  old  and  ill-venti- 
lated buildings,  surrounded  by  filth,  cess- 
pools, etc.  Infectious  diseases,  typhus, 
etc.,  prevailed  to  a  fearful  extent  In 
1847,  Dr.  Duncan  began  the  work  of 
arousing  the  people  to  a  recognition  of 
the  importance  of  sanitary  reforms,  and 
was  finally  successful  The  cellar  pop- 
ulation was  removed,  fever-nests  were 
cleansed,  cesspools  were  closed,  etc. 
The  result  was  magical ;  typhus  almost 
entirely  disappeared,  as  also  smallpox, 
and  the  death-rate  fell  to  15  per  1,000 


within  five  years.  No  less  striking  was 
the  results  of  sanitary  works  applied  in 
London.  The  London  Times  says  that 
**  the  average  of  health  throughout  the 
city  of  London  is  higher  than  the  aver- 
age of  health  throughout  all  England, 
taking  town  and  country  together.  The 
mortality  in  all  England  is  at  the  rate 
22.8  in  every  1,000  of  the  population  ; 
in  the  city  of  London  it  is  at  the  rate 
of  22.3  for  every  1,000  inhabitants  I 
The  improvement  has  been  progressive; 
it  has  been  slow,  but  steady  and  sure. 
Gradually  the  mortality  has  decreased, 
until  the  yearly  death-roll  of  3,763  has 
been  reduced  to  2,904  within  the  peri- 
od of  nine  years,  during  which  the  city 
has  been  under  the  rule  of  the  sanita- 
ry commission.  The  deaths  this  year — 
22.3  per  1,000,  or  one  in  every  forty-five 
of  the  inhabitants — are  nine  per  cent, 
below  the  general  average,  and  represent 
a  saving  of  286  lives.  And  secondly, 
this  gratifying  result  has  been  obtained 
in  the  face  of  obstacles  which  seemed  to 
be  almost  insurmountable." 

These  examples  of  the  power  of  san- 
itary works  to  redeem  old  towns  and  ci- 
ties from  the  dominion  of  such  plagues 
as  typhus  and  typhoid  fevers,  diarrhosal 
affections,  diphtheria,  etc.,  are  of  re- 
markable significance  and  import  to  the 
citizens  of  the  United  States.  Our  ex- 
isting cities  and  villages  are  for  the  most 
part  the  growth  of  but  a  few  years,  and 
hence  extremely  susceptible  of  improve- 
ment They  admit  of  thorough  drain- 
age and  sewerage,  and  pure  water  can 
be  readily  supplied  to  tiie  inhabitants. 
They  are  as  yet  comparatively  free  from 
such  surface  saturation  with  excretions  of 
man  or  animals  as  will  poison  the  air, 
and  measures  for  utilizing  or  rendering 
such  materials  innocuous  can  readily  be 
executed.  We  are  also  daily  selecting 
sites  for,  and  laying  the  foundations  of 
new  cities  and  villages  which  are  to  be 
the  future  homes  of  untold  thousands. 
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These  cities  may  be  selected,  and  the 
foundatioii8  may  be  laid  so  as  to  ren- 
der those  towns  as  healthy  as  the  heal- 
thiest of  the  rural  districts,  and  thos 
confer  upon  coming  generations  the  in- 
estimable blessings  of  health  and  louge- 
¥i^. 

ATLAimO    STEAMEB& 

There  is  an  average  loss  of  about  one 
Teasel  for  every  350  rocuid  trips  of  trans- 
atlantic steamers.  From  the  following, 
however,  it  will  be  observed  that  the  ex- 
perience of  the  various  lines  is  notably 
unequal : 

Gunard — ^in  32  years  has  lost  two  ves- 


Inman — ^in  18  years  has  lost  one  ves- 
sel. 

Hamburg^have  made  544  trips,  los- 
ing one  vessel 

North  German  Lloyds— have  made 
680  trips,  losing  one  vesseL 

French— have  made  made  450  trips, 
losing  none. 

National — ^have  made  414  trips,  losing 
none. 

Anchor— have  made  457  trips,  losing 
three  vessels. 

Williams  &  Guion — ^have  made  300 
trips,  losing  two  vessels. 

White  Star — ^have  made  75  trips,  los- 
ing  one  vesseL 

Baltic  Lloyds — ^have  made  19  trips, 
losing  none. 

Black  Star — ^predecessor  of  the  Wil- 
liams &,  Guion,  in  24  years  lost  none. 


The  physician  asks,  what  will  curs  an 
ague  or  mitigate  a  fever?  the  health 
officer,  what  will  yreverd  them  ? 

It  has  to  do  with  persons  of  every 
rank,  of  both  sexes,  of  every  age.  It 
takes  cognizance  of  the  places  and  houses 
ill  which  they  live  ;  of  their  occupation 
and  modes  of  life ;  of  the  food  they 
eat,  the  water  they  drink,  the  air  they 
breathe  ;  it  follows  the  child  to  school, 
the  laborer  and  artisan  into  the  field  and 
workshop  ;  the  sick  man  into  the  hospi- 
tal; the  pauper  into  the  poor-house  ;  the 
lunatic  to  the  asylum  ;  the  thief  to  the 
prison.  To  all  these  it  makes  applict^ 
tion  of  a  knowledge  remarkable  for  its 
amount  and  the  great  variety  of  sources 
wheuoe  it  is  derived.  To  physiology 
and  medicine  it  is  indebted  for  what  it 
knows  of  health  and  disease  ;  it  levies 
large  contributions  on  chemistry,  geolo- 
gy and  meteorology  ;  it  co-operates  with 
the  architect  and  engineer;  its  work  com- 
mends itself  to  the  moralist  and  divine. 

It  transmutes  these  fiekcts  into  scien- 
tific truth  by  the  numerical  method  so 
often  confounded  with  its  leading  appli- 
cation—statistics. If  this  word  meant 
what  it  once  did — the  science  of  States 
— ^then  hygiene  would  rank  among  itK 
leading  subdivisions  as  applying  to  the 
great  State  policy  of  prevention  to  health 
and  disease. — Quy, 

For  a  perfect  system  of  hygiene  we 
must  combine  the  knowledge  of  the  phy- 
sician and  the  schoolmaster  and  the 
priest,  and  train  the  body,  intellect  and 
the  moral  soul  in  a  perfect  and  balancecl 
order.— ParAoes. 


FDBLIO  HTODOnE. 
While  cure  or  palliation  is  the  ob- 
ject of  medicine,  prevention  is  the  ob- 
ject of  hygvcM ;  while  the  one  studies 
the  good  of  the  unit,  the  other  looks  at 
the  welfitfe  of  the  mass  ;  both  make  dis- 
ease a  study,  and  belong  to  the  same 
class  of  sciences,  but  in  different  ways. 


HOBTALTTY  IN  THE  UKITED  STATES. 

If  one  takes  up  the  second  volume  of 
the  ninth  census  of  the  United  States  in 
search  of  a  region  and  climate  free  from 
deadly  disease,  he  will  soon  come  to  the 
oondusiou  that  he  has  at  the  best,  go 
where  he  will,  only  a  choice  of  unpleas- 
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ant  deaths.  Andwhereyer  he  happens 
to  liT6,  he  may  conclude  it  is  safest  to 
stay  there. 

The  most  novel  things  in  the  volume 
are  a  set  of  maps  which  present  the 
range,  and  within  the  range  the  pre- 
valence of  certain^  specific  diseases  or 
groups  of  diseases,  prepared  from  the 
census  tables  of  mortality.  As  in  po- 
litics we  used  to  have  maps  show- 
ing the  free  States  light  and  the  slave 
States  dark,  and  shading  into  black 
where  the  slave  population  was  largest, 
we  now  have  maps  showing  to  the  eye 
by  shades  of  color  where  consumption 
prevails  and  where  it  is  not  prevalent, 
and  other  maps  exibiting  the  ravages  of 
other  diseases.  Of  course  the  colors 
cannot  show  the  exact  unhealthfulness 
of  each  small  locality,  but  only  approxi- 
mately. This  ingenious  device  might  be 
used  inother  maps,  that  should  show  one 
at  a  glance  where  he  would  be  safest  from 
accidents,  from  gun-shot  wounds,  from 
pistol-balls,  let  us  say,  or  bowie-knives, 
(for  the  census  takes  note  of  all  these 
things,)  and  where  he  woxdd  be  most 
likely  to  be  killed  by  a  jealous  woman  or 
by  a  drunken  man. 

If  one  looks  at  the  maps  showing 
deaths  from  consumption,  with  reference 
to  choosing  a  place  of  safety,  he  will  not 
find  much  rest  for  the  soles  of  his  feet 
The  lower  portion  of  Florida  is  free,  and 
BO  are  a  few  spots  in  Georgia,  a  spot  in 
west  North  Carolina,  and  a  spot  in  the 
western  portion  of  Virginia,  and  a  part 
of  lower  California  and  of  upper  Cali- 
fornia. The  free  places  in  California  are 
not  on  the  coast,  and  a  large  part  of  it 
— that  most  settled — ^is  as  blue  with  con- 
sumption as  Maine.  There  is  a  little 
spot  in  the  Adirondac  woods  that  is  only 
slightly  shaded,  like  portions  of  the 
south  below  Tennessee,  where  the  deaths 
are  from  250  to  550  in  10,00a 

Maine,  New  Hampshire,  upper  Ver- 
mont, fihode  Island,  northeastern  Con- 


necticut, all  of  Massachusetts  except  a 
strip  on  the  west,  and  all  northern  New 
York  except  one  spot,  are  heavily  blue, 
the  deaths  from  consumption  being  over 
2,000  in  10,000.  This  dark  blue  (called 
the  fifth  shade)  dots  huge  fragments  in 
all  the  Middle  States.  Connecticut,  west 
of  the  river  and  along  the  Sound  east  of 
it,  southern  Vermont,  Long  Island,  and 
a  considerable  portion  of  New  York  take 
the  second  color,  deaths  from  1,400  to 
2,000  in  10,000.  This  fourth  shade  is 
wide  spread  over  the  north,  and  espe- 
cially over  a  large  part  of  southern  Illi- 
nois, Missouri  and  Iowa.  The  portion  of 
Minnesota  which  is  inhabited  is  all  of  the 
third  shade,  900  to  1,400  deaths  in  10,- 
000.  The  second  shade  (550  to  900 
deaths  in  10,000)  is  rather  the  prevailing 
shade  in  the  South,  though  it  is  liberally 
lightened  by  the  first  shade,  250  to  550. 
But  a  frtigment  of  Florida — ^the  part  that 
northerners  most  frequent — ^is  of  the  se- 
cond shade,  the  same  as  the  whole  of 
South  Carolina  and  northern  (Georgia. 
And  lower  Louisiana,  the  region  about 
Mobile  and  parts  of  Texas  are  of  the 
third  shade,  900  to  1,400  in  10;000. 
The  map  is  a  very  blotched-looking  one. 
In  the  lower  comer  of  Kansas  and  Mis- 
souri is  a  dark  spot  no  better  than  Con- 
necticut It  is  to  be  observed  that  in 
the  white  patches  the  deaths  from  con- 
sumption are  250  in  10,000,  so  that  no 
place  is  absolutely  free. 

But  if  the  reader  decides  to  live  on 
one  of  these  white  places,  or  on  one  only 
a  little  shaded,  let  us  see  what  will  be- 
come of  him.  He  will  pretty  certainly 
die  of  a  malarial  disease.  And  if  he 
looks  at  this  yellow  map  of  malaria,  he 
will  pretty  certainly  hurry  back  int^ 
Maine,  Massachusetts,  or  some  coun- 
try he  ran  away  from  to  escape  the  con- 
sumption. He  will  be  also  pretty  safe 
in  most  of  New  York,  New  Jersey, 
Pennsylvania,  and  Virginia,  but  he  will 
only  find  a  few  white  spots  in  all  the 
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South— in  northern  (Georgia,  in  south- 
eastern  Mississippi,  port  of  Tennessee 
and  Kentucky,  and  a  few  others.  Flor- 
ida, which  looked  so  attiactiye  to  him  on 
the  other  map,  will  Mghten  him  in  this. 
In  the  region  he  would  be  most  likely  to 
settle  in,  he  would  die  1,400  in  10,000. 
The  North  eren  is  not  all  safe.  About 
New  York  city  and  Brooklyn,  and  in 
latchfleld  Oonnty  and  contiguous  coun- 
ties in  New  York,  the  deaths  from  ma- 
larial diseases  are  from  100  to  250  in 
10,000,  and  one  might  settle  in  malaria 
eren  in  Maine. 

If  one  is  unsettled  in  his  mind  by 
these  facts,  and  turns  to  the  map  of 
deaths  from  enteric,  cerebro-spinal  and 
typhus  feyers,  he  will  wish  he  lived  nei- 
ther North  or  South,  though  the  extreme 
South  looks  more  cheerful,  and  in  most 
of  Florida^  and  in  spots  elsewhere,  and 
in  spots  in  Virginia,  the  deaths  are  only 
250  from  these  fevers  in  10,000.  If  one 
lives  in  Oonnecticut  or  western  Massa- 
chusetts, he  had  better  move  into  eastern 
Massachusetts.  The  deaths  in  Oonnec- 
ticut, except  a  lighter  strip  toward  New 
York  city,  are  660  to  900  in  10,000. 
Let  him  beware  of  a  big  spot  in  Minne- 
sota, and  of  a  large  slice  of  (Georgia, 
from  the  coast  westward,  for  there  the 
deaths  are  over  2,000  in  10,000.  And 
in  portions  of  Maine  and  New  Hamp- 
shire the  deaths  are  from  these  fe- 
vers from  900  to  1,400  in  10,000.  Oa- 
Ufornia  is  freer  from  them  than  it  was 
from  the  yellow  malaria,  but  it  is  slight- 
ly stained  with  these  pink  fevers. 

But  there  is  one  resource  left,  and  that 
is  intestinal  diseases.  And  here  the  hope 
is  slight ;  the  map  is  very  green  with 
them.  There  are  two  white  strips,  one 
in  west  North  Carolina  and  one  in  Ten- 
nessee, running  up  into  Kentucky,  and 
two  in  Texas,  but  otherwise  the  map  is 
shaded.  Here,  however,  the  most  of 
Florida  and  portions  of  the  South  are 
better  off  than  the  North,  but  there  are 


many  blotches  in  most  of  the  States. 
Portions  of  northern  Florida  are  like 
most  of  Oonnecticut  and  Massachusetts, 
900  to  1,400  deaths  in  lO/KX).  Upper 
OaUfomiais  little  better.  Western  Io- 
wa is  bad.  A  good  deal  of  Mississippi 
is  light— 100  to  260  in  10,000— but  there 
is  a  long,  deep-green  p%toh  in  it,  where 
over  1,400  people  die  of  intestinal  dis- 
eases in  10,000  ;  and  this  isn't  the  bow- 
ie-knife region  along  the  Mississippi  Bi- 
ver  either. 

They  are  melancholy  maps,  take  them 
as  a  set,  and  the  persons  studying  them 
long  will  want  to  emigrate  to  Santo  Do- 
mingo, or  some  other  place  where  there 
are  no  diseases,  or  where  there  is  no  go- 
vernment to  report  them . — Hartford  Cour 
rant 


A  IX)NDON  BABBI9TEB. 

London  barristers  oftentimes  find  it 
up-hill  work  to  earn  aliving.  Latest  ad- 
vices, by  mail,  report  a  particularly  sad 
case,  that  of  a  barrister  named  Hugh 
Weightman— a  person  of  learning  and 
ability — who^  to  save  himself  from  starv- 
ing, in  March  last  stole  a  book  from  a 
public  library  and  sold  it  for  ten  shil- 
lings. He  was  anaigned  and  found 
guilty,  with  areooomiendation  to  mercy. 
On  being  called  up  for  sentence,  he 
asked  that  the  court  disregard  the  rec- 
ommendation and  give  him  the  fuU  term, 
continuing : 

« I  know  my  doom  is  fixed.  I  have 
no  wish  to  go  again  into  the  world.  I 
believe  your  lordship  has  power  to  sen- 
tence me  to  five  years'  penal  servitude. 
I  court  that  sentence.  I  cannot  suffer 
more  than  I  have  suffered.  I  have 
gone  for  weeks  and  months  'without  a 
dinner— living  upon  such  nutriment  as 
bread  and  tea.  I  have  sold  the  coat  from 
my  back,  the  shirt  i^mmy  body,  to  eop- 
ply  daQy  wants.  I  have  worked  hard 
upon  the  shelves  of  the  Inner  Temple 
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jLdbiaiy.  There  are  books  there  of  which 
I  am  the  author,  which  I  have  present- 
ed to  the  library,  of  much  more  value 
than  the  odd  yolome  which  has  formed 
the  subject  of  this  charge  against  ma  I 
have  done  all  that  mortal  man  could  do 
to  obtain  an  honest  and  honorable  live- 
lihood. The  character  I  have  main- 
tained as  a  man  of  honor  being  now  cut 
from  under  me,  I  can  never  again  asso- 
ciate with  gentlemen,  and  I  shall  be 
only  too  glad  if  your  lordship  wiU  in- 
flict upon  me  the  fidl  meed  of  punish- 
ment within  your  power,  in  the  hope 
that  before  the  extent  of  it  has  elapsed 
I  may  find  in  a  felon's  grave  that  re- 
pose which  I  have  vainly  sought  in  the 
pursuits  of  life  J' 

He  was  sentenced  for  six  months. — X«- 
gal  Opinion 

HOBAL  iTAy.ARn  in  FIBE  BISKS. 

As  one  means  of  removing  the  diffi- 
oolties  in  the  way  of  determining  the 
**  moral  hazard  on  fire  risks,"  it  is  pro- 
posed by  some  able  writer,  interested  in 
the  well-being  of  our  iosuranoe  inter- 
ests, that  losses  occurring  from  fires  ori- 
ginating upon  the  premises  should  not 
be  paid  in  full,  and  that  a  clause  to  that 
effect  be  inserted  in  aU  fire  policies.  In 
Paris  a  fire  insurance  policy  never  cov- 
ers the  loss  of  any  property  when  the 
fire  originates  on  the  premises,  and 
losses  are  never  paid  xmless  the  proper- 
ty is  destroyed  by  reason  of  the  fire 
communicating  from  an  adjoining  build- 
ing. It  is  said  that  this  system  of  fire 
underwriting  eliminates  entirely  the 
vexed  and  vexing  questions  of  moral  ha- 
zard, carelessness,  and  negligence.  It 
offers  a  premium  for  care,  scrupulous 
attention,  economy,  and  honesty,  and 
were  all  policies  hereafter  to  be  written 
in  this  way, there  would  be  a  beautifully 
less  number  of  accidental  fires,  especial- 
ly of  such  temporary  business  houses. — 
ir.  JT.  Mercantile  JowmaL 


THE  POSTAL  OABDS — k  NEW   QUESTION. 

The  cheapness  of  the  new  postal  cards, 
which  have  been  recently  inaugurated, 
has  already  resulted  in  gaining  for  them 
an  immense  sale.  The  fact  that  the  6k>- 
vemment  will  fhmish  the  stationery  for 
correspondenoe,  and  carry  the  letter  a 
thousand  miles  ^f or  a  single  cent,  is  both 
novel  and  astonishing ;  but  the  opera- 
tion of  the  new  arrangement. presents  a 
complete  illustration  of  the  principle 
involved  in  '*  the  nimble  sixpence."  But 
the  issue  and  use  of  the  new  cards  have 
already  given  rise  to  a  new  question, 
and  that  is,  as  to  what  kind  of  matter 
may  be  transmitted  on  these  cards,  and 
whether  they  are  not  likely  to  result  in  * 
many  lawsuits  growing  out  of  the  expo- 
sition of  private  afliEdrs  which  may  not 
be  legally  or  legitimately  published  to 
the  world.  For  example  :  Beoently,  a 
respectable  daim  agent  in  Philadelphia, 
with  an  eye  to  economy,  procured  a 
number  of  cards  tram  the  post-offloe, 
and  had  them  printed  as  a  circular  letter 
or  note.  The  phraseology  used  was 
somewhat  as  follows : 
"Sir: 


A  daim  against  you  for  $ 
has  been  placed  in  our  hands  for  collec- 
tion, by  ^Messrs.  b    Please  call 

and  see  us  on  the  subject" 

The  exposition  of  the  &ot  stated  in 
this  note  was  deemed  by  a  party  injuri- 
ous to  his  credit,  and,  consulting  his 
counsel  on  the  subject,  the  usual  legal 
missive  was  addressed  to  the  collecting 
agent,  who,  on  reflection,  conduded 
that  it  was  prudent  to  discontinue  the 
sending  of  such  open  **  duns." 

The  laws  of  all  the  States  declare  that 
the  publication,  in  any  way,  of  any 
matter  that  is  either  designed  or  calcu- 
lated to  injure  a  person,  is  a  libel,  and 
may  be  punished  by  the  infliction  of 
fines  and  imprisonment,  or  an  assess- 
ment of  damages ;  and  it  is  claimed, 
not  without  reason,  that  the  sending  of 
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any  such  matter  through  the  mail,  in  a 
manner  which  ezpoees  the  writing  to  a 
number  of  persons,  renders  the  sender 
of  it  liable  to  a  prosecution  for  damages. 
We  do  not  propose  to  argue  or  decide 
this  question,  but  it  is  certainly  worthy 
of  consideration,  and  will  claim  the  at- 
tention of  many  legal  minds.— PAiL  Un- 
derwrUer, 


SIR  SAMUEL  BOMILLT. 

Sir  Samuel  BomiUy,  the  son  of  a  jew- 
eler, came  to  the  bar,  as  lie  himself  af- 
terward said,  that  he  might  leave  his 
small  fortune  to  his  father,  instead  of 
buying  a  sworn  clerk's  seat  with  it  *'  At 
a  later  period  of  my  life,"  said  he,  **  af- 
ter I  was  gaining  an  income  of  £8,000 
or  £9,000  a  year,  I  often  reflected  how 
all  that  prosperity  had  arisen  out  of  the 
pecuniary  difficulties  and  combined  cir- 
cumstances of  my  fiather." 


THE  BEPUBUO   INSURANCE  COMPANY. 

Something  oyer  one  hundred  suits 
were  brought  in  the  U.  S.  Circuit  Court 
for  Iowa  by  the  assignee  of  the  Bepnb- 
lic  Insurance  Company  against  stock- 
holders of  that  company.  Ou  the  19th 
of  last  month  a  motion  was  made  and 
argued  in  one  of  the  oases,  taken  as  a 
test  of  all,  for  its  dismissal  for  want  of 
jurisdiction.  The  claim  made  by  the 
stockholders'  counsel  was  that  the  bank- 
rupt act  conferred  ezdusiYe  jurisdiction 
in  aU  bankrupt  proceedings  upon  the 
District  Courts,  except  in  the  special 
cases  where  by  the  law  certain  powers 
in  that  connection  were  conferred  upon 
the  Circuit  Courts  ;  that  this  case  did 
not  come  within  any  of  the  exceptions  ; 
and  that  neither  in  the  U.  S.  Circuit 
Court  nor  in  any  of  the  State  Courts 
oould  the  assignee  of  a  bankrupt  sue  for 
a  debt  due  the  estate,  but  oould  resort 
only  to  the  process  of  the  bankrupt 


court  On  the  25th  Judge  Dillon  ren- 
dered an  elaborate  decision,  holding 
that  the  jurisdiction  of  the  court  was 
plain,  and  therefore  denying  the  motion. 
The  stockholders  must  now  either  ap- 
peal to  the  Supreme  Court,  find  some 
other  technicality  upon  which  to  hang 
their  hope  of  escape,  or  defend  upon 
the  merits.  As  their  case  has  no  *^  mer- 
its "  and  is  equally  destitute  of  **  grace," 
it  is  not  difficult  to  see  where  they  will 
fetch  up. — Herald. 


ITEMS. 


Prof.  H.  A.  Newton,  in  the  Keio  Eng- 
lander  for  April,  has  written  upon  the 
law  of  mortality  prevailing  among  the 
former  members  of  the  Yale  Divinity 
School.  He  concludes  as  follows  :  '  *  Up 
to  an  age  between  40  and  45  the  total 
expected  (according  to  the  usual  experi- 
ence tables)  and  actual  (of  the  members) 
mortality  are  equal.  About  that  age  the 
actual  mortality  is  above  three  fifths  of 
the  expected." 

"Manners,"  said  the  eloquent  Ed- 
mund Burke,  **  are  of  more  importance 
than  laws.  Upon  them,  in  a  great  mea- 
sure, the  laws  depend.  The  law  can 
touch  us  here  and  there,  now  and  then. 
Manners  are  what  vex  or  soothe,  corrupt 
or  purify,  exalt  or  debase,  barbarize  or 
refine,  by  a  constant,  steady,  uniform, 
insensible  operation,  like  that  of  the  air 
we  breathe  in." 


When  any  skeptic  or  bigot  claims  to 
be  heard  on  the  questions  of  intellect 
and  morals,  we  ask  if  he  is  familiar  ^ith 
the  books  of  Plato,  where  his  pert  ob- 
jections have  once  for  all  been  disposed 
of,  If  not  1^6  luks  no  right  to  our  time. 
Let  him  go  and  find  himself  answered 
there.  — Emerson. 
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— ^We  have  received  transcripts  of  de- 
cisions in  the  following  oases  : 

St,  Louis  Tow  Company  va,  Orphans> 
Ben^  Ins,  Co,,  of  8L  Louis, — Supreme 
Coart,  Mo. 

Riplej/f  et  alt  va.  The  Bculvoay  Pas- 
sengers* Assurance  Cb, — ^U.  S.  Supreme 
Court 

Merchants*  MuL  Ins,  Go,,  cf  New  Or- 
leans vs.  Lyman  el  al. — U.  S.  Supreme 
Court 

The  MuL  Life  Ins,  Co,,  of  New  York, 
vs,  Terry. — U.  S.  Supreme  Court 

Ferrier  vs.  Home  Mui,  Ins.  Co. — Su- 
preme Court,  Cal. 

Ddmas  vs.  The  Merchants'  Mut  Ins, 
Cb..  ei  aL — Supreme  Court,  La. 

Arkansas  Marine,  Mre,  etc.  Ins.  Co. 
vs,  Bostwick,  et  al — Supreme  Court,  Ark. 

Benneson,  Rec*r  of  The  Farmers*  and 
Merchants*  Ins,  Co,,  vs.  iS^i(A.— Supreme 
Court,  III 

The  Knickerbocker  Ins,  Co.,  cf  Chi- 
cago, vs,  ComsUxsk,  d  oL^U.  8.  Supreme 
Court 

— ^The  St  Louis  Mutual  Life  is  in 
trouble.  To  go  no  further  back  than  the 
present  year,  the  officers  of  that  compa- 
ny neglected  and  refused  to  file  their  an- 
nual statement  for  1872,  until  the  Super- 
intendent of  the  Insurance  Department 
instituted  legal  proceedings  against 
them.  This  naturally  attracted  public 
attention  and  created  a  feeling  of  dis- 
trust and  alarm  among  the  policy-hold- 
ers of  the  company,  which  the  statement 
itself,  when  at  last  it  appeared,  was  not 
calculated  to  allay.  The  unwise  course 
since  pursued  by  the  managers  of  the 
company  unfortuioately  tended  only  to 
increase  the  suspicion,  for  instead  of  op- 
enly and  candidly  showing  the  real  state 
of  affiiirs,  they  attempted  to  follow  the 
stupid  and  foolish  example  of  another 
company,  whose  past  course  should  have 
served  as  a  warning,  and  expected  to  sa- 


tisfy the  community  by  advertising  the 
result  of  extemporaneous  investigations 
made  by  committees  of  respectable  di- 
rectors and  policy-holders. 

Attendant  upon  this  state  of  affiedrs,  or 
rather  resulting  from  it,  is  a  suit  against 
the  directors  of  the  company  in  the 
St  Louis  Circuit  Court,  brought  by  one 
of  its  policy-holders.  The  complaint 
charges  that  the  directors  have  been 
guilty  of  mismanagement  and  misappro- 
priation of  funds  belonging  to  the  poli- 
cy-holders ;  that  they  have  squandered 
nearly  one  million  dollars  in  erecting  an 
extravagant  building,  and  have  fraudu- 
lently used  large  amounts  in  reinsuring 
the  Atlas  Life  and  assuming  its  liabih- 
ties  ;  that  there  have  been  no  dividends 
declared  for  two  years,  and  that  they 
have  kept  secret  the  affairs  of  the  com- 
pany, etc.,  and  in  conclusion  asks  that 
the*directors  be  enjoined  fh>m  managing 
or  using  the  funds,  and  that  an  investi- 
gation be  made  of*the  affairs  of  the  com- 
pany, and  a  receiver  appointed.  The 
plalntifTs  attorney's  have  been  engaged 
in  examining  and  taking  the  depositions 
of  persons  cozmected  with  the  office,  and 
though  they  have  not  yet  concluded 
their  labors,  enough  has  already  been  de- 
veloped to  put  the  managers  seriously 
upon  the  defensive.  The  officers  and 
directors,  if  they  are  wise,  will  not  rely, 
for  vindication,  upon  the  cry  of  black- 
mailing and  maUcious  prosecution.  The 
public  will  look  at  the  facts  brought  to 
light  by  a  legal  investigation,  and  their 
bearing  upon  the  condition  of  the  com- 
pany, and  will  care  little  by  whom  or  for 
what  purpose  it  was  instituted.  There 
are  companies  in  the  country  and  in  St 
Louis  that  are  beyond  the  reach  of  harm 
from  any  such  quarter. 

— A  Federal  Bureau  of  Insurance  i9 
advocated  by  the  Baltimore  Underwriiter. 

— ^A  hatter  advertises  that  **  Watt's  on 
the  mind  is  of  great  importance,  but 
what's  on  the  head  is  of  greater<^  r 
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ments  in  the  declaration  that  the  plaintiff  was  the  wife  of  the  de- 
ceased, and  in  regard  to  his  health  and  freedom  from  certain  spe- 
cified diseases,  were  false.  Hdd,  that  "  it  is  immaterial  wheth- 
er, if  nntrue,  those  declarations  were  not  intentionally  untrue,  or 
whether  the  matter  inquired  into,  had  it  been  otherwise  answered, 
would  have  caused  the  risk  to  be  considered  more  hazardous,  or 
whether  the  disease  denied  contributed  to  the  death.  Contracts 
like  that  sued  on  are  based  for  their  validity  upon  the  truthful- 
ness of  the  declarations  made  by  the  applicant  in  the  written  ap- 
pUcation  to  the  company.  As  the  declarations  are  presumed  to 
be  true,  the  burden  of  proving  them  untrue  is  upon  the  defend- 
ant, who  controverts  them.  Whether  the  representations  were 
material  to  the  risk  or  not,  is  not  open  to  inquiry  in  this  case.'' 

Holahirdvs.  The  Atlantic  Mvi,  Life  Ins.  Co.* 
BepHl  Joorl  p.  088.  U.  &  0. 0.  S.  Dm.  Xa 

ASSESSMENT. 

§  120.  Fire. — Penalty  against  Directors — Statute. — The  com- 
pany, of  which  the  appellees  were  directors,  insured  the  appel- 
lant's bam,  which  was  afterward  destroyed  by  fire.  After  the 
loss  the  company  gave  the  plaintiff  a  note  for  the  amount  of  the 
loss,  and  received  from  him  a  receipt  in  writing  discharging  the 
company  from  all  further  claim  on  account  of  the  loss.  This 
note  the  company  afterward  took  up,  paying  part  pf  the  amount 
in  cash  and  giving  a  new  note  for  the  remainder,  upon  which  the 
plaintiff  afterward  brought  suit  and  recovered  a  judgment.  The 
directors  failed  to  satisfy  the  execution  issued  upon  the  judg- 
ment, or  to  make  an  assessment  upon  the  policy-holders.  The 
statute  relating  to  insurance  companies  provided  that "  when- 
ever sufficient  goods  or  estate  of  any  such  corporation  cannot 
be  found  to  satisfy  an  execution  issued  against  them  upon  a 
jruigment  recovered  on  a  policy  by  them  made,  and  the  said  cor- 
poration have  goods  or  estate  to  satisfy  such  execution,  and  the 
directors  shall  neglect  or  refuse  to  pay  the  same,  or  if  the  direc- 
tors shall  for  thirty  days  after  the  rendition  of  such  judgment  re- 
fuse or  neglect  to  make  such  an  assessment  as  they  may  be  au- 
thorized to  make  therefor,  and  to  deliver  the  same  to  the  treasur- 

*  DedMon  rendered  April  2nd*  1878. 
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er  for  collection,  or  fail  to  apply  such  assessment,  when  collected, 
toward  satisfying  such  execution,  then,  in  either  of  the  cases 
aforesaid,  the  directors  shall  be  personally,  hable  for  the  whole 
amount  of  said  execution."  Hdd^  that  "  this  is  in  the  nature  of 
a  penal  statute,  inflicting  upon  the  directors  the  penalty  of  per- 
sonal liability  for  a  failure  to  pay  the  execution  in  the  case  pro- 
vided for,  or  to  make  and  properly  apply  an  assessment,  as  pro- 
vided for.  It  must  therefore  be  construed  with  some  degree  of 
strictness,  and  caniiot  be  extended  beyond  the  cases  fairly  within 
its  terms  in  order  to  meet  those  that  might  be  conceived  to  be 
within  the  spirit  and  object  of  the  law.  The  legislature  has  pro- 
vided the  penal  remedy  against  the  directors  only  in  cases  where 
there  has  been  a  judgment  against  the  corporation  on  a  pohcy, 
and  the  courts  cannot  extend  the  remedy  to  cases  where  a  judg- 
ment has  been  recovered  on  something  else  than  a  policy." 

Raber  vs.  Jovies  etaL* 
B^'d  Joorl  p.ftl».  '     Ud.  &  a 

BANKBUPTOY. 

§  121.  Life. — Bights  cf  Assignee — Husband  and  Wife. — ^The 
wife  of  the  petitioner  in  the  year  1869  took  out  two  policies  upon 
her  life,  payable  at  her  death  to  her  husband.  She  paid  three 
annual  premiums  out  of  her  own  separate  estate,  secured  to  her 
by  an  ante-nuptial  marriage  settlement,  and  died  in  1872,  before 
the  premium  for  that  year  became  due.  In  1869,  after  the  in- 
surance was  effected,  the  petitioner  was  adjudged  a  bankrupt. 
After  the  death  of  the  wife  the  proceeds  of  the  policies  were  paid 
to  the  assignee  in  bankruptcy.  The  petitioner  asked  that  the 
amount  of  the  insurance  might  be  paid  over  by  the  assignee  to 
him.  Hdd,  that  *^  the  husband  at  the  time  of  his  bankruptcy  had 
no  such  interest  in  these  policies  as  to  give  the  assignee  the 
right  to  retain  their  proceeds,  as  against  the  manifest  intention 
and  purpose  of  the  wife."  JSeZd,  also,  that  "  the  policy  was  for 
tne  benefit  of  the  husband,  and  was  kept  aUve  by  the  wife  after 
the  bankruptcy,  and  it  would  be  inequitable  that  a  sum  becoming 
payable  after  the  bankruptcy,  under  such  a  contract,  should  by 
relation  back  to  the  time  of  commencement  of  proceedings  in 

•  Dedilon  xeodered  Ftobmary  7th,  1878. 
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bankruptcy  be  held  to  belong  to  the  assignee.  The  design  of 
such  charitable  acts  for  the  benefit  of  a  third  person  was  not  in- 
tended to  be  defeated  by  the  bankrupt  law,  in  a  case  like  the  pre- 
sent, when  such  a  result  would  be  against  all  equity." 

Murrin  in  the  matter  of  Owen  etaL* 

Bep'd  Jo!ir%  p.  624.  U.  8. 0.  C  E.  Dux.  Mo. 

CONSTRUCTION. 

§  122.  Marine. — Lost  or  not  Lost — Authority  of  Agent — De- 
viation—  Waiver. — ^The  company  issued,  May  1st,  1868,  to  the 
plaintiffs,  residing  at  Port  Smith,  an  open  policy  for  one  year, 
which  stipulated  that  the  company  thereby  caused  the  plaintiffs 
to  be  insured,  lost  or  not  lost.  About  the  1st  of  April,  1869, 
the  plaintiffs  ordered  a  lot  of  tobacco  from  Louisville,  which 
was  shipped  to  them  at  Fort  Smith  by  steamboat  They  re- 
ceived the  invoice  on  Sunday,  April  11th,  and  early  the  next 
morning  reported  the  shipment  to  the  agent  of  the  company  at 
Fort  Smith,  for  the  purpose  of  having  the  goods  indorsed  as  in- 
sured under  the  policy  from  Memphis  to  Fort  Smith.  The 
agent  indorsed  the  goods  as  so  insured,  charged  the  amount  of 
the  premiums  to  the  plaintiffs,  according  to  custom,  and  forward- 
ed the  report  of  the  same  to  the  secretary  of  the  company  at 
Little  Bock,  by  whom  it  was  received  April  14th.-  The  boat  on 
the  night  of  April  9th  struck  a  snag,  took  fire,  and  burned,  and 
the  goods  were  totally  destroyed.  The  loss  was  known  to  the 
company  when  the  agent's  report  was  received,  but  was  not 
known  to  the  agent  or  to  the  plaintiffs  at  the  time  the  goods 
were  indorsed  as  insured.  The  company  afterward  rejected  the 
agent's  report  and  cancelled  the  policy.  Held,  that  ''  the  insur- 
ers can,  if  such  be  the  intention  and  agreement,  make  themselves 
responsible  for  a  loss  which  has  already  happened  when  the  po- 
licy is  made,  even  if  that  loss  be  total,  so  that  the  subject  mat- 
ter of  the  insurance  is  then  non-existent,  and  this  intention  is 
expressly  evidenced  by  the  clause  '  lost  or  not  lost '  in  the  poli- 
cy," and  that  the  company  are  liable  under  the  policy. 


*  Decision  rendered  April  2nd,  1878. 
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1  Amould  on  Ins.  p.  26  ;  Marshall  on  Ins.,  338-340  ;  1  Phillips  on  Ins., 
72,  438 ;  3  Kent,  (6th  'ed.,)  258,  note  C;  1  PhiUips  on  Ins.,  925  ;  The  Ci- 
ty of  Davenport  vs.  Peoria  M.  and  F.  Ins.  Co.,  17  Iowa,  276  ;  Kelly  vs. 
Commonwealth  Ins.  Co.,  10  Bos.,  (N.  T.,)  82 ;  Paddock  vs.  Franklin  Ins. 
Co.,  11  Pick.,  227 ;  Orient  Mat.  Ins.  Co.  vs.  Wright,  23  How.,  (U.  S.,) 
401 ;  Mark  vs.  iEtna  Ins.  Co.,  29  Ind.,  390  ;  E.  Carver  Company  vs.  Man- 
ufacturer's Ins.  Co.,  6  Gray,  215. 

Hdd,  also,  that  the  defendant  is  estopped,  by  the  act  of  its  agent, 
from  any  defense  on  the  ground  of  deviation.  The  plaintiffs  act- 
ed on  the  belief  that  the  acts  of  the  agent,  who,  knowing  all  the 
circumstances,  indorsed  the  goods  from  Memphis  instead  of  from 
Louisville^  were  the  acts  of  the  company,  and  they  had  a  right 
to  regard  any  objections  on  this  ground  as  waived. 
Arkansas  M.  F.  etc  Ins.  Co,  vs,  Bostiok  et  al,* 

TLBp'd  Jotar'l  p.  692.  Abk.  S.  a 

§  123.  Fire. — Premium  Note — Pard  Etndenoe  and  Written 
Contract, — The  plaintiff  issued  a  policy  upon  the  property  of  the 
defendant,  and  received  from  Burke,  who  transacted  the  busi- 
ness, a  premium  note  signed  "Daniel  McCarthy,  Pres't,  per 
Thos.  Burke."  The  application  was  designated  in  itself,  "  Appli- 
cation of  Daniel  McCarthy,  president  of  St.  Mary's  Seminary." 
The  number  and  date  of  the  application,  premium  note  and  pol- 
icy, were  the  same.  The  note  referred  to  value  received  in  the 
policy,  and  the  policy  referred  to  the  execution  of  the  note.  The 
seminary,  by  its  charter,  was  placed  in  charge  of  three  officers, 
"  Superior,"  "  Assistant  Superior,"  and  "  Procurator."  At  the 
time  the  insurance  was  obtained  McCarthy  was  the  procurator 
and  acting  superior,  and  the  evidence  tended  to  show  that  he  had 
authorized  Burke  to  apply  for  the  insurance,  sign  the  note,  trans- 
mit the  policy  and  pay  assessments.  Hdd^  that "  if  there  was 
any  ambiguity  in  either  the  note  or  the  policy  of  insurance,  pa- 
rol evidence  was  perfectly  admissible  for  the  purpose  of  affording 
an  explanation  thereof  and  of  showing  upon  whom  the  liability 
arising  from  the  execution  of  the  note  should  rest,  and  for  whose 
benefit  the  policy  was  designed  to  inure." 

Bank  of  Alexandria  vs.  Bank  of  Columbia,  5  Wheat.,  327 ;  Commercial 


*  Deciflion  rendered  December  Term,  1872. 
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Bank  vs.  French,  21  Pick,  486 ;  Smith  vs.  Alexander,  31  Mo.,  193  ; 
Schnetze  vs.  Bailey,  40  Mo.,  69  ;  Mosser  vs.  Johnson,.  42  Mo.,  74  ;  McGld- 
lan  vs.  Reynolds,  49  Mo.,  312. 

Held,  also,  that  to  all  intents  and  purposes  the  result  is  precisely 
the  same  as  if  the  note,  policy  and  application  had  all  been  writ- 
ten upon  one  and  the  same  sheet  of  paper. 

The  Washington  Mut.  Fire  Ins.  Co.  vs.  St.  Moanfs  Seminary.* 
Bep'd  Joorl  p.  680.  Mo.  8.  a 

§124.  Fire. — ''President'' — Carp&ratton  and  Agent. — The 
plaintiff  issued  a  poUcj  upon  the  property  of  the  defendant,  and 
received  from  Burke,  who  transacted  the  business,  a  premium 
note  signed  "  Daniel  McCarthy,  Pres't,  per  Thos.  Burke."  The 
application  was  designated  in  itself  as ''  Application  of  Daniel 
McCarthy,  president  of  St.  Mary's  Seminary."  The  seminary, 
by  the  terms  of  its  charter,  was  placed  in  charge  of  three  offi- 
cers, "  Superior,"  "  Assistant  Superior,"  and  "  Procurator."  At 
the  time  of  making  the  application  and  note  McCarthy  was  the 
procurator  and  acting  superior,  and  the  evidence  tended  to  show 
that  he  had  authorized  Burke  to  apply  for  the  insurance,  sign 
.  the  note,  transmit  the  policy  and  pay  assessments.  Held,  that 
Burke  was  fully  empowered  to  give  the  note  and  effect  the  insur- 
ance for  the  defendant,  and  that  McCarthy  had  full  power  to  au- 
thorize him  to  act  as  he  did.  "  No  proof  of  any  special  authori- 
ty was  required.  The  doctrine  has  long  since  been  justly  explod- 
ed that  every  act  to  be  performed  by  the  agent  of  a  corporation 
had  to  be  authenticated  by  its.  corporate  seal." 

Union  M'f'g  Co.  vs.  Pitkin,  14  Conn.,  174 ;  Western  Bank  of  Missouri 
vs.  Gilstrap,  45  Mo.,  419. 

Hdd,  also,  that  the  term  Superior  was  tantamount  to  that  of  Pre- 
sident, and  meant  the  same  thing.  "  Once  establish  the  fact,  as 
the  evidence  amply  does  in  this  case,  that  a  giv^n  person  holds 
certain  official  relations  toward  a  corporation,  and  is  in  the  active 
exercise,  for  a  series  of  years,  of  powers,  and  engaged  in  the  per- 
formance of  duties  usually  incident  to  such  official  position,  and 
it  matters  little  whether  he  is  called  superior  or  president^" 
The  Washington  Mut.  Fire  Ins.  Co.  vs.  St.  Mary's  Seminary. 


•  Deddon  rendarod  May  7th,  1878. 
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§  125.  AooiDENT. — ^*  TraA)ding  by  PvUic  or  Priva^  Gonvey- 
ance.'' — The  company  agreed  to  pay  the  legal  representatives  of 
the  assured  the  sum  of  $5,000.00  in  event  of  his  death  from  in- 
juries effected  through  violent  and  accidental  means,  provided  the 
death  was  caused  by  an  accident  while  he  was  "  traveling  by  pub- 
Uc  or  private  conveyance."  The  assured,  in  returning  from 
abroad,  proceeded  by  steamboat  to  a  Tillage  about  eiglit  miles 
from  his  residence,  from  which  place  he  started  to  walk  home, 
and  on  the  way  received  injuries  by  viorence,  from  the  effects  of 
which  he  died  soon  afterward.  Seld,  that  "  the  contract  must 
receive  the  construction  which  the  language  used  fairly  warrants. 
What  was  the  understanding  of  the  parties,  or  rather  what  un- 
derstanding must  naturally  have  been  derived  from  the  language 
used  ?  It  seems- to  us  that  walking  would  not  naturally  be  pre- 
sented to  the  mind  as  a  means  of  public  or  private  conveyance. 
PubUc  conveyance  naturally  suggests  a  vessel  or  vehicle  em- 
ployed in  the  general  conveyance  of  passengers.  Private  con- 
veyance suggests  a  vehicle  belonging  to  a  private  Individual.  If 
this  was  the  sense  in  which  the  language  was  understood  by  the 
parties,  the  deceased  was  not,  when  injured,  traveling  within  the 
terms  of  the  policy.    There  is  nothing  to  show  that  it  was  not." 

Ripley  et  al.  vs.  The  Railway  Pass*  Assur.  Co.* 

Bep'd  Jonrl  p.  638.  '  U.  &  &  G. 

MABBXAGE. 

§  126.  LrPB. — Evidence  of—Insurahle  Irdereat. — The  company 
issued  a  policy  to  the  plaintiff  upon  the  life  of  her  husband.  The 
policy  stated  that  it  was  made  in  consideration  of  the  represen- 
tations in  the  application  and  of  the  premiums  paid  by  the  plain- 
tiff, the  assured  under  the  policy,  and  provided  that  if  within 
seven  years  of  the  issue  thereof  the  declarations  made  by  her, 
and  upon  the  faith  of  which  the  policy  was  issued,  should  be 
found  in  any  respect  untrue,  the  policy  should  be  null  and  void. 
Before  the  death  of  the  husband  the  company  notified  him  and 
the  plaintiff  that  the  statements  in  the  declaration  were  untrue, 
and  that  the  policy  had  for  that  reason  been  cancelled.     The 

•  Decision  rendered  April  28th,  1878. 
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company  claimed  on  trial  that  the  policy  was  procured  by  fraud, 
and,  among  other  things,  that  the  plaintiff  was  not  the  wife  of 
the  deceased,  as  stated  in  the  declaration,  and  therefore  had  no 
insurable  interest  in  his  life.  Hddy  that  ^'  under  the  issues  in  this 
case  the  plaintiff  must  prove  that  at  the  date  of  the  policy  sued 
on  she  was  the  lawful  wife  of  O.  F.  Holabird,  the  person  on 
whose  life  the  risk  was  taken."  Hdd^  also,  that  "  it  is  not  ne- 
cessary to  the  validity  of  a  marriage  in  Missouri  that  any  spe- 
cial ceremony,  reUgious  or  otherwise,  should  be  performed,  nor 
that  the  marriage  should  be  solemnized  before  any  person  be- 
longing to  any  one  of  the  classes  named  in  the  Missouri  statute 
as  authorized  to  perform  the  ceremony.  Marriage  in  Missouri 
may  be  had  by  the  mutual  present  consent  of  two  competent 
persons  made  in  good  faith  and  followed  by  co-habitation,  with- 
out the  addition  of  any  prescribed  formalities,  and  may  be  shown 
by  such  evidence  as  proves  that  such  a  marriage  actually  exists.'* 

Holabird  vs.  The  AUantic  MuL  Life  Ins.  Co. 

— f  119. 

POLICY. 

§  127.  Mamne. — Wnttenand  Verbal  Contract — Fravdvlerd  Con," 
cealment. — ^The  defendant  issued  a  policy  on  the  15th  of  Jan- 
uary, insuring  the  plaintiffs'  brig  for  two  months  from  the  1st 
of  January,  the  date  of  the  expiration  of  a  former  poUcy.  The 
plaintiffs,  at  the  time  they  applied  for  the  policy,  knew  of  the 
loss  of  the  vessel,  which  had  happened  after  the  expiration  of 
the  former  policy,  but  did  not  inform  the  company  of  the  fact 
The  plaintiffs  claimed  that  they  made  a  verbal  contract  with  the 
company  on  the  31st  of  December  to  renew  the  insurance. 
Heldy  that  the  company,  when  it  came  to  make  the  policy,  was 
entitled  to  the  information  the  plaintiffs  had  of  the  loss  of  the 
vessel,  and  that  ^'no  action  could  be  sustained  on  the  policy, 
and  that  in  point  of  fact  the  taking  of  such  a  policy  and  causing 
the  defendant  to  sign  it,  under  such  circumstances,  was  a  fraud." 
Hddy  also,  that  "  the  terms  of  the  contract  having  been  reduced 
to  writing — signed  by  one  party  and  accepted  by  the  other  at 
the  time  the  premium  of  insurance  was  paid — ^neither  party  can 
abandon  that  instrument  as  of  no  value  in  ascertaining  what  the 
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contract  was,  and  resort  to  the  verbal  negotiations  which  were 
preliminary  to  its  execution,  for  that  purpose.  The  doctrine  is 
too  well  settled  that  all  previous  negotiations  and  verbal  state- 
ments are  merged  and  excluded  when  the  parties  assent  to  a 
written  ^instrument  as  expressing  the  agreement.  And  it  is  hard- 
ly necessary  to  say  that  the  party  who  has  destroyed  the  vahdity 
of  that  contract  by  his  own  fraud,  cannot  for  thai  reason  treat  it 
as  if  it  had  never  been  made  and  recover  on  the  verbal  state- 
ments made  before  its  execution." 

The  Merchants*  Muiital  Ins.  Co.  vs.  Lyman.* 

Bep'd  Jourl  p.  616.  U.  S.  S.  a 

§  128.  Marine. — Avoidance  (^ — ^*  Proledion  Purposes" — Wai- 
ver by  Agent. — ^The  defendant  issued  to  the  plaintL&s  an  open 
poKcy  for  one  year  upon  goods  lost  or  not  lost.  The  policy 
provided  that  the  agent  should  report  applications  to  the  home 
office  "  for  entry  on  the  office  records  and  for  protection  pur- 
poses." After  the  loss  of  the  goods,  which  was  not  known 
to  the  plaintifis  or  the  agent,  the  agent  indorsed  the  goods 
upon  the  policy  and  sent  the  report  or  appUcation  to  the 
home  office.  The  loss  was  known  to  the  company  when  the 
agent's  report  was  received.  The  company  rejected  the  report 
and  cancelled  the  poUcy.  The  company  also  claimed  that  the 
poUcy  was  rendered  void  by  the  act  of  the  plaintifEs  in  not  re- 
porting for  insurance  all  goods  consigned  to  them.  Held,  that 
the  words  "  protection  purposes  "  cannot  be  construed  to  mean 
that  the  company  might  receive  or  refuse  the  appHcation  upon . 
its  arrival.  Ifeldy  also,  that  even  if  it  was  the  duty  of  the  plain- 
tiff under  the  poUcy  to  report  for  insurance  all  goods  shipped  to 
them,  their  failure  to  do  so  would  not  work  a  forfeiture  of  the 
poUcy  unless  such  were  the  express  terms  of  that  instrument, 
and  that  the  act  of  the  company's  agent  in  insuring  this  ship- 
ment must  be  considered  a  waiver  of  any  derehction  so  far  as 
the  insurance  of  these  goods  is  concerned. 

Arkansas  M.  F.  etc  Ins.  Co.  vs.  Bostick  et  oL 

•  Decision  rendered  April  asth,  1878. 
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PLEADma. 

§  129.  Fire. — Dedaring  upon  Statute — Arrest  of  Judgment. — 
The  action  was  brought  against  the  directors  of  an  insurance 
company  on  an  execution  upon  a  note.  The  statute  under  which 
the  action  was  brought  provided  that  the  directors  of  an  insur- 
ance company  should,  in  certain  cases,  be  liable  on  an  execution 
upon  a  policy.  On  trial,  the  court  below  sustained  the  defend- 
ants' motion  in  arrest  of  judgment,  because  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  judg- 
ment was  then  rendered  that  the  plaintiff  take  nothing  by  his 
writ,  and  that  the  defendants  recover  of  him  their  costs.  Held, 
that  "  it  is  a  clear  principle  of  pleading  that  in  declaring  upon  a 
statute  the  averments  must  be  sufficient  to  bring  the  case  within 
the  statute.  The  complaint  was,  therefore,  radically  defective  in 
not  stating  facts  sufficient  to  constitute  a  cause  of  action,  and  the 
court  properly  arrested  the  judgment.  When  the  judgment  was 
arrested,  however,  there  should  have  been  an  end  of  the  case. 
No  judgment  for  the  defendant  should  have  followed." 

Baber  V8,  Jones  et  oL 

—1120. 

PRACTICE. 

§  130.  Fire. — Bankruptcy — Writ  (/  Error  and  Mandamus. — 
Creditors  of  the  company  filed  a  petition  in  the  United  States 
District  Court,  charging  acts  of  bankruptcy  and  of  fraudulent 
preference  to  creditors,  and  asking  that  the  company,  the  re- 
spondents^ be  declared  a  bankrupt.  On  return  day  the  company 
demanded  in  writing  a  trial  by  jury,  and  the  jury,  .under  instruc- 
tions, found  the  company  guilty  as  alleged  in  the  petition.  The 
respondents  filed  exceptions  to  the  rulings  and  instructions  of 
the  court,  and  sued  out  a  writ  of  error  to  the  Circuit  Court,  but 
the  Circuit  Court  dismissed  the  writ  for  want  of  jurisdiction, 
holding  that  a  writ  of  error  will  not  Ue  in  such  a  case  to  remove 
the  record  from  the  District  Court  into  the  Circuit  for  re-exam- 
ination. Held,  that  *'  the  process,  pleadings,  and  proceedings 
must  be  regarded  as  governed  and  controlled  by  the  rules  and  re- 
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gulations  prescribed  in  the  trial  of  civil  actions  at  common  law/' 
and  that  "  it  is  clear  beyond  doabt  that  the  Oircuit  Ooart  erred 
in  dismissing  the  writ  of  error  for  want  of  jurisdiction,  as  it  was 
the  right  of  the  excepting  party  to  have  the  qaestions,  if  duly 
presented  in  the  bill  of  exceptions,  re-examined  by  the  Gircait 
Court."  HMf  also,  that ''  it  is  quite  clear  that  the  respondents, 
had  they  petitioned  this  court  for  a  mandamus  instead  of  suing 
out  a  writ  of  error,  would  be  entitled  to  a  remedy  in  some  one  of 
the  forms  in  which  a  remedy  is  granted  insuch  a  case."  Held, 
also,  that  "  mandamus  being  the  proper  remedy,  error  will  not 
lie." 

Ayers  vs.  Carver,  17  How.,  591. 

The  Knickerbocker  Ins.  Co,  vs.  Gomstock  ei  al.* 

Bep'd  Jonr'l,  p.  682.  U.  &  &  a 

SUICIDE. 

§  131.  Life. — Insanity — Construction — "  Die  by  his  own  Hand.'* 
— The  company  issued  a  poHcy  to  the  plaintiff  upon  the  hfe  of 
her  husband.  The  policy  provided  that  "if  the  said  person 
whose  life  is  hereby  insured  *  *  *  shall  die  by  his  own  hand 
*  *  *  this  policy  shall  be  null  and  void."  The  husband  de- 
stiroyed  his  life  by  taking  poison.  Held,  that  the  rule  is  that 
"  if  the  assured,  being  in  the  possession  of  his  ordinary  reasoning 
faculties,  from  anger,  pride,  jealousy,  or  a  desire  to  escape  from 
the  ills  of  life,  intentionally  takes  his  own  life,  the  proviso  attach- 
es, and  there  can  be  no  recovery.  If  the  death  is  caused  by  the 
voluntary  act  of  the  assured,  he  knowing  and  intending  that  his 
death  shall  be  the  result  of  his  act,  but  when  his  reasoning  fac- 
ulties are  so  far  impaired  that  he  is  not  able  to  understand  the 
moral  character,  the  general  nature,  consequences  and  effect  of 
the  act  he  is  about  to  commit,  or  when  he  is  impelled  thereto  by 
an  insane  impulse  which  he  has  not  the  power  to  resist,  such 
death  is  not  within  the  contemplation  of  the  parties  to  the  con- 
tract, and  the  insurer  is  hable."  Heldy  also,  that  there  is  no  dif- 
ference in  the  expressions  "  commit  suicide,"  "  take  his  own  life," 
and  "  die  by  his  own  hand." 

The  Mutual  Life  Ins.  Co.,  of  New  itork,  vs.  Terry. \ 
Bep'd  JTonrl  p.  640.  U.  S.  S.  C. 


*  Decision  rendered  ,  1878. 

t  DedBion  rendered  April  28th,  1878. 
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SEAWORTHINESS. 

§  132.  Mabinb. — Voyage  and  Time  Policies — Warranty. — The 
defendant,  on  the  first  day  of  April,  issued  a  valued  policy  upon 
the  plaintiffs'  vessel  and  furniture,  while  in  harbor,  from  noon  of 
that  day  to  noon  of  the  30th  day  of  the  uext  November.  The 
policy  contained  an  express  warranty  that  she  was  then  in  safety, 
and  that  she  was  to  be  employed  in  the  freighting  and  passenger 
business,  and  was  to  navigate  only  the  waters  and  tributaries  of 
the  lakes  and  the  river  St.  Lawrence.  Among  the  perils  insured 
against  were  fires,  and  among  those  mentioned  as  excepted  were, 
besides  ''  other  legally  excluded  causes,"  rottenness,  inherent  de- 
fects, overloading,  and  all  other  unseaworthiness.  The  vessel  re- 
mained in  port,  after  the  policy  was  issued,  until  the  10th  of 
April,  when  she  made  her  first  voyage,  and  continued  in  the  lum- 
ber trade  until  the  8th  of  the  next  October,  upon  which  day  she 
was  destroyed,  while  lying  at  the  dock,  by  a  fire  which  was  not 
the  result  of  tmseaworthiness.  Hdd,  that  it  is  a  peculiar  rule  of 
the  law  merchant  and  the  common  law  that  every  voyage  policy 
implies  a  warranty  of  seaworthiness,  and  this  warranty  relates  to 
the  beginning  of  the  risk. 

2  Greenleaf  Ev.,  2  400  ;  3  •Kent's  Com.,  289. 

Heldy  also,  that  "  seaworthiness  at  the  commencement  of  the 
voyage  is  a  condition  precedent,  and  if  it  does  not  then  exist,  the 
policy  is  void,  and  the  insurers  are  not  responsible  for  a  subse- 
quent loss,  even  if  it  arises  from  another  cause." 

Presoott  vs.  Union  Ins.  Co.,  1  Whart,  399  ;  Starbuck  vs.  N.  E.  Ina.  Co., 
19  Pick.,  199 ;  Capen  vs.  Washington  Ins.  Co.,  12  Gush.,  517. 

Held,  also,  that ''  these  are  inflexible,  arbitrary  rules  of  the  com- 
mon law,  and  are  as  applicable  to  risks  of  that  character  upon 
our  lakes  as  upon  the  high  seas."  Held,  further,  that  these 
rules  do  not  apply  to  time  policies. 

Gapen  vs.  Washington  Ins.  Go.,  12  Gosh.,  517 ;  Gibson  vs.  Small,  2i 
Eng.  L.  and  Eq.,  27 ;  Thompson  vs.  Hopper,  6  El.  &  BL,  172,  34  Eng.  L. 
and  Eq.,  266 ;  Jones  vs.  Ins.  Co.,  2  Wallace  Jr.  G.  G.,  278. 

Held,  also>  that  this  policy  is  substantially  different  from  the  usu- 
al voyage  policy,  and  that  the  vessel-owner,  if  insurance  compa- 
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nies  choose  to  concur  in  liis  wishes,  has  the  legal  right  to  adopt 
the  substitute  and  enjoy  it,  if  fairly  obtained,  untrammeled  with 
the  incident  which  the  law  attaches  to  a  voyage  policy. 

Merchants  Ins.  Co,y  of  Chicago^  vs,  Morrison,* 

Bep'd  Jonrl  p.  487.  lu..  8.  0* 


§  133.    Mabine. —  WarraTtty — Time  Pdicy. — ^The  defendant,  on 
the  first  day  of  April,  issued  a  valued  poUcy  upon  the  plaintiflTa 
vessel  and  furniture,  while  in  harbor,  from  noon  of  that  day  to 
noon  of  the  30th  day  of  the  next  November.    The  policy  con- 
tained an  express  warranty  that  she  was  then  in  safety,  and  that 
she  was  to  be  employed  in  the  freighting  and  passenger  business, 
and  was  to  navigate  only  the  waters  and  tributaries  of  the  lakes, 
and  the  river  St.  Lawrence.    Among  the  perils  insured  against 
were  fires,  and  among  those  mentioned  as  excepted  were,  besides 
"other  legally  excluded  causes,"  rottenness,  inherent  defects, 
overloading,  and  all  other  unseaworthiness.  The  vessel  remained 
in  port  after  the  policy  was  issued  until  the  10th  of  April,  when 
she  made  her  first  voyage  and  continued  in  the  lumber  trade  un- 
til the  8th  of  the  next  October,  upon  which  day  she  was  de- 
stroyed, while  lying  at  the  dock,  by  a  fire,  which  was  not  the  re- 
sult of  unseaworthiness.  Hddy  that  the  peculiar  rule  of  the  law 
merchant  and  the  common  law  that  every  voyage  policy  implies 
a  warranty  of  seaworthiness  and  that  seaworthiness  at  the  com- 
mencement of  the  voyage  is  a  condition  precedent,  and  that  if  it 
does  not  then  exist,  the  pohcy  is  void  and  the  insurers  are  not  re- 
sponsible for  a  subsequent  loss,  even  if  it  arises  from  another 
cause,  does  not  apply  to  time  policies.  Hdd^  also,  that  under  the 
circumstances  the  law  does  not  imply  a  warranty  that  the  vessel 
should  be  seaworthy  when  she  set  out  upon  her  first  voyage  from 
that  port,  and  that  it  was  not  "  requisite  that  she  was  seaworthy 
at  that  time,  in  the  sense  of  that  term  as  applied  to  voyage  poli- 
cies, in  order  to  make  the  policy  attach,  and  charge  the  insurer 
for  a  subsequent  loss  by  fire  not  arising  from  want  of  seaworthi- 
ness. 

Merdionts  Ins,  Co,,  of  Chicago,  vs,  Morrison, 
*  Dedilon  rendered  FebnuuT  7th,  1878. 
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STOCK. 

§  134.  Fire. — Avoidxmce  qf  Assessment — Violation  qf  Amend- 
ment of  Charter. — ^The  defendant,  a  citizen  and  resident  of  In- 
diana, subscribed  to  the  capital  stock  of  the  insurance  company, 
a  corporation  organized  in  Illinois.  By  the  terms  of  the  char- 
ter and  the  conditions  of  the  subscription,  twenty  per  cent,  was 
to  be  paid  in  cash  and  the  remaining  eighty  per  cent,  in  case 
losses  rendered  its  payment  necessary.  By  its  losses  the  com- 
pany became  insolvent,  and  a  decree  of  bankruptcy  was  ren- 
dered against  it,  the  court  making  an  assessment  of  sixty  dol- 
lars on  each  share  of  the  stock.  Thd  original  charter  of  the 
company  provided  that  the  capital  stock  should  be  $1,000,- 
000.00,  which  might  be  increased  not  to  exceed  $5,000,000.00, 
at  the  discretion  of  the  stockholders.  The  board  of  directors, 
before  the  defendant  subscribed  to  his  stock,  passed  a  resolution 
to  increase  the  capital  stock  to  $5,000,000,00,  to  which  increase 
the  stockholders  never  consented.  The  stock  issued  to  the  de- 
fendant was  in  excess  of  the  $1,000,000.00  authorized  by  the 
original  charter,  and  at  the  time  of  subscribing  he  hsul  know- 
ledge of  the  manner  in  which  the  stock  had  been  increased. 
After  the  defendant  had  subscribed,  an  amendment  to  the  char- 
ter was  passed  by  the  legislature,  which  provided  that  the 
board  of  directors  should  have  power  to  increase  the  capital 
stock,  from  time  to  time,  in  their  discretion,  and  the  directors 
afterward  affirmed  their  previous  action  in  increasing  the  capi- 
tal stock.  The  defendant  did  not,  after  the  amendment,  repu- 
diate his  membership  as  a  stockholder,  but  retained  his  certifi- 
cate of  stock,  took  part  in  the  election  of  directors,  and  received 
dividends.  HMy  that  the  change  in  the  capital  stock  before 
the  amendment  of  the  charter  was  not  of  such  a  character  as 
to  authorize  the  defendant  to  declare  his  obligation  for  his  stock 
at  an  end,  and  that  however  that  might  be,  the  acts  of  the  di- 
rectors and  of  the  defendant  after  the  amendment  estop  him 
from  setting  up  the  change  as  a  defense. 

Paysouy  assignee  J  vs,   JYHhers,* 

Bep'd  Jonrl  p.  699.  0.  S.  a  0.,  Dm.  IXD. 

§  135.    Fire. — Avoidance  (f  Assessment — Misrepresentation  of 

*  Decision  rendered  May  Term,  1878. 
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Agent — ^The  defendant,  a  citizen  and  resident  of  Indiana,  sub- 
scribed to  ten  shares  of  the  stock  of  the  insurance  company,  a 
corporation  organized  in  Illinois,  for  which  a  certificate  was  is- 
sued to  him.  By  the  terms  of  the  charter  and  the  conditions 
of  the  subscription,  twenty  per  cent,  .was  to  be  paid  in  cash  at 
the  time  of  subscribing,  and  the  remaining  eighty  per  cent,  in 
case  losses  rendered  its  payment  necessary.  The  subscription 
was  made  in  Indiana  with  the  agent  of  the  company.  By  its 
losses  the  company  became  insolvent  and  a  decree  of  bankruptcy 
was  rendered  against  it,  the  court  making  an  assessment  of 
sixty  dollars  on  each  share  of  the  stock.  The  defendant  claimed 
that  he  was  ignorant  of  the  condition  of  the  company,  and  that 
he  relied  upon  the  representations  of  the  Agent  and  upon  his 
statement  that  no  more  than  twenty  per  cent,  would  ever  be  as- 
sessed against  him.  Hddy  that  this  defense  cannot  avail  against 
the  terms  of  the  charter  agreed  to  in  writing. 
PayaoYiy  assignee^  vs,  Wiihers, 

-1184. 

§  136.  Fire. — Avoidance  of  Assessment — Oonstrudton  of  StcU- 
tUe. — The  defendant,  a  citizen  and  resident  of  Indiana,  sub- 
scribed to  the  stock  of  the  insurance  company,  a  corporation  or- 
ganized under  the  laws  of  Illinois.  By  the  terms  of  the  charter 
and  the  conditions  of  the  subscription,  twenty  per  cent,  was  to 
be  paid  in  cash  at  the  time  of  subscribing,  and  the  remaining 
eighty  per  cent,  in  case  losses  rendered  the  payment  necessary. 
The  statute  of  Indiana  required  that  agents  of  insurance  com- 
panies not  organized  in  that  State,  should,  before  entering  upon 
their  duties  in  that  State,  deposit  in  the  office  of  the  county 
clerk  a  copy  of  their  commission  or  appointment  from  the  com- 
pany, tc^ether  with  certain  other  papers,  and  declared  that  no 
such  company  should  enforce  any  contract  made  by  their  agents 
until  there  hsul  been  a  compliance  with  the  law.  The  fifth  sec- 
tion declared  what  acts  should  constitute  a  person  an  agent  of 
such  a  company,  and  the  sixth  provided  that  the  fifth  should  not 
apply  to  persons  acting  as  agents  for  foreign  companies  for  a 
specific  or  temporary  purpose,  or  for  a  purpose  not  within  the 
ordinary  business  of  such  corporations.  The  defendant's  sub- 
scription was  made  in  Indiana  with  an  agent  of  the  company, 
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who  had  not  deposited  the  papers  mentioned  in  the  statute.  On 
account  of  losses,  an  assessment  of  sixty  dollars  per  share 
was  made  upon  the  defendant's  stock.  The  defendant  claimed 
that  the  agent's  acts  were  unlawful,  and  that  the  contract  for  the 
stock  was  void.  Hdd^  that  the  ordinary  business  done  by  the 
company  was  an  insurance  business,  and  that  the  law  does  not, 
by  a  fair  and  reasonable  construction  of  its  language,  prohibit 
such  a  contract  as  this. 

Payaon,  assignee,  V8,   Withers. 

§  137.  FiBB. — Avoidance  of  Assessment — Amendment  (f  Char- 
ter.— The  defendant,  a  citizen  and  resident  of  Indiana,  subscribed 
to  ten  shares  of  the  stock  of  the  insurance  company,  a  corpora- 
tion organized  in  lUinois.  By  the  terms  of  the  charter  and  the 
conditions  of  the  subscription,  twenty  per  cent,  was  to  be  paid 
in  cash  and  the  remaining  eighty  per  cent,  in  case  losses  ren- 
dered its  payment  necessary.  By  its  losses  the  company  became 
insolvent  and  a  decree  of  bankruptcy  was  rendered  against  it, 
the  court  making  an  assessment  of  sixty  dollars  on  each  share  of 
the  stock.  The  original  charter  of  the  company  provided  that 
the  capital  stock  should  be  $1,000,000.00,  which  might  be  in- 
creased not  to  exce^  $5,000,000.00,  at  the  discretion  of  the 
stockholders.  It  also  provided  that  certam  notice  should  be  giv- 
en to  each  stockholder,  of  the  election  of  directors,  and  that  the 
election  should  be  by  ballot  by  a  majority  of  the  stock,  allowing 
one  vote  for  each  share.  After  the  defendant  had  subscribed  to 
the  stock,  an  amendment  to  the  charter  was  passed  by  the  leg- 
islature, which  provided  that  the  board  of  directors  should  have 
power  to  increase  the  capital  stock  from  time  to  time  in  their 
discretion.  The  amendment  also  provided  that  the  stockholders 
residing  in  any  town  or  city  might  at  any  annual  meeting  elect 
such  number  of  the  directors  as  they  might  be  entitied  to  by 
the  by-laws  of  the  corporation.  Hdd^  that  there  was  '*  no  such 
change,  by  this  amendment,  in  the  original  terms  of  the  law,  as 
to  authorize  a  subscriber  to  the  stock  to  declare  his  agreement 
of  subscription  at  an  end  and  his  release  from  its  obligations." 

Payson,  assignee,  ve.  Withers, 
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UNTTED   STATES   SUPREME   COURT, 

DBGSMBEB  TERM,   1872. 


in  Error  to  the  Oircuit  Court  of  the  United  States  for  the  District  of 

Kansas. 


THE  MUTUAL  LIFE  INS.  CO.,  op  New  York,  Plaint'^  in  Error, 

vs. 
MARY  TERRY.* 

[ChmtiniMd  from  July  Number,  page  544.] 

In  Dean  tb.  Mntoal  Life  Ins.  Co.,  4  Allen,  96,  the  coorts  of  Mas- 
sachosetts  held  substantiallj  the  doctrine  of  Borrodaile  vs.  Hunter. 
In  Kentucky,  in  St  Louis  L.  Ins.  Co.  v&  Graves,  6  Biish.,  268,  the 
oonrt  was  divided  upon  the  question  of  the  soundness  of  Borrodaile  vs. 
Hunter,  but  held  unanimously  that  where  the  suicide  was  committed 
during  an  uncontrollable  passion  caused  by  intoxication,  the  condition 
was  broken  and  the  poHcy  avoided.  In  Cooper  vs.  Mass.  L.  Ins.  Co., 
102  Mass.  R.,  227,  the  doctrine  of  Dean  vs.  Am.  Life  Ins.  Co.  was  reaf- 
firmed, the  plaintiff  offering  to  prove  that  the  deceased  was  insane  at 
the  time  he  committed  the  act ;  that  he  acted  under  the  influence  and 
impulse  of  insanity,  and  that  his  act  of  self-destruction  was  the  direct 
result  of  his  insanity. 

•  Dedflkn  randered  April  2001, 187a. 
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In  Nimick  vs.  In&  Co.,  10  Am.  L.  Beg.,  102,  McEennan,  Circuit  J. 
U.  S.  Western  District  Penn.,  held  that  if  the  assured  comprehended 
the  physical  nature  and  consequences  of  the  act,  and  intended  to  de- 
stroy his  life,  the  policy  was  void,  although  he  did  not  comprehend 
the  moral  nature  of  the  act 

On  the  other  hand,  in  Eastabrook  vs.  Union  Ins.  Co.,  54  Maine, 
224,  the  judge  at  the  trial  instructed  the  jury  "  that  if  the  insured  was 
governed  by  irresistible  or  bHnd  impulse  in  committing  the  act  of  sui- 
cide, the  plaintiff  would  be  entitled  to  recover."  This  decision  was 
sustained  by  the  Supreme  Court  of  the  State  of  Maine. 

In  the  State  of  New  York  the  question  arose  in  Breasted  vs.  Far- 
mers' Loan  and  Trust  Co.,  4  Hill,  73.  In  aa  action  upon  the  policy 
the  defendants  pleaded  that  the  deceased  committed  suicide  by  * 
drowning  himself  in  the  Hudson  Biver,  and  he  died  by  his  own 
hand.  To  this  the  plaintiff  rephed  that  the  assured  was  of  unsound 
mind  and  wholly  unconscious  of  the  act  The  defendants  demurred. 
The  Supreme  Court  overruled  the  demurrer,  holding  that  the  reply 
afforded  a  sufficient  answer  to  the  plea. 

The  case  afterward  came  before  the  Court  of  Appeals  of  that 
State,  (4  Seld.,  299,)  when  it  was  held  that  the  provision  in  the  poli- 
cy had  reference  to  a  criminal  act  of  self-destruction  ;  that  the  self- 
destruction  of  the  insured  while  insane,  and  incapable  of  discerning 
between  right  and  wrong,  was  not  within  thB  provision. 

In  the  case  of  Gay  va  The  Union  M.  Life  Ins.  Co.,  cited  2  Bige- 
low^  sup.,  p.  280,  it  \f^s  held  that  if  the  deceased  was  conscious  of  the 
act  he  was  committing — ^if  he  intended  to  take  his  own  life,  and  was 
capable  of  understanding  the  nature  and  consequences  of  it  —the  pol- 
icy was  void  ;  out  if  the  insured  destroyed  himself  while  acting  un- 
der an  insane  delusion,  which  overpowered  his  understanding  and 
will,  or  if  he  was  impelled  to  the  act  by  an  uncontrollable  impulse, 
the  case  did  not  fall  within  the  proviso  of  the  policy.  This  decision, 
it  is  stated  by  Bigelow,  sup.,  was  the  result  of  a  careful  deliberation 
between  Judges  Woodruff  and  Shipman  at  a  Circuit  Court  of  the 
United  States  held  by  them  jointly. 

In  his  work  on  insurance,  Mr.  Phillips,  after  citing  the  cases,  closes 
thus :  "  An4  I  take  our  law  to  be  that  any  mental  derangement 
which  would  be  sufficient  to  exonerate  a  party  from  a  contract  would 
render  a  person  incapable  of  occasioning  the  forfeiture  of  a  policy 
under  this  condition."  Phil,  on  Ins.,  sec.  895. 
There  is  a  conflict  in  the  authorities  which  cannot  be  reconciled. 
The  propositions  embodied  in  the  charge  before  us  are  in  some  re- 
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spects  different  from  each  other,  bat  in  principle  they  are  identical. 
They  rest  upon  the  same  basis — the  moral  and  intellectaal  incapacity 
of  the  deceased.  In  each  case  the  physical  act  of  self-destruction  was 
that  of  Gleorge  Terry.  In  neither  was  it  truly  his  act.  In  the  one 
supposition  he  did  it  when  his  reasoning  powers  were  OTcrthrown  and 
he  had  not  power  nor  capacity  to  exercise  them  upon  the  act  he  was 
about  to  do.  It  was  in  effect  as  if  his  intellect  and  reason  were  blotted 
out  or  had  never  existed.  In  the  other,  if  he  understood  and  appre- 
ciated the  effect  of  his  act,  an  uncontrollable  impulse  caused  by  in- 
sanity compelled  its  commission.  He  had  not  the  power  to  refrain 
from  its  commission,  op  to  resist  the  impulsa  Each  of  the  principles 
put  forth  by  the  judge  rests  upon  the  same  basis,  that  the  act  was  not 
the  voluntary  intelligent  act  of  the  deceased. 

The  causes  of  insiuuty  are  as  varied  as  the  varying  circumstances 
of  man. 

"  j^me  for  love,  some  for  jealonsy, 


For  grim  religion  some,  and  some  for  pride, 
Have  lost  their  reason  ;  some  for  fear  of  want, 
Want  all  their  lives  ;  and  others  every  d&j, 
For  fear  of  dying,  suffer  worse  than  death." 
lArmstroruj  on  EeaUht  book  4,  v.  8i.    Cited,  Shell  Lon.,  In.  1,  43.] 

When  we  speak  of  the  '*  mental "  condition  of  a  person  we  refer  to 
his  senses,  his  perceptions,  his  .consciousness,  his  ideas.  If  his  men- 
tal condition  is  perfect,  his  will,  his  memory,  hll  understanding,  are 
perfect,  and  connected  with  a  healthy  bodily  organization.  If  these 
do  not  concur,  his  mental  condition  is  diseased  or  defectiva 

Excessive  action  of  the  brain  whereby  the  faculties  become  exhausir 
ed,  a  want  of  proper  action  whereby  the  functions  become  impaired 
and  diminished,  the  visions,  delusions  and  mania  which  accompany 
irritability,  or  the  weakness  which  results  from  an  excess  of  vital  func- 
tions, indigestion  and  sleeplessness,  are  all  the  result  of  a  disturbance 
of  the  physical  system.  The  intellect  and  intelligence  of  man  are 
manifested  through  the  organs  o£  the  brain,  and  from  these  con- 
sciousness, will,  memory,  judgment,  thought^  volition  and  passion,  the 
functions  of  the  mind,  do  proceed.  Without  the  brain  Jthese  cannot 
exist  With  an  injured  or  diseased  brain,  their  powers  are  impaired 
or  diminished. 

We  have  not  before  us  the  particular  facts  on  which  the  questions 
of  the  sanity  of  Terry  were  presented.     We  may  assume  that  proof' 
was  given  upon  which  the  propositions  of  the  charge  were  based.    We 
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do  not  know  whether  he  was  sleepless,  unduly  excited,  or  unnaturally 
depressed ;  whether  h0  had  abandoned  his  accustomed  habits  and 
pursuits  and  adopted  new  and  unusual  ones  ;  from  a  quiet^  orderly 
man,  had  he  become  disorderly,  vicious  or  licentious  ;  that  his  fond- 
ness for  his  wife  and  children  changed  to  dislike  and  abuse ;  that 
jealousy,  pride,  the  fear  of  want,  the  fear  of  death,  had  overtaken 
him.  He  may  have  realized  the  state  supposed  by  the  counsel  in  ar- 
guing Borrodaile  vs.  Hunter,  viz.,  that  his  death  might  have  resulted 
from  an  act  committed  under  the  influence  of  delirium,  or  that  in  a 
paroxysm  of  fever  he  might  have  precipitated  himself  from  a  window, 
or,  having  been  bled,  he  might  have  torn  away  the  bandages. 
Whether  he  swallowed  poison  or  did  the  other  insane  acts,  might  re- 
sult from  the  same  condition  of  body  and  mind. 

Delirium,  fever,  tearing  away  the  bandages  for  preserving  the  life, 
the  taking  of  poison,  in  a  case  like  that  before  us^  are  all  results  of 
bodily  disease.  If  bodily  disease  in  these  or  other  forms  overthrew 
Terry's  reasoning  ftu^ulties,  in  other  words,  destroyed  his  conscious- 
ness, his  judgment,  his  vohtion,  his  will,  he  remained  !^e  form  of  the 
man  only.  The  reflecting,  responsible  being,  did  not  exist.  In  the 
language  of  the  successful  counsel  in  Borrodaile  va  Hunter,  *'in 
these  and  many  other  cases,  though,  strictly  speaking,  the  assured 
may  be  said  to  have  died  by  his  own  hands,  the  circumstances  clearly 
would  not  be  such  as  the  parties  contemplated  when  the  contract  was 
entered  into." 

That  form  of  insanity  called  impulsive  insanity,  by  which  the  per- 
son is  irresistibly  impelled  to  the  commission  of  an  act,  is  recognized 
by  writers  on  this  subject.  It  is  sometimes  accompanied  by  delusions 
and  sometimes  exists  without  them.  The  insanity  may  be  patent  in 
many  ways,  or  it  may  be  concealed.  We  speak  of  the  impulses  of 
persons  of  unsound  mind.  They  are  manifested  in  every  form — 
breaking  of  windows,  destruction  of  furniture,  tearing  of  clothes,  fir- 
ing of  houses,  assaults,  murders  and  suicides  The  cases  are  to  be 
carefully  distinguished  from  those  where  persons  in  the  possession  of 
their  reasoning  faculties  are  impelled  by  passion,  merely,  in  the  same 
direction.    -(See  Blandford  on  Insanity — **  Impulsive  Insanity.") 

Dr.  Ray,  died  by  Fisher,  approves  the  charge  of  the  judge  in 
Haskell's  case,  where  he  says :  *'  The  true  test  lies  in  the  word  power. 
Has  the  defendant  in  a  criminal  case  the  power  to  distinguish  right 
from  wrong,  and  the  povoer  to  adhere  to  the  right  and  avoid  the 
wrong  T* — (Fisher  on  Insanity,  p.  83.) 

The  question  of  sanity  has  usually  been  presented  upon  the  validi- 
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ty  of  an  agreement,  the  capacity  to  make  a  will,  or  upon  responsibil- 
ity for  crime.  If  Terry  had  made  an  agreement  nnder  the  circum- 
stances stated  in  the  charge,  a  jury  or  a  com*t  would  have  been  justi- 
fied in  pronouncing  it  invalid.  A  will,  then,  made  by  him,  would 
have  been  rejected  by  the  surrogate  if  offered  for  probate.  If  upon 
trial  for  a  criminal  offense,  upon  all  the  authorities  he  would  have 
been  entitled  to  a  charge,  that  upon  proof  of  the  facts  assumed,  the 
jury  must  acquit  him.  (Freeman  vs.  People,  4  Denio,  9  ;  Willis  vs. 
The  People,  32  N.  T.,  719  ;  Seamen's  Friend  So.  vs.  Hopper,  33 
N.  Y.,  619  ;  The  Marquis  of  Winchester's .  case,  6  Ck)ke  R,  23  ; 
Combe's  case,  Moore  R,  759.) 

We  think  a  similar  principle  must  control  the  present  case,  although 
the  standard  may  be  different 

We  hold  the  rule  on  the  question  before  us  to  be  this  :  If  the  as- 
sured, being  in  the  possession  of  his  ordinary  reasoning  faculties, 
from  anger,  pride,  jealousy,  or  a  desire  to  escape  from  the  ills  of  life, 
intentionally  takes  his  own  life,  the  proviso  attaches,  and  there  can  be 
no  recovery.  If  the  death  is  caused  by  the  voluntary  act  of  the  as- 
sured, he  knowing  and  intending  that  his  death  shall  be  the  result  of 
his  act,  but  when  his  reasoning  faculties  are  so  far  impaired  that  he 
is  not  able  to  understand  the  moral  character,  the  general  nature,  con- 
sequences and  effect  of  the  act  he  is  about  to  commit,  or  when  he  is 
impelled  thereto  by  an  insane  impulse,  which  he  has  not  the  power  to 
resist,  such  death  is  not  within  the  contemplation  of  the  parties  to  the 
contract,  and  the  insurer  is  liable. 

In  the  present  instance  the  contract  of  insurance  was  made  between 
Mrs.  Terry  and  the  company,  the  insured  not  being  in  form  a  party 
to  the  contract  Such  contracts  are  frequently  made  by  the  insured 
himself,  the  policy  stating  that  it  is  for  the  benefit  of  the  wife,  and 
that  in  the  event  of  death  the  money  is  to  be  paid  to  her.  We  see  no« 
difference  in  the  case&  In  each  it  is  the  case  of  a  contract,  and  is  to 
be  so  rendered  as  to  give  effect  to  the  intention  of  the  parties.  Nor 
do  we  see  any  difference  for  this  purpose  in  the  meaning  of  the  ex- 
pressions, commit  suicide,  take  his  own  life,  or  die  by  his  own  hands. 
With  either  expression,  it  is  not  claimed  that  accidental  self-destruc- 
tion, death  in  endeavoring  to  escape  from  the  flames,  or  the  like,  is 
within  the  proviso. 

Thejudgment  must  be  af&rmed. 

Dissenting,  Mr.  Justice  SxBONa. 
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UNiraiD   STATES   SUPEEME   COUBT, 

DEGEMBEB  TERM,  1872. 


In  Brror  to  the  OircuU  Court  of  the  United  States  for  (he  Northern 
District  of  lUinois, 


THE  KNICKERBOCKER  INS.  CO.,  op  Chioago,  FVffs  in  Error, ' 

vs. 

GARDNER  P.  COMSTOCK,  JAMES  BRAGLEY,  LAWRISTON 
PATTERSON,  JOHN  ALLEN,  and  B.  PALMER  MACKEY  * 

Moneyed,  business  and  commercial  corporations  are  as  much  within  the  proTisions 
of  the  bankrapt  act  as  nninoorporatod  individuals  or  associations,  and  all  pro- 
visions forbidding  preferences  and  frandnlent  conveyances  apply  to  them. 

Oreditors  of  the  company,  the  respondents,  filed  a  petition  in  the  United  States 
District  Gonrt,  charging  acts  of  bankruptcy  and  of  fraudulent  preference  to 
creditors,  and  asking  tnat  the  com|)any  be  declared  a  bankrupt.  On  trial  in 
that  court  the  company  demanded  in  writing  a  trial  by  jury,  and  the  jury,  un- 
der instructions,  found  the  company  guilty  as  alleged  in  the  petition. 

The  respondents  filed  exceptions  to  the  rulings  and  instructions  of  the  court,  and 
sued  out  a  wri*  of  error  to  the  Circuit  Court,  but  the  Circuit  Court  dismissed 
the  writ  for  a  want  of  jurisdiction,  holding  that  a  writ  of  error  will  not  Ue  in 
such  a  case  to  remove  the  record  trom  the  District  Court  into  the  Circuit  Court 
for  re-examination. 

Seld,  that  the  process,  pleadings  and  proceedings  must  be  regarded  as  governed 
#  and  controlled  by  the  rules  and  regulations  prescribed  in  the  trial  of  civil  ac- 
tions at  common  law. 

The  Circuit  Court  erred  in  dismissing  the  writ  of  error  for  want  of  jurisdiction,  as 
it  was  the  right  of  the  excepting  p^rty  to  have  the  questions  re-examined  by  the 
Circuit  C^urt 

This  court  will  not  determine  the  questions  presented  in  the  bill  of  exceptions  un- 
til they  have  first  been  passed  upon  by  the  Circuit  Court 

Had  the  respondents  petitioned  this  court  for  a  mandamus,  instead  of  suing  out  a 
writ  of  error,  they  would  have  been  entitied  to  the  remedy  granted  in  such  a 
case.  Mandamus  being  the  proper  remedy,  error  will  not  lie.  Writ  of  ezior 
dismissed. 

Mr.  Justice  Clifford  delivered  the  opinion  of  the  court 

•  _— 

♦  Dedflion  lendered    •  •  •  •    ♦  ♦  •»  1878. 
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Moneyed,  business  and  commercial  corporations  are  as  much  with- 
in the  provisions  of  the  bankrupt  act  as  unincorporated  individuals  or 
associations,  and  all  the  provisions  of  the  act  forbidding  preferences 
and  fraudulent  conveyances  are  as  apphcable  to  such  debtors,  if  in- 
solvent, as  to  any  other  insolvent  debtors  falling  within  those  provi- 
sions, and  the  same  acts  which  render  individual  debtors  liable  to  be 
adjudged  bankrupts  on  the  petition  of  their  creditors,  if  committed 
by  such  a  corporation  which  is  insolvent,  will  warrant  the  creditors  of 
the  same  to  institute  proceedings  for  that  purpose  against  such  debt- 
ors, and  to  claim  that  they  be  adjudged  bankrupts  for  the  same  rea- 
sons. 

On  the  fifth  of  January,  1872,  certain  creditors  of  the  said  compa- 
ny presented  their  petition  to  the  District  Oourt  of  the  district  i^fore- 
said,  representing  that  the  company  owed  debts  to  an  amount  exceed- 
ing three  hundred  dollars,  and  that  their  respective  demands  against 
the  company  exceeded  two  hundi-ed  and  fifty  dollars,  and  that  the 
company  within  six  months  next  before  the  filing  of  the  petition,  being 
then  and  there  insolvent  or  in  contemplation  of  insolvency,  made  sun- 
dry payments  of  money  to  certain  of  their  creditors  in  satisfaction  of 
their  claims  with  a  view  to  give  a  preference  to  such  creditors  having 
such  claims,  and  well  knowing  that  the  said  company  was  insolvent 

They  also  represented  that  the  said  company  within  the  said  six 
months,  being  then  and  there  bankrupt  or  in  contemplation  of  bank- 
ruptcy, made  divers  payments  of  money,  sales,  conveyances  and  as- 
signments of  property,  mortgages,  and  other  effects  to  various  persons 
within  the  district,  with  intent  and  for  the  purpose  of  giving  such 
persons  a  fraudulent  preference  over  other  creditors  of  the  company, 
and  for  the  purpose  of  preventing  the  assets  of  the  company  from  be- 
ing administered  under  the  bankrupt  act. 

Based  on  theise  representations  the  prayer  of  the  petition  is  that 
the  company  may  be  declared  a  bankrupt,  and  that  a  warrant  may  is- 
sue to  take  possession  of  the  estate  of  the  company.  On  the  return 
day  for  hearing  the  petition,  the  corporation  respondents  appeared 
and  denied  that  they  had  committed  the  acts  of  bankruptcy  set  forth 
in  the  petition,  and  demanded  in  writing  a  trial  by  jury  pursuant  to 
the  provisions  in  such  case  made  and  provided.  14  Stat,  at  Large, 
537. 

Subsequently  other  creditors  were  permitted  to  appear  as  peti- 
tioners^ and  the  pleadings  having  been  concluded,  the  parties  went  to 
trial,  and  the  jury,  under  the  instructions  of  the  court,  found  the  re-' 
spondents  guilty  as  alleged  in  the  petition.    Exceptions  were  duly 
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filed  by  the  respondents  to  the  mlings  and  instmotions  of  the  conrt, 
and  they  saed  out  a  writ  of  error  and  removed  the  cause  into  the  Cir- 
coit  Court  for  the  same  district. 

Snffice  it  to  say  in  respect  to  the  exceptions,  that  they  embrace  not 
only  material  rahngs  and  the  instructions  of  the  court  given  to  the 
jury,  but  also  the  decisions  of  the  court  in  refusing  to  instruct  the 
jury  as  requested  by  the  respondent& 

Errors  were  duly  assigned  by  the -respondents  in  the  Circuit  Courts 
but  the  Circuit  Court  dismissed  the  writ  of  error  for  want  of  jurisdic- 
tion, holding  that  a  writ  of  error  will  not  lie  in  such  a  case  to  remove 
the  record  from  the  District  Court  into  the  Circuit  Court  for  re-ex- 
amination. Jurisdiction,  it  was  insisted  by  the  respondents^  did 
exist.in  the  Circuit  Court  to  re-examine  such  a  case  under  a  writ  of 
error  to  the  District  Court  which  rendered  the  judgment^  and  they 
sued  out  a  writ  of  error  to  the  Circuit  Court  and  removed  the  cause 
into  this  court. 

Writs  of  error  may  be  allowed  from  the  Circuit  Courts  to  the  Dis- 
trict Courts  in  cases  at  law,  and  appeals  may  be  taken  from  the  Dis- 
trict Courts  to  the  Circuit  Courts  in  certain  cases,  under  the  jurisdiction 
created  by  the  bankrupt  act,  when  the  debt  or  damages  claimed  amount 
to  more  than  five  hundred  dollars,  but  the  provision  is  that  no  appeal 
shall  be  allowed  from  the  Distiict  to  the  Circuit  Court  unless  it  is 
claimed  and  the  required  notices  are  given  within  ten  days  after  the  en- 
try of  the  decree  or  decision  from  which  the  appeal  is  taken,  and  that 
no  writ  of  error  shall  be  allowed  unless  the  party  claiming  it  shall 
comply  with  the  statutes  regulating  the  granting  of  such  writs. 

Applicants  for  an  appeal  must  give  bond  as  required  under  the  act 
"  amend  the  judicial  system,"  and  the  party  claiming  a  writ  of  error 
must  also  give  good  and  sufficient  security  to  prosecute  the  writ  to  ef- 
fect, and  must  comply  with  the  regulations  contained  in  the  judiciary 
act  as  to  the  service  of  the  writ  and  the  required  notice  to  the  ad- 
verse party. 

Taken  literally,  the  ten  days'  limitation  does  not  extend  to  writs  of 
error,  but  the  better  opinion  is,  in  view  of  the  fact  that  writs  of  error 
and  appeals  are  associated  together  in  the  first  clause  of  the  section, 
that  the  word  appeal  at  the  commencement  of  the  second  clause 
means  the  same  as  review  or  revision,  and  that  it  was  intended  to  in- 
clude the  writ  of  error  as  well  as  appeal,  as  the  whole  section  seems 
to  contemplate  a  more  expeditious  disposition  of  the  cause  in  the  Ap- 
pellate Court  than  that  prescribed  in  the  judiciary  act  or  the  act  to 
amend  the  judiciary  system.    14  Stat  at  Large,  520 ;  Morgan  v& 
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Thomhm,  11  Wall,  75  ;  1  Stat  at  Large,  85  ;  2  Stai  at  Large,  244. 
Grant  all  that,  and  still  it  is  insisted  that  a  writ  of  error  from  the 
Circuit  Oonrt  to  the  District  Court  will  not  lie  in  a  case  like  the  pre- 
sent, as  neither  the  process  nor  proceeding  is  in  form  an  action  at  law 
or  a  suit  in  equity,  which  must  be  admitted,  confining  the  admission 
strictly  to  the  matter  of  form.  Even  when  so  confined  it  may  be 
doubtful  whether  the  admission  ought  not  to  be  further  qualified, 
as  the  first  pleading  of  the  moTing  party  is  quite  as  analogous  to  the 
writ  and  declaration  at  common  law  as  the  petition  now  employed  as 
a  substitute  for  the  conunon  law  declaration  in  more  than  half  of  the 
State  courts,  and  which,  under  the  recent  act  to  further  the  adminis- 
tration of  justice,  may  be  employed  in  the  Federal  court&  17  Stat, 
at  Large,  196. 

Support  to  that  view  is  also  derived  from  the  first  pleading  of  the 
respondents,  which  is  in  substance  and  effect  the  same  as  the  first 
pleading  of  the  claimant  in  an  information  based  upon  a  seizure  on 
land,  where  it  is  required  that  the  case  shall  be  tried  by  jury,  unless 
the  right  is  waived  by  the  consent  of  the  claimant. 

Power  and  jurisdiction  in  all  matters  and  proceedings  in  bankrupt- 
cy are  conferred  upon  the  District  Courts,  but  the  forty-first  section 
of  the  bankrupt  act  expressly  provides  that  the  court  shall,  if  the 
debtor,  on  the  return  day,  or  day  of  hearing,  ''  so  demand  in  writ- 
ing," order  a  trial  by  jury,  at  the  first  term  of  the  court  at  which  a 
jury  shall  be  in  attendance,  to  ascertain  the  alleged  fact  of  such  al- 
leged bankruptcy. 

Regulations  are  also  enacted  as  to  the  matters  open  to  inquiry  and 
the  course  of  the  trial,  as  follows  :  That  if  upon  such  hearing  or 
trial  the  debtor  proves  to  the  satisfaction  of  the  court  **  when  the 
hearing  is  summary,  or  of  the  jury,  if  one  is  demanded,"  that  the 
facts  set  forth  in  the  petition  are  not  true,  or  that  he,  the  debtor,  has 
paid  and  satisfied  all  liens  upon  his  property,  in  case  the  existence  of 
such  liens  is  the  sole  ground  of  the  petition,  the  proceeding  shall  be 
dismissed  and  the  respondent  shall  recover  costa  14  Stat,  at  Large, 
537. 

Such  a  provision  is  certainly  entitled  to  a  reasonable  construction, 
and  it  seems  plain,  when  it  is  read  in  the  light  of  the  principles  of 
the  Constitution,  and  of  analogous  enactments,  and  when  tested  by 
the  general  rules  of  law  applicable  in  controversies  involving  the 
right  of  trial  by  jury,  that  the  process,  pleadings  and  proceedings 
must  be  regarded  as  governed  and  controlled  by  the  rules  and  regu- 
lations prescribed  in  the  trial  of  civil  actions  at  common  law. 


Digitized  by 


Google 


686  Itepo7't  of  Decisions,  [Aug. 

Congress,  it  must  be  a^aomed,  in  conceding  to  the  debtor  the  right 
to  demand  a  trial  of  the  issue  by  a  jury,  intended  to  confer  a  right 
of  some  value,  which  would  be  converted  into  a  mockery  if  the  judge 
presiding  ovex  the  trial  may  exclude  by  his  rulings  all  the  evidence 
which  the  debtor  offers,  to  disprove  the  charges  set  forth  in  the  peti- 
tion, and  he,  the  debtor,  be  left  without  any  power  to  resort  to  an  ap- 
pellate tribunal  to  correct  the  errors  committed  by  the  Bankrupt 
Court 

Cases  of  the  kind,  when  tried  by  a  jury,  if  the  Circuit  Court  has 
any  jurisdiction  upon  the  subject,  must  be  removed  into  that  court  by 
a  writ  of  error,  as  when  tried  by  a  jury  the  case  is  excluded  from  the 
special  jurisdiction  conferred  in  the  first  clause  of  the  second  section 
of  the  act  by  the  very  words  of  the  clause.  Where  "  special  provi- 
sion "  is  otherwise  made,  the  case  is  excluded  from  the  general  super- 
intendence and  jurisdiction  of  the  Circuit  Court  by  the  exception  in- 
troduced, as  a  parenthesis,  into  the  body  of  that  part  of  the  section. 
Morgan  vs.  Thomhill,  11  WaU.,  79. 

Decrees  in  equity  rendered  in  the  District  Court,  it  may  be  admit- 
ted, might  be  revised  in  the  Circuit  Court  in  a  summary  way  if  Con- 
gress should  so  provide  by  law,  but  it  is  clear  that  judgments  in  ac- 
tions at  law  rendered  in  that  court,  if  founded  upon  the  verdict  of  a 
jury,  can  never  be  revised  in  the  Cif cuit  Court  in  that  way,  as  the 
Constitution  provides  that "  no  fact  tried  by  a  jury  shall  be  otherwise 
re-examined  in  any  court  of  the  United  States  than  according  to  the 
rule  of  the  common  law." 

Two  modes  only  were  known  to  the  common  law  to  re-examine 
such  fact@,  to  wit,  the  granting  of  a  new  trial  by  the  court  where  the 
issue  was  tried  or  to  which  the  record  was  returnable,  or,  secondly, 
by  the  award  of  venire  facias  de  iwvo  by  an  appellate  court  for  some 
error  of  law  which  intervened  in  the  proceedings.  2  Story  on  Const 
(3rd  ed.,)  584  ;  Parsons  vs.  Bedford  et  aL,  3  Pet,  448 ;  Knight  vs. 
Cheney,  5  N.  B.  R.,  317. 

AU  suits  which  are  not  of  equity  or  admiralty  jurisdiction,  what- 
ever may  be  the  peculiar  form  which  they  may  assume  to  settle  legal 
rights,  are  embraced  in  that  provision.  It  means  not  merely  suits 
which  the  common  law  recognized  among  its  settled  proceedings, 
but  all  suits  in  which  legal  rights  are  to  be  determined  in  that  mode, 
in  contradistinction  to  equitable  rights  and  to  cases  of  admiralty  and 
maritime  jurisdiction,  and  it  does  not  refer  to  the  particular  form  of 
procedure  which  may  be  adopted.    U.  S.  vs.  Wonson,  1  GalL,  20. 

Apply  these  rules  to  the  case  before  the  court,  and  it  is  dear  be- 
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yond  donbt  that  the  Circuit  Court  erred  in  dismissing  the  writ  of  er- 
ror for  the  want  of  jurisdiction,  as  it  was  the  right  of  the  excepting 
party  to  have  the  questions,  if  duly  presented  in  the  bill  of  excep- 
tions, re-examined  by  the  Circuit  Court,  which  leaves  nothing  fur- 
ther open  for  decision  except  the  question  what  disposition  shall  be 
made  of  the  case,  and  what  direction,  if  any,  shall  be  given  to  the  sub- 
ordinate court  Appellate  courts  under  such  circumstances  do  not 
determine  the  questions  presented  in  the  bill  of  exceptions  filed  in 
the  District  Court,  as  those  questions  have  not  been  re-examined  in 
the  Circuit  Court,  and  this  court  is  not  inclined  to  re-examine  any 
such  questions  coming  up  from  the  Distiict  Court  until  they  have 
first  been  passed  upon  by  the  Circuit  Court.  Consequently,  the 
question  whether  a  writ  of  error  will  lie  from  this  court  to  the  Cir- 
cuit Court  to  re-examine  the  rulings  of  the  Circuit  Court  in  a  case 
removed  into  that  court  from  the  District  Court,  in  such  a  case  as  the 
one  under  consideration,  does  not  arise,  as  the  record  shows  that  the 
Circuit  Court  never  passed  upon  the  questions  as  to  the  correctness 
or  incorrectness  of  the  rulings  of  the  District  Court. 

Bepeated  decisions  of  this  court  have  established  the  rule  that  this 
court  has  power  to  issue  a  mandamus,  in  the  exercise  of  its  appellate 
jurisdiction,  and  that  the  writ  will  lie  in  a  proper  case  to  direct  a  sub- 
ordinate federal  court  to  decide  a  pending  cause.  Marbury  vs.  Mad- 
ison, 1  Cran.,  175  ;  Kendall  vs.  U.  S.,  12  Pet.,  622. 

Power  to  issue  the  writ  of  mandamus  to  the  Circuit  Courts  is  ex- 
ercised by  this  court  to  compel  the  Circuit  Court  to  proceed  to  a  fin- 
al judgment  or  decree  in  a  cause,  in  order  that  this  court  may  exer- 
cise the  jurisdiction  of  review  given  by  law  ;  and  in  the  dase  of  Ex- 
parte  Bradstreet,  7  Pet.,  647,  this  court  decided,  MarshaU,  Ch.  J., 
giving  the  opinion  of  the  court,  that  every  party  has  a  right  to  the 
judgment  of  this  court  in  a  suit  brought  by  him  in  one  of  the  inferi- 
or courts  of  the  United  States,  provided  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  two  thousand  dollars,  and  that  the  court 
in  such  case  will  issue  the  writ  to  a  Circuit  Court  or  a  District  Court 
exercising  Circuit  Court  powers,  in  a  case  where  the  subordinate 
*  court  had  improperly  dismissed  the  case,  requiring  the  court  to  rein- 
state the  case  and  to  proceed  to  try  and  adjudge  the  issues  between 
the  parties. 

Examined,  as  the  case  must  be,  in  the  light  of  these  authorities,  it 
is  quite  dear  that  the  respondents,  had  they  petitioned  this  court  for 
a  mandamus,  instead  of  suing  out  a  writ  of  error,  would  be  entitled 
to  a  remedy  in  some  one  of  the  forms  in  which  a  remedy  is  granted 


Digitized  by  CjOOQIC 


688  Seport  of  Decisions.  lA"^- 

in  snch  a  case,  but  it  is  not  doubted  that  the  present  decision  will  be 
in  practice  equally  effectual  to  that  end,  as  it  is  entirely  competent 
for  the  Oircoit  Court,  under  the  circumstances,  to  grant  a  rehearing 
and  reinstate  the  case,  and  to  proceed  and  decide  ihe  questions  pre- 
sented in  the  bill  of  exceptions. 

Mandamus  being  the  proper  remedy,  error  will  not  lie.  Ayres  vs. 
Carver,  17  How.,  591. 

Decree  that  the  writ  of  error  be  dismissed  for  want  of  jurisdictioiL 


UNITED  STATES   OIEOUIT   COURT, 

easteb:^^  dist£igt  of  missoubl 

t  MABGH  TEBM,    1873. 

CARRIE   HOLABIRD,  Plaintiff, 

THE    ATLANTIC    MUT.  LIFE    INS.   CO.,  DefendanL* , 

The  defendant  issaed  a  policy  to  the  plaintiif  upon  the  life  of  her  hnsband.  The 
polic^r  stated  that  it  was  made  in  consideiation  of  the  representations  in  the  ap- 
plication and  of  the  premiums  paid  by  the  plaintiff^  and  proTided  that  if  with- 
in seven  years  of  the  issue  thereof  the  declaration  made  by  her,  and  upon  Uie 
faith  of  which  the  policy  was  issued,  shonld  be  found  in  any  respect  nntme, 
the  policy  should  oe  nml  and  void. 

Befbre  the  death  of  the  husband  the  defendant  notified  him  and  the  plaintiff  that 
the  statements  in  the  declaration  were  nntme,  and  that  the  policy  had,  for 
that  reason,  been  cancelled.  The  defendant  claimed  on  trial  that  the  plain- 
tiff was  not  the  wife  of  the  deceased,  as  stated  in  the  declaration,  and  there- 
fore had  no  insurable  interest  in  his  life,  and  that  the  statements  in  the  declar- 
ation in  regard  to  his  health  and  freedom  from  disease  were  fSftlse. 

Under  the  issues  in  this  case  the  plaintiff  must  prove  that  at  the  date  of  the  poli- 
cy she  was  the  lawful  wife  of  the  person  on  whose  life  Uie  risk  was  taken.  ' 

It  is  not  necessaiT  to  the  validity  of  a  marriage  in  Missouri  that  any  special  cere- 
mony should  be  performed,  or  that  the  marriage  should  be  solemnized  before 
any  person  belonging  to  any  one  of  the  classes  named  in  the  statute  as  author- 
ized to  perform  the  ceremony.  Marriage  may  be  had  by  the  mutual  present 
eonsent  of  two  competent  persons,  made  in  good  faith  and  followed  by  coha- 
bitation, without  ue  addition  of  anv  prescribed  formalities,  and  may  be 
proved  by  habit  and  repute,  if  the  ovidenoe  thereof  satigfles  the  jury  that  the 
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parties  had  matnally  agreed  to  become  husband  and  wifein  good  £uth,  and  co- 
habited thcTeofter  as  snch. 

It  is  immaterial  whether  the  declarations  contained  in  the  application,  if  nntnie, 
were  intentionally  so  or  not,  or  whether  the  matter  inquired  into,  had  it  been 
otherwise  answered,  would  have  cansed  the  risk  to  be  considered  more  hazard- 
ons,  or  whether  the  disease  denied  contributed  to  the  death. 

As  the  declarations  are  presumed  to  be  true,  the  burden  of  proving  them  untrue  is 
upon  the  defendant,  who  controverts  themi 

The  jury  may,  under  the  statute,  if  they  are  satisfied  that  the  defendant  has  veza- 
tioudy  refused  to  pay  the  loss  in  this  case,  add  a  sum  not  exceeding  ten  per 
cent  of  the  amount  of  the  loss.  Verdict  for  the  plaintiff  with  damages  for 
vexatious  delay. 

This  was  an  action  on  a  policy  of  insurance  for  $10,000.00,  issaed 
October  22nd,  1868,  by  the  defendant  to  the  plaintiff  Carrie  Hola- 
bird,  upon  the  life  of  O.  F.  Holabird,  her  husband,  in  consideration 
of  the  representations  made  in  the  application,  and  of  the  amount  of 
the  premiums  paid  by  Carrie  Holabird,  the  assured.  The  policy 
provided  that  if  within  seven  years  from  the  date  of  the  issue  there- 
of, the  declaration  made  by  her,  and  upon  the  faith  of  which  the  po- 
licy was  issued,  should  be  found  in  any  respect  untrue,  then,  and  in 
such  case,  the  policy  should  be  null  and  void.  Before  the  death  of 
O.  P.  Holabird,  which  occurred  February  16th,  1870,  the  company 
notified  him  and  the  plaintiff  that  the  statements  in  the  application 
were  untrue,  and  that  the  policy  had  for  that  reason  been  cancelled. 
The  defendant  claimed,  on  trial,  that  the  policy  was  procured  by 
fraud,  and,  among  other  things,  that  the  plaintiff  was  not  at  the  time 
the  policy  was  issued  the  wife  of  the  deceased,  as  stated  in  the  de- 
claration, and  therefore  had  no  insurable  interest  in  his  life,  and  that 
the  statements  in  the  declaration  in  regard  to  his  health  and  freedom 
from  disease  were  false. 

Ebum  &  Patrick  and  B.  A.  Hnx,  for  Plaintiff, 
J.  T.  Tatum  and  W.  H.  Horneb, /or  D^endant. 

Tbeat,  J. 

OenUemen  of  the  Jury :  Under  the  issues  in  this  case  the  plaintiff 
must  prove  that  at  the  date  of  the  policy  sued  on  she  was  the  lawful 
wife  of  O.  F.  Holabird,  the  person  on  whose  life  the  risk  was  taken. 
If  at  the  time  of  the  marriage  ceremony,  in  May,  1861,  testified  to 
by  plaintiff  the  said  O.  F.  Holabird  had  a  wife  living,  then  said  al- 
leged marriage  with  the  plaintiff  was  void,  and  the  plaintiff  could  not 
be,  or  become  the  lawful  wife  of  said  O.  F.  Holabird  during  the  life- 
time  of  his  former  wife. 
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By  the  statntes  of  Missouri,  marriage  is  declared  to  be  ''  a  civil 
contract,  to  which  the  consent  of  the  parties  capable  in  law  of  con- 
tracting is  essential"  If  subsequent  to  the  death  of  the  former  wife, 
were  there  one,  Mr.  Holabird  and  plaintiff  (being  over  21  years  of 
age)  were  married,  and  that  marriage  was  prior  to  the  date  of  the  po- 
Ucy,  and  they  continued  to  live  together  as  husband  and  wife  until 
the  policy  was  issued,  then  she,  as  his  wife,  had  an  insurable  interest 
in  his  lifa  It  is  not  necessary  to  the  validity  of  a  marriage  in  Mis- 
souri that  any  special  ceremony,  religious  or  otherwise,  should  be  per- 
formed ^  nor  that  the  marriage  should  be  solemnized  before  any  per- 
son belonging  to  any  one  of  the  classes  named  in  the  Missouri  stat- 
ute as  authorized  to  perform  the  ceremony.  Marriage  in  Missouri 
may  be  had  by  the  mutual  preseilt  consent  of  two  competent  persons, 
made  in  good  faith  and  followed  by  cohabitation,  without  the  addition 
of  any  prescribed  formalities,  and  may  be  shown  by  such  evidenoe  as 
proves  that  sucli  a  marriage  actually  exists.  And  such  is  substantial- 
ly the  law  in  Tennesee  and  Illinois  so  far  as  the  same  affects  this 
case.  Therefore,  should  the  jury  believe  from  the  evidence  that  at  the 
date  of  the  marriage  ceremony  with  the  plaintiff  in  May,  1861,  Mr. 
Holabird  had  another  wife  living,  yet  should  they  further  believe  from 
the  evidence  that  such  former  wife  died  in  1863,  and  if  they  further 
beheve  from  the  evidence  that  afterward,  in  the  State  of  Missouri, 
Tennessee  or  Illinois,  the  plaintiff  and  Mr.  Holabird  agreed  by  mu- 
tual present  consent,  given  in  good  faith,  to  become  husband  and 
wife,  and  cohabited  as  such  thereafter,  then  from  the  date  of  said  mu- 
tual consent  she  was  his  wife. 

The  attention  of  the  jury  is  directed  to  the  difference  between  a 
mere  attempted  recognition  of  a  past  void  marriage  and  a  subsequent 
expression  of  mutual  and  then  present  consent  to  be  husband  and 
wife.  The  subsequent  marriage  may  be  proved  by  habit  and  repute 
if  the  evidence  thereof  satisfies  the  jury  that  the  parties  had  mutual- 
ly agreed  to  become  husband  and  wife,  in  good  faith,  and  cohabited 
thereafter  as  such.  If  at  the  date  of  the  marriage  ceremony  between 
O.  F.  Holabird  and  the  plaintiff  in  May,  1861,  said  O.  F.  Holabird 
did  not  have  another  wife  Hving,  then  the  plaintiff  became  his  lawful 
wife  at  that  time. 

The  defendant  seeks  to  avoid  the  policy  by  showing  that  those  de- 
clarations contained  in  the  application  which  are  specified  in  the  an- 
swer filed  in  this  case,  were,  or  some  one  of  them  was,  in  some  re- 
spect untrue  at  the  time  when  made.  By  the  terms  of  the  contract, 
if  any  one  of  the  said  declarations  is  found  to  have  been  in  any  re- 
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spect  untme  at  the  time  when  made,  then  the  plaintiff  cannot  r^bov- 
er.  It  is  immaterial  whether,  if  untrue,  those  declarations  were  not 
inientionally  untrue,  or  whether  the  matter  inquired  into,  had  it  been 
otherwise  answered,  would  have  caused  the  risk  to  be  considered  more 
hazardous,  or  whether  the  disease,  denied  contributed  to  the  death. 
Contracts  like  that  sued  on  are  based  for  their  yahdity  upon  the 
truthfulness  of  the  declarations  made  by  the  applicant  in  the  written 
application  to  the  company.  As  the  declarations  are  presumed  to  be 
true,  the  burden  of  proving  them  untrue  is  upon  the  defendant  who 
controverts  them.  Whether  the  representations  were  material  to  the 
risk  or  not,  is  not  open  for  inquiry  in  this  case  ;  for  the  defendant 
and  plaintiff  agreed,  as  it  was  competent  for  them  to  do,  that  if  any 
of  the  declarations  were  in  any  respect  untrue,  the  policy  should  be 
void. 

Hence  it  is  for  the  jury  to  determine  from  the  evidence  whether 
the  defendant  has  shown  any  one  of  the  declarations  to  have  been 
untrue  in  any  respect  when  made,  and  also  whether  the  plaintiff  has 
shown  that  at  the  date  of  the  policy  she  was  the  lawful  wife  of  the 
said  O.  F.  Holabird. 

The  jury  should  pass  upon  this  case  with  impartiality  and  free  from 
all  prejudice,  for  or  against  either  of  the  parties  to  the  suit  The 
rights  of  corporations  and  of  natural  persons  are  to  be  decided  by 
the  same  rules  of  justice,  and  should  be  affected  by  no  considerations 
except  such  as  the  law  and  evidence  require  when  controversies  arise 
between  them  for  judicial  investigation. 

If  the  jury  find  for  the  plaintiff,  they  will  assess  her  damages  at 
$10,000. 00,  deducting  therefrom  the  amount  of  notes  for  premiums 
on  the  pohcy  unpaid  at  the  time  of  Mr.  Holabird's  death,  together 
with  any  balance  of  the  year's  premium  remaining  unpaid,  and  will 
add  interest  on  said  sum  at  the  rate  of  six  per  cent  per  year  from  the 
time  proof  of  death  was  submitted  to  the  defendant  to  the  present 
time. 

If  the  jury  find  for  the  plaintiff  and  are  further  satisfied  from  the 
evidence  that  the  defendant  has  vexatiously  refused  to  pay  the  loss  in 
this  case,  they  are  at  liberty,  in  their  discretion,  to  add  to  the  forego- 
ing sum  an  amount  not  exceeding  ten  per  centum  of  the  amount  of 
the  loss.  The  law  commits  the  question  of  vexatious  refusal  to  the 
calm  and  deliberate  consideration  of  the  jury,  to  be  determined  in 
the  light  of  all  the  facte  and  circumstances  df  the  case. 
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SUPEEME   COURT   OP   ABKANSAS, 

DEGEMBEB  TERM,   1872. 


Jppedfrom  Pulaski  OircuU  OourL 


ARKANSAS    MARINE,   FIRE,  ACCIDENT  AND  GENERAL 
INS.  CO.,  j^jpellant, 

BOSTICK   AND   RYAN,   Appellees.* 

The  appeUant  issaed  to  the  plamtilfs,  residing  at  Fort  Smith,  on  May  lst»  1868, 
an  open  {K>licy  for  one  jear,  which  stipnlatod  that  the  company  thereby  oaosed 
the  plaintifiEs  to  be  insured,  lost  or  not  lost.  About  the  1st  of  April,  1869,  the 
plaintifiGi  ordered  a  lot  of  tobacco  from  LonisviUe,  which  was  shipped  to  them 
at  Fort  Smith  by  steamboat  They  received  the  invoice  on  Sunday,  April 
11th,  and  early  the  next  morning  reported  the  shipment  to  the  agent  of  the 
company  at  Fort  Smith  for  the  pnrpose  of  having  the  goods  indorsed  as  in* 
soreid,  under  the  policy,  from  Memphis  to  Fort  Smith.  The  agent  indorsed 
the  goods  as  so  insured,  charged  the  amount  of  the  premiums  to  the  plainti£Gs 
according  to  custom,  and  forwarded  the  report  of  the  same  to  the  secretary  of 
the  company  at  Little  Bock,  by  whom  it  was  received  April  Uth.  By  the 
rules  of  the  company  persons  holding  open  glides  were  required  to  report 
their  goods  immediately  on  receiving  the  invoices. 

The  boat,  on  the  night  of  June  9th,  while  between  Memphis  and  little  Bock, 
struck  a  snag,  took  Are  and  burned,  and  the  goods  were  totally  destroyed.  The 
loss  was  known  to  the  company  when  the  agent's  report  was  received,  but  was 
not  known  to  the  agent  or  to  the  plaintiflh  at  the  tmie  the  insurance  was  ap- 
plied for.  The  company  afterward  rejected  the  agent's  report  and  cancelled  the 
plaintiffs'  policy. 

The  insurers  can  make  themselves  responsible  for  a  loss  which  has  already  hap- 
pened, even  if  that  loss  be  toteil,  so  that  tiie  subject  matter  of  the  insurance  is 
then  non-existont,  and  this  intention  is  expressly  evidenced  by  the  clause  "  lost 
or  not  lost»"  in  the  policy. 

Even  if  it  was  the  duty  of  tiie  plaintifib,  under  the  policy,  to  r^>ort  for  insurance 
all  goods  shipped  to  them,  their  failure  to  do  so  would  not  work  a  forfeiture  of 
the  policy,  unless  such  were  the  express  terms  of  that  instrument,  and  the  act 
of  the  company's  agent  in  insuring  this  shipment  must  be  considered  a  waiver 
of  any  dereliction,  so  far  as  the  insurance  of  these  goods  is  concerned. 

rhe  policy  provided  that  the  agent  should  report  applications  to  the  home  office 
**  for  entry  on  the  office  Records  and  for  protection  purposes."    The  words 

•  Dedtfon  rendered  December  Term,  1872. 
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**  proteotioii  poipoees  "  cannot  be  oonstraed  to  mean  that  the  company  might 
iGodye  or  rorase  the  application  upon  amval. 
The  defendant  is  estopped  by  the  act  of  its  agent  from  any  defense  on  the  gronnd 
of  deviation.  The  plainti£b  acted  on  the  belief  thai  the  acts  of  the  agent, 
who,  knowing  all  the  circumstances,  indorsed  the  goods  from  Memphis  instead 
of  from  Lomsvillei  were  the  acts  of  the  company,  and  they  had  a  right  to  re- 

iwaiyecL    Jadgment  affinned. 


gard  any  oljeotioos  on  this  gvonnd  as  ^ 


Bbnnbtt,  J. 


This  was  an  action  on  what  is  called  an  open  or  nmning  policy  of 
insurance.  Trial  had — ^verdict  and  jadgment  in  favor  of  Bostick  and 
Byan — amotion  for  a  new'  trial  by  defendants  oyemiled  and  appeal 
granted.  The  facts  in  the  case,  as  appears  on,  and  admitted  in  the 
bill  of  ezceptionSy  are  as  follows  : ' 

The  plaintiffs  below,  Bostick  &  Byan,  were  manufacturers  of  to- 
bacco at  Fort  Smith,  Arkansas,  and  in  the  Indian  country  west  of 
Arkansa&  On  the  1st  day  of  May,  1868,  they  took  out  and  received 
from  the  defendants,  the  insurance  company,  an  open  pohcy,  or  what 
is  sometimes  called  a  running  policy  of  insurance,  which  was  to  con- 
tinue for  one  year  from  that  date.  About  the  1st  day  of  April,  1869, 
Bostick  &  Byan  ordered  a  shipment  of  tobacco  from  Leopold  & 
Co.,  of  Louisyille,  Kentucky,  which  was  by  Leopold  &  Co.  shipped 
on  board  the  steamboat  "  G.  A.  Thompspn,"  which  was  a  good  and 
insurable  boat,  and  was  then  bound  for  Fort  Smith.  The  invoice  of 
these  goods  was  received  by  Bostick,  one  of  the  firm  of  Bostick  & 
Byan,  the  consignee,  at  Fort  Smith,  on  Sunday,  the  11th  day  of 
April,  1869,  and  on  Monday,  the  12th,  immediately  after  breakfast 
hours,  he,  Bostick,  reported  the  shipment  to  Janus  H,  Sparks,  who 
was  the  acting  and  accredited  agent  of  the  company,  at  that  place, 
for  the  purpose  of  being  indorsed  as  insure4  undeif  the  policy. 
Sparks  examined  the  invoice  and  asked  Bostick  whether  he  desired 
the  goods  to  be  insured  from  Louisville  or  only  from  Memphis,  when 
Bostick  said  he  was  satisfied  to  have  them  take  the  risk  from  Mem- 
phis, or  words  to  that  effect,  whereupon  Sparks  indorsed  the  goods 
as  insured  under  the  policy  from  Memphis  to  Fort  Smith,  and  for- 
warded the  application  or  report  to  William  H.  Fulton,  the  secreta- 
ry of  the  company,  at  Little  Bock,  and  which  reached  the  secretary 
on  the  14th  of  April.  The  "  G.  A.  Thompson,*'  with  these  goods  on 
board,  proceeded  along  her  voyage,  passed  Memphis,  entered  the 
Arkansas  Biver,  and  proceeded  to  a  point  about  forty  miles  up  the 
river,  below  Little  Bock,  where  she  struck  a  snag  and  sunk  and  was 
bomedy  and  the  goods  were  a  total  los&    The  boat  was  lost  during 
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the  night  of  the  9th  or  early  in  the  morning  of  the  10th  of  April, 
and  it  was  proved  that  the  loss  occurred  by  the  perils  insured 
against  The  loss  was  fully  known  to  the  company  at  Little  Eock, 
when  Bostick's  report  or  application  was  received  from  the  agent 
Sparks  on  the  14th  of  April,  but  was  not  known  either  to  Sparks  or 
Bostick,  or  to  any  of  the  plaintiffs  at  the  time  Bostick  reported  the 
goods  'to  Sparks  for  insurance  as  aforesaid,  on  the  12th  day  of 
ApriL 

When  Fulton,  the  secretary,  received  the  report  from  Sparks,  it 
was  regularly  spread  on  the  book  of  risks,  but  there  was  a  protest 
against  allowing  the  insurance  or  paying  the  claim,  by  members  of 
the  company,  but  it  was  agreed  that  it  should  be  spread  upon  the 
books   (which  was  the  regular  course  according  to  rules  and  the 
course  of  business  of  the  company  for  all  stock  reports  of  goods  in- 
insured)  until  the  plaintiffs  should  have  notice  in  order  that  they 
might  have  a  hearing  on  the  question  of  rejecting  the  application 
and  refusing  the  insurance.    .Afterward  the  report  was  rejected,  the 
insurance  set  aside,  and  the  plaintiff's  policy  was  cancelled  by  the 
Board  of  Directors  of  the  company,  and  plaintiff's  daim  for  pay  for 
the  value  of  the  goods  was  rejected  and  refused,  and  notice  of  this 
was  served  on  the  plaintiffs  through  the  agent  of  the  company. 
Sparks,  at  Fort  Smith,  on  the  26th  day  of  July,  1869.   But  previous 
to  receiving  this  notice,  plaintiffs  had  shipped  otiier  goods  and  re- 
ported them  to  Sparks  in  the  same  manner  for  insurance  under  the 
policy,  and  Sparks  had  received  them,  charging  up  the  premiums, 
and  forwarded  them  to  the  secretary,  at  Little  Bock,  and  they  were 
duly  entered  on  the  book  of  risks,  but  were  afterward  set  aside,  to- 
gether with  the  settiiig  aside  of  the  risks  on  the  last  goods  as  afore- 
said.    At  the  time  of  reporting  the  goods  to  Sparks  for  insurance, 
no  premiums  were  paid,  but  were  charged  up  by  Sparks  to  the  plain- 
tiff in  a  regular  account  book,  which  he  kept  for  that  purpose  and 
that  it  was  the  regular  custom  of  the  company  with  those  who  held 
policies  of  this  kind  to  charge  up  the  premiums  on  the  report  of  ship- 
ment of  goods,  and  the  account  of  premiums  was  coUec^d  quarterly. 
It  was  further  proved  that  the  plaintiffs,  Qkfter  taking  out  this  policy 
and  before  the  shipment  of  the  goods  which  were  lost,  made  two  or 
three  other  small  shipments  of  goods  which  they  did  not  report  to  t^ie 
company,  and  the    company  did  not  receive  premiums  on  them. 
They  did  this  with  a  view  of  taking  the  risk  of  these  small  shipments 
themselves.     It  was  further  proved,  that  one  shipment  of  goods  made 
by  them,  after  the  issuing  of  the  policy  and  before  the  shipment  of 
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the  last  goods,  was  insured  in  another  company,  at  LoiiisYille,  bat  thai 
shipment  was  made  by  the  order  of  the  plaintiffs,  sent  by  mail,  and 
the  insurance  in  the  other  company  was  effected  by  the  consignors 
in  Louisville,  unbeknown  to  the  plaintiffs,  and  the  plaintiffs,  on  re- 
ceiving the  invoices,  reported  the  goods  as  usual  to  the  company 
through  the  agent.  Sparks,  and  the  premium  was  regularly  charged 
and  paid  to  defendants  by  plaintiff!  Further,  it  was  proved  that  the 
goods  lost  were  worth  the  invoice  price,  to  wit :  $1000.00.  Further,  ^ 
it  was  proved  that  by  the  rules  and  regulations  of  the  company, 
persons  holding  open  policies  of  the  company  were  required  to  re- 
port their  goods  immediately  on  receiving  the  invoices,  but  not  at  the 
time  the  shipment  was  made,  except  when  the  policy-holder  was  the 
consignor. 

The  bill  of  exceptions  and  motion  for  a  new  trial  presents  but 
three  material  points  for  adjudication. 

Firti.  It  is  contended  that  the  company  is  not  liable  on  its  policy, 
because  the  goods  were  lost  before  the  shipment  of  them  was  reported 
to  Sparks,  the  agent,  or  the  company's  office  at  Little  Bock,  Ark. 

An  indorsement  upon  the  pohcy  requires  a  report  of  each  shipment 
to  be  made  to  the  office  of  the  company  at  Little  Bock,  Arkansas,  by 
mail  or  otherwise,  the  same  day  a  shipment  is  made,  or  if  on  goods 
and  merchandise  to  be  received,  the  same  day  advice  or  the  invoice 
of  the  shipment  comes  to  hand,  for  entry  on  the  office  records  and 
for  protection  purposes.  In  the  body  of  the  policy  is  found  the  fol- 
owing  stipulation,  "  That  the  Arkansas  Fire,  Marine,  Life,  Accident, 
and  General  Insurance  Company,  do  by  these  presents  cause  Bostick 
&  Byan  to  be  insured,  lost  or  not  lost"  &c. 

In  the  determination  of  our  first  proposition  it  will  be  necessary  to 
fully  understand  the  meaning  and  import  of  the  clause, ''  lost  or  not 
lost"  Policies  are  frequently  effected,  not  only  on  ships  and  goods 
in  home  ports,  but  on  those,  also,  which  are  in  foreign  ports,  or  actual- 
ly at  sea  on  their  way  either  to  this  or  other  countries,  and  with  re- 
gard to  which  it  is,  of  course,  uncertain  whether  they  may  not 
actually  have  been  lost  before  the  policy  was  effected.  These  words 
have  been  inserted  in  almost  all  marine  insurance.  Amould,  in  his 
work  on  Insurance,  VoL  L,  p.  26,  says :  This  clause,  however, 
though  omitted,  does  not  appear  to  be  strictly  necessary,  as  there 
can  be  no  reason  why  a  previous  loss  of  the  subject  insured  should 
prejudice  an  insurance  subsequently  effected,  if  both  the  insured  and 
the  underwriter  were  equally  ignorant  of  the  loss  at  the  time."  The 
opinion  of  the  author  is  sustained  by  Marshall  in  his  work  on  Insur- 
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ance,  p.   338—340.    1  PhiU.  Ins.  72.,  43a    3  Kent  (6ih  Ed.)  258 
NoteO. 

It  was  decided  by  Lord  Denman,  in  the  case  of  Mead  vs.  Dairidson, 
3  Ad.  and  EU.^  p.  303,  that  a  policy  containing  the  clause  was  good 
when  the  subject  of  insurance  was  accepted  for  insurance  and  the 
premiums  paid  before  loss,  although  the  policy  was  not  executed  un- 
til (^ter  a  loss  had  happened,  to  the  knowledge  both  of  the  assured 
and  the  underwiter. 

Phillips,  in  his  work  on  Insurance,  YoL  1,  p.  925,  says  :  "  The 
risk  may  be  assumed  by  the  underwriters  for  an  anterior  period,  and 
cover  losses  prior  to  the  date  of  the  policy  ;  provided  there  is  no  con- 
cealment or  misrepresentation  by  either  party.  For  this  purpose  the 
clause  "  lost  or  not  lost,"  is  introduced.  But  this  clause  is  not  ne- 
cessary ;  it  is  sufficient  if  it  appear  by  the  description  of  the  risk  and 
ihe  subject  of  the  contract,  that  the  policy  is  intended  to  cover  pre^ 
vious  losses." 

It  is  then  evident  that  the  insurers  can,  if  such  be  the  intention  and 
agreement,  make  themselves  responsible  for  a  loss  which  has  already 
happened  when  the  policy  is  made,  even  if  that  loss  be  total,  so  that 
the  subject  matter  of  the  insurance  is  then  non-existent ;  and  this  in- 
tention is  expressly  evidenced  by  the  clause  "  lost  or  not  lost,"  in  the 
policy. 

The  material  question,  then,  presented  under  this  proposition,  is 
whether  or  not- the  company  were  under  a  contract  within  any  of  the 
terms  and  conditions  of  the  policy,  to  insure  the  goods  at  the  time 
the  loss  occurred.  This  contract  of  insurance  arises  out  of  an  open 
or  running  policy,  which,  from  the  very  nature  of  such  policies,  en- 
ables merchants  etc.  to  insure  goods  shipped  at  a  distant  port,  when 
it  is  impossible  for  them  to  be  advised  of  the  particular  boat,  or  aU 
the  circumstances  attending  the  shipment  at  first  The  contract, 
however,  does  not  become  complete  until  a  declaration  of  his  desire 
to  insure  is  made  by  the  assured.  Until  this  is  done,  the  contract  is 
inchoate  and  incomplete,  and  if  not  made  at  all,  the  risk  is  regarded 
as  not  having  commenced. 

Was  such  a  declaration  made  by  the  plaintiff  in  the  case  before  us  ? 
We  think  there  can  be  no  dispute  as  to  that  fact.  It  is  shown  by 
the  testimony  that  the  invoice  of  the  goods  were  received  on  Sun- 
day, April  11th,  1869,  by  Bostick,  one  of  the  firm  of  Bostick  &  Eyan, 
and  on  Monday,  the  '12th,  immediately  after  breakfast  hour,  he 
(Bostick)  reported  the  shipment  to  James  H.  Sparks,  who  was  the 
acting  and  accredited  agent  of  the  company,  and  such  invoice  was  re- 
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ceived  bj  him  at  that  time,  and  the  amount  of  premium  charged  to 
Bostick  &  Eyan,  as  was  the  usual  custom  at  Fort  Smith.  Applying  the 
principles  of  law  regulating  policies  of  this  kind,  and  the  requisite  act 
necessary  to  be  done  by  the  assured  and  the  company,  we  are  confi- 
dent the  company  are  liable  under  their  poUcy,  whether  the  gpods 
were  "  lost  or  not  lost "  at  the  time  the  insurance  was  effected,  unless 
the  policy  had  been  rendered  null  and  void  by  previous  act  of  the 
parties. 

The  principles  of  law  and  rules  of  construction  governing  policies 
of  this  description  appear  to  be  well  settled,  as  may  be  seen  by  ref- 
erence to  the  authorities  collected  in  the  text-writers,  and  the  follow- 
ing leading  cases  :  The  City  of  Davenport  vs.  Peoria  Marine  and 
Fire  Ins.  Co.,  17  Iowa,  276  ;  Eelly  vs.  Commonwealth  Ins.  Co.,  10 
Boa,  (N.  T.,)  82  ;  Paddock  vs.  Franklin  Ins.  Co.,  11  Pick.,  227  ;  Ori- 
ent Mutual  Ins.  Co.  vs.  Wright,  23  How.,  (U.  S.,)  401  ;  Mark  vs. 
JStna  Ins.  Co.,  29  Ind.,  390  ;  E.  Carver  Company  vs.  Manufacturers 
Ins.  Co.,  6  Gray,  215. 

The  second  point  raised  by  the  pleading  and  facts  is,  was  the  poli- 
cy rendered  nugatory  by  the  previous  act  of  the  plaintiff  in  not  in- 
suring aJl  goods  consigned  or  received  by  them  under  the  policy  ? 

It  is  conceded  that  plaintiffs  did  make  several  shipments  of  goods 
which  they  did  not  report  to  the  coiypany,  and  upon  which  they  did 
not  receive  premiums.  And  it  was  further  proven  that  the  plaintiff 
did  insure  one  shipment  of  goods  in  another  company,  but  such  in- 
surance was  effected  by  the  consigner  of  the  goods,  and  not  by  the 
procurement  of  the  plaintiff 

Conceding,  for  the  purpose  of  argument,  that  under  the  applica- 
tion for  insurance  and  the  policy  it  was  understood  that  the  plaintiffs 
were  to  insure  all  the  goods  consigned  to  or  shipped  by  them  in 
this  company,  a  failure  on  the  part  of  the  plaintiffs  to  do  so  would 
not  work  a  forfeiture  of  the  policy,  unless  such  were  the  express  terms 
of  that  instrument.  Such  a  provision  would  doubtless  be  a  condi- 
tion precedent,  the  performance  of  which,  by  the  plaintiff  would  be 
indispensable  to  his  right  of  recovery,  unless  it  had  been  dispensed 
with  or  waived  by  the  defendant&  Inman  vs.  Western  Fire  Xn&  Co., 
12  Wend.,  460. 

It  is  only  where  a  duty  is  created  by  the  law  that  renders  a  con- 
tract void  by  non-performance  of  some  requirement,  and  not  when 
ihe  duty  is  created  by  implication  by  the  contract.  Harmony  vs. 
Brogham,  2  Rem.,  99. 

Under  the  policy  of  insurance  the  duty  of  the  plaintiffs  may  have 
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been  to  report  for  insurance  all  goods  shipped  to  them;  but  this  duty 
was  created  by  the  contract,  which  does  not  fix  a  penalty  for  the  fail- 
ure to  do  so,  and  the  law  of  insurance  will  not  arbitrarily  say  it  ipso 
fwcto  works  a  forfeiture.  Even  if  this  was  the  general  principle 
in  the  case  before  us,  the  facts  would  justify  us  in  saying  the  company 
have  waived  all  right  to  this  defense. 

Bostick  reported  the  shipment  to  James  H.  Sparks,  an  accredited 
and  acting  agent  of  the  company,  at  the  place  where  he  resided,  for 
the  purpose  of  having  the  shipment  indorsed  as  insured  under  this 
poHcy.  Sparks,  the  agent,  indorsed  them  as  insured.  From  that 
moment  the  company  were  liable  for  any  loss  that  might  have  or 
had  occurred.  The  agent  reported  the  application  to  the  home  of- 
fice, at  Little  Bock,  as  he  was  required  to  do  by  the  indorsement  of 
the  policy,  "  for  entry  on  the  office  records  and  for  protection  pur- 
poses." 

The  words  "  protection  purposes,"  to  be  found  in  the  indorsement, 
cannot  be  construed  to  mean  that  the  company  might  receive  or  re- 
fuse the  application  upon  arrival.  It  was  not  the  intention  or  im- 
derstanding  between  the  parties  at  the  time  of  taking  out  the  policy, 
or  when  the  insurance  was  effected.  Sparks  was  acting  as  agent  of  the 
company  at  Fort  Smith,  with  general  powers.  The  validity  of  his 
acts  to  third  persons  did  not  depend  upon  the  approval  of  the  com- 
pany, nor  can  they  secretly  reserve  the  right  of  approval  or  disap- 
proval at  a  future  period.  The  company  have  not  the  power  to  say, 
by  their  agent,  to  a  person  desiring  insurance,  "your  shipment  is 
insured,"  and  leave  him  under  that  impression  until  after  a  loss  has 
happened,  and  then  say  to  him  that  their  election  has  not  been  made. 
Honesty  and  fair  dealing  forbid  it. 

If  there  had  been  any  previous  dereliction  on  the  part  of  the  plain- 
tiff in  reporting  shipments  or  payment  of  premiums  previous  to  this 
transaction,  the  act  of  the  company's  agent  in  insuring  this  one  must 
be  considered  as  a  waiver  of  them,  so  far  as  the  insurance  of  these 
goods  is  concerned. 

As  to  whether  the  plaintiffs  are  not  liable  td  pay  premiums  on  all 
goods  shipped  by  them  during  the  life  of  this  open  policy,  we  are 
not  called  upon  to  decide  ;  but  that  non-payment  of  them  works  a 
forfeiture  of  the  policy  on  this  shipment,  we  deny.  There  is  not  even 
a  provision  in  the  poHcy  or  application  to  this  effect,  and  the  law 
will  not  certainly  annex  one  for  the  parties. 

The  third  point  for  adjudication  is,  whether  the  goods  were  insured  • 
under  the  policy  as  they  were  shipped  from  Louisville,  Kentucky, 
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and  reported  and  indorsed  for  insarcmce  from  Memphis,  a  way  port. 
The  evidence  shows  that  the  goods  were  reported  to  the  agent, 
Sparks,  as  shipped  from  Louisville,  and  the  agent  entered  them,  by 
agreement  between  him  and  Bostick,  as  insured  from  Memphis. 

The  insurance  from  Memphis  was  the  proposition  of  Sparks,  the 
agent,  and  whatever  may  have  been  the  requirements  in  this  re- 
spect, in  the  policy,  we  are  clearly  of  the  opinion  that  the  defend- 
ants are  estopped  in  the  present  case  from  any  supposed  deviation 
as  a  groimd  of  defense,  by  the  act  of  their  agent.  By  his  act,  the 
plaintiffs  had  a  right  to  regard  any  objections  on  this  ground  as 
waived,  where  there  was  no  concealment  on  their  part  as  to  where 
the  goods  were  shipped  from.  Certainly  it  cannot  be  allowed  as  a 
defense  to  this  action  without  operating  as  in  the  nature  of  a  fraud 
on  the  plaintiffs,  who  have  acted  on  the  behef  that  the  acts  of  the 
agent  were  the  acts  of  the  company,  and  who,  knowing  all  the  cir- 
cumstances, indorsed  the  goods  from  Memphis  instead  of  from  Lou- 
isville. 

Having  fully  considered  all  the  propositions  as  raised  in  the  trial  of 
the  case,  and  finding  no  error,  the  judgment  is,  in  all  things^  affirmed. 


UNITED   STATES   CIEOUIT    COURT, 

DISTEIOT   OF  INDIANA. 

MAT  TEBM,  1873. 

JOSEPH  R  PATSON,  Assignee  op  the  Republio  Ins.  Co.,  ' 
OF  Chigaoo,   III.,  Plaintiff^, 

V8. 

WARREN  H.   WITHERS,  DefendarU* 

The  defendant,  a  citizen  and  resident  of  Indiana,  subscribed  to  ten  shares  of  the 
stock  of  the  insurance  company,  a  corporation  organized  in  Illinois,  for  which 
a  certificate  was  issued  to  him.  By  the  terms  of  the  charter  and  the  conditions 
of  the  subscription,  twenty  per  cent  was  to  be  paid  in  cash  and  eighty  per  cent, 
was  to  be  paid  in  case  losses  rendered  its  payment  necessary.  By  its  losses  at 
the  great  nre  in  Chicago  the  company  became  insolvent,  and  a  decree  of  bank- 

*  Deoifiion  rendered  Hay  Tenn,  1878.    From  Chica^fo  Legal  Ntwt, 

Digitized  by  CjOOQIC 


600  Report  cf  Decxskm.  \Avg, 

raptoy  was  rendered  against  it»  the  oourt  making  an  assessment  of  sixty  doUars 
on  each  share  of  the  stock. 

The  defense  that  the  party  was  ignorant  of  the  condition  of  the  company,  and 
that  he  relied  upon  the  representations  of  the  company's  agents,  and  upon  thei^ 
statement  that  no  more  than  twenty  per  cent,  would  eyer  be  assessed  against 
him,  cannot  avail  against  the  terms  of  the  charter  agreed  to  in  writing. 

The  subscription  to  the  stock  was  made  in  Indiana  with  the  agent  of  the  compa- 
ny. The  statute  of  that  State  required  that  agents  of  insurance  companies 
from  other  States  should,  before  entering  upon  ther  duties  in  that  State,  depo- 
sit  in  the  county  clerk's  office  a  copy  of  their  commission  or  appointment  from 
the  company,  together  with  certain  other  papers,  and  declared  that  no  such 
company  should  enforce  any  contract  made  by  their  agents  untU  there  had 
been  a  compliance  with  the  law.  The  fifth  section  de(Jared  what  acts  should 
constitute  a  person  an  agent  of  such  a  company,  and  the  sixth  provided  that 
the  fifth  should  not  apply  to  persons  acting  as  agents  for  foreign  corporations 
for  a  specific  or  temporaiy  purpose,  and  for  a  purpose  not  within  the  ordinary 
business  of  such  corporations. 

BuM^  that  the  ordinary  business  done  by  the  company  in  question  was  an  insur- 
ance business,  and  that  the  act  does  not  refer  to  the  obtaining  of  subscrip- 
tions to  its  stock. 

The  original  charter  of  the  company  provided  that  the  capital  stock  of  the  com- 
pany should  be  $1,000,000,  which  might  be  increased  not  to  exceed  $5,000,000, 
at  the  discretion  of  the  stockholders.  After  the  defendant's  subscription  to  the 
stock,  an  amendment  to  the  charter  was  passed  by  the  Legislature  which  pro- 
vided that  the  board  of  directors  should  have  power  to  mcrease  the  capital 
stock  from  time  to  time,  in  their  discretion. 

Hiidj  that  this  amendment  of  the  charter  of  the  company  was  not  such  a  change 
as  would  authorize  a  subscriber  to  say  that  his  contract  to  pay  the  remainder  of 
his  subscription  was  at  an  end. 

The  original  charter  also  declared,  that  a  certain  notice  should  be  given  to  each 
stockholder  of  the  election  of  directors,  and  that  the  election  should  be  by 
ballot,  by  a  majority  of  the  stock,  allowing  one  vote  for  each  share.  The 
amendment  provided  that  the  stockholders  residing  in  any  town  or  city  might, 
at  any  annual  meeting,  elect  such  number  of  the  directors  as  they  might  be 
entitied  to  by  the  by-laws  of  the  corporation. 

ifeld,  that  this  was  not  such  a  change  in  the  charter  as  would  authorize  a  sub- 
scriber to  the  stock  to  declare  his  agreement  of  subscription  at  an  end,  and  re- 
lease him  from  his  obligation. 

The  board  of  directors,  before  the  defendant  subscribed  to  his  stock,  passed  a  reso« 
lution  to  increase  the  capital  stock  of  the  company  to  $5,000,000,  to  which  in- 
crease the  stockholders  never  cohsented.  The  stock  issued  to  defendant  was 
in  excess  of  the  $1,000,000  authorized  by  the  original  charter,  and  he  had 
no  knowledge  of  the  manner  in  which  the  stock  had  been  increased.  After  the 
amendment  of  the  charter  the  directors  affirmed  their  previous  action  increas- 
ing the  capital  stock,  and  the  defendant  did  not  repudiate  his  membership  as 
a  stockholder,  but  retained  his  certificate  of  stock,  took  part  in  the  election  of 
directors,  and  received  dividends. 
ZTe^  that  the  change  in  the  capital  stock,  before  the  amendltient  of  the  charter, 
was  not  of  such  a  character  as  to  authorize  the  defendant  to  declare  his  obliga- 
tions to  pay  for  his  stock  at  an  end,  and  that,  however,  that  might  be,  the  act  of 
the  directors  and  of  the  defendant  after  the  amendment  estops  him  from  setting 
up  the  change  as  a  defense. — Judgment  for  the  plaintiff. 

Baker,  Hord  &  Hendbiokb,  jjnd  Chas.  E.  MABSH,/or  PlainHff'. 
MoBBiB  &  Wbthebs,  McDonald  &  Butlsb,  HASBiaoK  &  Bises,  axd 
W.  H.  Calkins, /or  D^endanL 
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Dbummomd,  J. 

This  is  an  action  brought  by  Joseph  R  Payson,  the  assignee  of 
the  Bepablic  Insnrance  Gompany,  of  Chicago,  Illinois,  against  War- 
ren H.  Withers.  The  cause  of  action,  as  set  forth  in  the  complaint, 
is  that  on  the  30th  of  July,  1868,  the  defendant  became  owner  of 
ten  shares  of  capital  stock  of  the  insnrance  company,  and  that  the 
stock  was  issued  and  taken  by  the  defendant  upon  the  condition 
that  twenty  per  cent,  was  to  be  paid  in  cash,  and  eighty  per  cent, 
was  to  be  paid  in  case  losses  rendered  its  payment  necessary ; 
that  these  were  the  terms  of  the  charter,  and  the  conditions  upon 
which  the  defendant  became  the  subscriber  to  ten  shares  of  the  stock ; 
and  a  certificate  of  stock  for  these  shares  was  accordingly  issued  to 
him.  The  complaint  proceeds  to  state  that  by  the  losses  which  oc- 
curred in  the  fire  on  the  9th  of  October,  1871,  at  Chicago,  the  com- 
pany became  insolvent ;  that  a  petition  in  bankruptcy  was  filed 
against  the  company  in  the  District  Court  of  the  United  States  for 
the  Northern  District  of  JUinois,  and  a  decree  of  bankruptcy  was 
rendered  against  it  in  that  court ;  and  that  court  had  made  an  as- 
sessment of  sixty  dollars  on  each  share  of  the  stock,  and  required 
the  assignee  to  collect  the  same.  This  is  substantially  the  cause  of 
action  set  forth  in  the  complaint. 

There  is  a  general  denial  by  the  defendant^  which  puts  the  ma- 
terial allegations  of  the  complaint  in  issue ;  and  there  are  various 
special  defenses  set  up  in  the  answer,  the  effect  of  which  is  the  mat- 
ter for  consideration.  The  first  special  defense  is,  in  substance,  that 
the  subscription  of  stock  was  made  by  the  defendant  in  Fort  Wayne, 
in  this  State ;  that  the  company  was  domiciled  and  established  in 
Illinois,  and  was,  in  fact^  a  corporation  created  by  the  laws  of  Illi- 
nois ;  that  the  agents  of  the  company  came  to  the  defendant 
and  mode  certain  representations  as  to  its  condition  and  the 
terms  upon  which  the  stock  was  to  be  subscribed,  alleging  that  no 
more  than  twenty  dollars  per  share  would  be  assessed  against  him 
or  ever  called  for.  The  defendant  asserts  that  he  was  ignorant  of 
the  actual  condition  of  the  company,  and  of  the  circumstances  con- 
nected with  its  organization  and  progress  so  far,  and  that  he,  relying 
upon  the  statements  of  agents,  authorized  his  name  to  be  entered  as 
a  subscriber  upon  the  books  of  the  company,  and  upon  that  condi- 
tion. 

Now,  as  to  this  defense,  it  will  be  observed  that  it  does  not  meet 
the  material  allegations  of  the  complaint,  or  answer  them.    It  may 
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be  all  true ;  still,  the  agreement  set  forth  in  the  complaint  would  cre- 
ate an  absolute  liability  on  the  part  of  the  defendant,  as  by  the  terms 
of  the  charter  the  stock  was  to  be  taken  in  the  manner  stated,  paid 
for  as  set  forth,  and  he  agreed  to  these  terms  in  writing. 

This  defense  dearly,  therefore,  does  not  go  far  enough.  The  re- 
sult would  be,  even  giving  it  all  the  effect  that  could  be  claimed  for 
it,  to  change,  by  loose  declarations  made  by  the  parties  at  the  time;  a 
written  agreement,  which  of  course  cannot  be  done  according  to  well- 
settled  principles  of  law. 

Another  special  defense  is  that  the  subscription  to  the  stock  was 
made  by  the  defendant  in  Indiana  ;  that  the  agent  of  the  company, 
who  was  then  engaged  in  the  general  business  of  procuring  subscrip- 
tions to  the  stock  of  the  company  in  this  State,  did  not  comply  with 
laws  of  the  State  of  Indiana  prior  to  the  commencement  of  its  busi- 
]}ess,  and,  therefore,  that  the  subscription  was  not  operative  as  against 
the  defendant.  This  is  a  special  defense  set  up  under  the  act  of  June 
17th,  1852,  of  this  State,  respecting  foreign  corporations  and  their 
agents  ;  and  the  first  section  of  that  act  declares  as  to  corporations 
not  incorporated  or  organized  in  this  State,  that  the  agents,  before 
entering  upon  the  duties  of  their  agency  in  this  State,  shall  deposit  in 
the  clerk's  office  of  the  county  where  they  propose  doing  business,  a 
power  of  attorney,  commission,  appointment,  or  other  authprity,  un- 
der or  by  virtue  of  which  they  act  as  agenta  The  second  section 
declares  what  the  agents  of  the  corporation  shall  do,  viz.,  file  with 
the  clerk  of  the  Circuit  Court  before  commencing  the  duties  of  their 
agency,  the  authority  of  the  board  of  dii«ectors  authorizing  citizens  of 
this  State  to  maintain  actions  in  the  State  in  relation  to  any  con- 
tracts, and  authorizing  service  of  proces&  The  third  section  declares 
that  the  service  of  process  on  agents  shall  be  sufficient  And  the 
fourth  section,  that  foreign  corporations  shall  not  enforce  any  con- 
tracts made  by  their  agents  before  a  compliance  shall  have  been  made 
with  the  provisions  of  sections  one  and  two  of  the  act  The  fifth  sec- 
tion declares  that  any  person  who  shall  directly  or  indirectly  receive 
or  transmit  money  or  other  valuable  things  U)  or  for  the  use  of  such 
corporation,  or  who  shall  in  any  manner  make  or  cause  to  be  made 
any  contract,  or  transact  any  business  for  or  on  account  of  any  such 
foreign  corporation,  shall  be  deemed  an  agent  of  said  corporation, 
and  be  subject  to  the  provisions  of  this  act  relating  to  the  agents  of 
foreign  corporation&  These  are  the  provisions  of  the  law  contained 
in  the  first,  second,  third,  fourth  and  fifth  sections.  The  sixth  section, 
however,  provides  that  the  fifth  section  shall  not  apply  to  persons  act- 
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ing  as  agents  for  foreign  corporations  for  a  special  or  temporary  pur- 
pose, and  for  a  pnrpose  not  within  the  ordinary  bnsineas  of  such  cor- 
porations. 

Now  it  is  a  question  which  Ues  at  the  threshold  of  the  examination 
of  this  part  of  the  case,  whether  the  act  which  was  done  by  the  agent 
of  this  corporation  and  the  agreement  which  was  entered  into  by  the 
defendant  with  that  agent,  was  such  an  act  or  agreement  as  was  con- 
templated by  this  law,  and  which  it  intended  to  render  inoperative 
unless  the  agent  h^d  complied  with  its  conditions  I  am  clearly  of 
opinion  that  it  was  not.  Conceding  that  a  State  would  have  the 
power  to  prevent  any  of  its  citizens  from  subscribing  vnthin  its  own 
Hmits  to  the  stock  of  a  corporation  of  another  State,  it  would  require 
a  clear  and  explicit  declaration  that  such  a  subscription  should  be  null 
and  void  except  upon  compliance  with  certain  t^rms.  This  act  re- 
lates to  the  usual  business  done  by  a  corporation  and  by  its  agents, 
and  does  not  refer  to  obtaining  subscription  to  its  stock.  The  ordin- 
ary business,  for  instance,  done  by  the  corporation  in  question  here, 
was  an  insurance  business  The  obtaining  of  subscriptions  was  an 
act  preliminary  to  the  commencement  of  its  business.  When  the  sub- 
scriptions were  obtained,  and  the  corporation  was  set  in  motion  and 
was  made  to  perform  its  functions,  then  the  ordinary  business  referred 
to  by  this  act  began — the  issuing  of  policies  of  insurance  and  perform- 
ing the  general  and  other  business  connected  with  such  corporations. 

I  do  not  think  that  it  is  a  fair  or  reasonable  construction  of  the 
language  of  this  law  that  it  intended  to  prohibit  such  a  contract  as 
this.  It  does  not  appear,  in  point  of  fact,  by  this  special  defense 
which  I  am  now  considering,  that  the  corporation  was  doing  any  of 
this  ordinary  business  The  language,  I  think,  therefore,  of  this  sixth 
section,  intended  to  exclude  any  such  agreement  as  was  made  by  the 
defendant  in  this  case  when  it  declared  that  it  was  not  to  apply  to 
persons  acting  as  agents  for  a  special  and  temporary  purpose,  or  for 
purposes  not  within  the  ordinary  business  of  such  corporation. 

Another  special  defense  set  up  is  that  the  company,  without  the 
knowledge  or  consent  of  the  defendant,  on  the  25th  of  March,  1869, 
obtained  from  the  legislature  of  Illinois  an  amendment  to  its  char- 
ter, by  which  the  directors  had  the  right  to  increase  the  capital  stock 
of  the  company  to  five  millions  of  dollars,  and  thereby  the  original 
charter  was  so  changed  as  to  release  him  from  his  liability  to  pay  for 
his  stock.  It  is  necessary,  in  order  to  determine  the  vahdity  of  this 
defense,  to  look  into  the  charter  and  the  amendment  to  see  whether  it 
is  justly  subject  to  the  objection  that  is  made  by  the  defendant.     The 
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act  incorporatmg  the  Bepublic  Insuranoe  Company  was  passed  by 
the  legislature  of  Illinois  on  the  15th  of  February,  1865.  The  first 
section  of  the  act  created  certain  persons  and  their  successors  and 
assigns  a  body  corporate  by  the  name  of  the  Bepublic  Insurance 
Company,  of  Chicago.  The  second  section  was  as  follows  :  "  The 
capital  stock  of  said  corporation  shall  be  one  million  of  dollars, 
and  may  be  increased  to  not  exceeding  five  millions  of  dollars,  at  the 
discretion  of  the  stockholders,  and  shall  be  divided  into  shares  of  one 
hundred  dollars  each,  which  shall  be  considered  personal  property, 
and  be  assignable  and  transferable  only  upon  the  books  of  the  com- 
pany under  such  regulations  as  the  directors  shall  establish."  The 
third  section  provides  that  when  one  hundred  thousand  doUars  were 
subscribed  and  certain  conditions  were  complied  with — ^that  they 
had  organized  by  choosing  three  or  more  directors,  and  those  direct- 
ors had  chosen  a  president,  secretary  and  treasurer,  and  filed  a  certi- 
ficate in  the  office  of  the  derk  of  the  city  of  Chicago— rthen  the  com- 
pany was  to  be  deemed  fully  organized.  The  fourth  section  author- 
ized the  corporation  to  make  and  put  in  execution  by-laws  and  reg- 
ulations. There  are  some  other  sections  of  the  usual  character  in  the 
charters  of  corporations  of  this  kind,  to  which  it  is  not  necessary  to 
refer.  The  eighth  section  declared  that  the  stock  and  affairs  of  said 
corporation  should  be  managed  by  three  or  more  directors.  Now 
this  is,  as  &r  as  it  concerns  any  question  inyolved  in  this  special  de^ 
fense,  all  of  the  charter  that  need  be  referred  to. 

The  amendment  which  is  objected  to  and  referred  to  in  this  special 
defense,  was  passed  by  the  legislature  of  Illinois  on  the  25th  of 
March,  1869,  the  first  section  of  which  authorized  the  company  to 
purchase  and  hold  such  real  estate  as  might  be  convenient  for  the 
transaction  of  its  business,  and  also  to  purchase  any  estate  that  it 
might  be  necessary  to  purchase  which  was  given  to  secure  any 
loan  or  debt,  The  second  section  of  the  amendment  was  as  fol- 
lows :  "  The  board  of  directors  shall  have  power  to  increase  the  cap- 
ital stock  of  said  company  from  time  to  time,  in  their  discretion."  It 
will  be  recollected  that  the  language  of  the  second  section  of  the  ori- 
ginal act  was,  that  it  might  be  increased  to  not  exceeding  five  mil- 
lions of  dollars,  at  the  discretion  of  the  stockholder&  This  author- 
ized it  to  be  increased  at  the  discretion  of  the  board  of  directors. 
The  amendment  says  nothing  about  the  extent  of  the  increase.  The 
third  section  declared  that  the  stockholders  resident  in  any  town  or 
city  within  the  United  States  mighty  at  any  annual  meeting  of  such 
stockholdersi  to  be  held  in  such  town  or  oily,  elect  such  number  of 
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members  for  a  board  of  directors  as  such  stockholders  might  be  en- 
titled to  by  the  by-laws  of  the  corporation.  The  fourth  section  au- 
thorized the  board  of  directors  to  make  by-laws.  The  original  act 
was,  that  the  corporation  might  have  power  to  make  and  put  in  exe- 
cution by-laws — probably  no  essential  difference  between  the  origin- 
al act  and  the  amendment  in  this  particular.  The  amendment  con- 
tuns  two  other  sections  that  have  no  bearing  upon  the  question  be- 
fore the  court. 

Now  BO  far  as  there  are  any  changes  made  by  the  amendment  of 
such  a  character  as  to  affect  the  contract  which  the  defendant  had 
made  in  1868  with  the  corporation,  there  are  only  two  particulars  to 
which  it  is  necessary  to  refer.  As  I  have  said,  by  the  original  char- 
ter the  capital  of  the  company  was  to  be  increased  to  five  millions  of 
dollars  at  the  discretion  of  the  stockholders.  By  the  amendment,  the 
board  of  directors  had  the  right  to  increase  it.  The  original  char- 
ter declared  that  certain  notice  should  be  given  of  the  election  of  di- 
rectors to  each  stockholder  by  pubUc  advertisement  or  personal  no- 
tice, and  that  it  should  be  by  ballot  by  a  majority  of  the  stock,  allow- 
ing one  vote  for  every  share,  either  by  person  or  by  proxy  ;  and  the 
amendment  declared  that  certain  persons,  under  the  circumstances 
referred  to  in  it,  should  meet  and  elect  directors — as  many  as  the  by- 
laws would  authorize.  These  seem  to  me  to  be  the  only  substantial 
particulars  under  which  it  can  be  claimed  that  the  amendment  con- 
stituted such  a  change  in  the  relation  between  the  corporation  and 
stockholders  as  to  authorize  any  stockholder  to  claim  that  the  con- 
tract which  he  had  made  to  subscribe  to  the  stock  was  vitiated  ;  and 
the  question  is  whether  these  changes  give  any  countenance  to  that 
position  ?    I  think  they  do  not 

How  the  discretion  of  the  stockholders  to  increase  the  stock  should 
be  made  manifest,  the  original  charter  does  not  state.  It  declared 
that  the  stock  and  affairs  of  the  corporation  were  to  be  managed  by 
the  directors,  and  there  is  great  force,  I  think,  in  the  argument,  that 
inasmuch  as  the.directors  were  the  persons  through  whom  the  stock- 
holders acted,  that  discretion  might  be  manifested  through  the  au- 
thorized action  of  the  directors.  But  however  this  may  be,  I  do  not 
think  that  the  change  of  such  vague  and  indefinite  phraseology  as 
this,  as  to  the  manner  in  which  the  capital  of  a  corporation  is  to  be 
increased,  would  give  the  right  to  a  subscriber  to  tiie  stock  to  de- 
clare that  the  contract  which  he  bad  made  for  his  subscription,  and 
by  which  he  paid  a  certain  portion  and  agreed  to  pay  the  remainder 
when  the  necessity  for  its  payment  appeared,  was  at  an  end.    It 
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seems  to  me  that  is  was  oixe  of  the  implied  conditions  npon  which  he 
entered  into  his  agreement — that  the  power  of  the  legislature  might 
be  exercised  to  vary  in  that  way  the  manner  in  which  the  capital 
stock  should  be  increased.  It  may  be  conceded  that  there  are  limita- 
tions to  the  power  of  the  legislature  in  such  a  case  as  this  ;  that  the 
legislature  may  go  so  far  in  changing,  altering,  or  revolutionizing  the 
whole  scope  and  spirit  of  the  original  charter  by  amendments,  as  to 
authorize  a  stockholder  to  say  that  he  has  not  entered  into  that  con- 
tract— that  his  obligations  have  ceased  by  wrongful  acts  of  the  legis- 
lature ;  but  while  that  is  true,  it  is  also  true  that,  to  a  certain  extent, 
the  terms  of  a  grant  are  subject  to  the  control  of  the  legislature,  and 
every  stockholder  takes  his  shares  subject  to  that  control,  and  sub- 
ject also  to  the  control  of  those  who  manage  its  afPairs,  namely,  the 
board  of  directors.  And,  therefore,  when  the  legislature  has  acted 
iu  such  a  manner  as  this,  and  has  merely  declared  that  instead  of  the 
stock  being  increased  by  the  corporation  at  the  discretion  of  the 
stockholders,  that  it  shall  be  increased  by  the  resolution  or  act  of  the 
board  of  directors,  it  is  not  such  a  change,  in  my  opinion,  as  would 
authorize  a  subscriber  to  say  that  his  contract  is  at  an  end. 

Then  as  to  the  election  of  directors.  It  is  true  that  there  is,  ix> 
some  extent,  a  change  made  in  the  mode  of  electing  directors  ;  but  it 
is  to  be  observed  that  the  original  charter  does  not  declare  how  many 
directors  there  shall  be.  It  is  three  or  more — ^no  limit  to  the  number 
of  directors ;  and  the  amendment  simply  declares  that  the  stock- 
holders, within  certain  territorial  limits,  may  have  the  power  to  elect 
such  number  of  directors  as  the  by-laws  may  authorize.  Now,  cer- 
tainly there  is  nothing  in  the  origii^  charter  to  prevent  these  by- 
laws from  declaring  what  number  of  directors  there  shall  be,  and 
what  their  qualifications,  other  than  they  must  be  stockholders  as  the 
original  charter  requires.  There  was,  therefore,  no  such  change  by 
this  amendment,  in  the  original  terms  of  the  law,  as  to  authorize  a 
subscriber  to  the  stock  to  declare  his  agreement  of  subscription  at  an 
end  and  his  release  from  its  obligation. 

The  other  special  defense,  and  I  think  the  most  important  one 
presented  in  this  case,  is  that  which  declares  that  this  was  a  company 
incorporated  by  the  legislature  of  Illinois  with  a  capital  stock  of  one 
million  of  dollars,  and  power  to  the  stockholders  at  discretion  to  in- 
crease it  to  five  millions  of  dollars,  and  that  the  stockholders  never 
increased  the  stock,  but  that  the  board  of  directors  in  January,  1868, 
by  resolution  pretended  to  do  so  to  the  extent  of  five  millions  of  dol- 
lars ;  that  the  stockholders  never  consented  to  this  increase  ;  that  the 
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defendant  subscribed  for  his  stock  in  July,  1868,  at  Fort  Wayne  ; 
that  this  stock  was  in  excess  of  the  one  million  of  dollars  of  stock 
which  was  authorized  by  the  original  charter  ;  and  that  he  had  no 
knowledge  of  the  manner  in  which  the  capital  stock  had  been  in- 
creased.    It  will  be  seen,  however,  from  what  has  already  been  said, 
that  it  can  hardly  be  claimed,  on  the  part  of  the  defendant,  that  this 
change  was  of  such  a  character,  taking  this  special  defense  in  its 
largest  extent,  as  to  authorize  him  to  declare  his  obligation  at  an  end. 
As  I  have  said,  it  may  well  be  claimed  it  was  a  power,  incident  to  the 
grant,  for  the  legislature  to  authorize  an  increase  of  the  capital  stock 
by  the  directors,  even  if,  under  the  terms  of  the  original  charter,  the 
stockholders  could  not  exercise  that  discretion  through  the  directors. 
It  will  not  do,  when  a  citizen  of  a  State  subscribes  to  the  capital 
stock  of  a  foreign  corporation,  to  say  that  he  was  ignorant  of  the 
terms  of  the  act  which  created  that  corporation.     He  is  presumed  to 
know  what  those  terms  are.     They  are  created  by  the  law  of  another 
State,  and  he,  for  the  purpose  of  assuming  his  obligation,  in  a  certain 
sense,  goes  into  another  State  and  caste  off  for  the  time  the  vesture 
which  his  own  State  throws  around  him,  and  puts  on  that  of  the 
other  State,  and  is  bound  by  the  obligations  which  the  legislature  of 
that  State  has  imposed  upon  the  corporation,  and  the  privileges  which 
it  has  granted,  and  the  condition  and  terms  of  the  grant.    All  these 
he  is  presumed  to  know,  just  as  much  as  when  he  makes  any  con- 
tract to  be  executed  by  him  in  another  State.     When  he  makes  a 
contract  in  Indiana  which  is  to  be  executed  in  another  State,  every 
citizen  of  Indiana  is  bound  by  the  laws  of  the  State  where  the  con- 
tract is  by  him  to  be  performed.     The  laws  of  Indiana  have  all  ceased 
to  operate  upon  that  contract  when  he  enters  into  it  upon  the  con<ii- 
tion  and  understanding  that  its  terms  and  obligations  are  to  be  con- 
trolled by  the  laws  of  another  State.     So  here  this  defendant,  when 
he  entered  into  this  agreement,  did  it  with  reference  to  the  laws  of 
the  State  of  XUiuois — the  special  act  of  incorporation   which  was 
passed  in  February,  1865.    The  well-known  maxim,  of  course,  applies 
to  him  in  this  case,  just  as  it  does  in  relation  to  any  law  of  Indiana — 
that  ignorance  of  it  does  not  excuse  him. 

But,  however  this  may  be  in  relation  to  this  special  defense,  the 
replication  made  to  it,  I  think,  removes  every  difficulty  there  may  be 
in  the  way,  which  alleges  that  after  the  passage  and  taking  effect  of  the 
amendatory  act,  the  directors  afi&rmed  their  previous  action  increas- 
ing the  stock  of  the  company  to  five  millions  of  dollars,  and  that  the 
defendant  did  no  act  in  repudiation  or  denial  of  his  membership  in 
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the  insnrance  company  as  stockholder ;  bnt^  on  the  contrary,  nntO 
after  the  happening  of  the  losses,  the  defendant  continaed  to  hold 
and  retain  his  certificate  of  stock  which  had  been  issued  to  him  by 
the  company,  and  to  participate  in  its  affiurs  and  profits,  by  aiding 
in  the  election  of  directors,  and  by  receiving  dividends  dedared  on 
his  stock.  Now,  this,  I  think,  is  a  good  reply  to  anything  contained 
in  this  special  defense. 

It  may  be  said  in  conclusion,  that  the  defense  is  not  of  a  character 
to  commend  itself  very  strongly  to  the  consideration  of  a  court  of 
justice.  The  company  was  unfortunata  Eveiything  went  on,  as  far 
as  we  can  know — and  we  have  the  right  to  suppose  so  from  the 
allegations  contained  in  these  pleadings — satisfactorily  to  the  defend- 
ant until  this  misfortune  happened.  He  made  no  complaint  He 
participated  in  all  the  advantages  of  the  company,  received  dividends, 
and  elected  directors,  but  when  the  storm  came — ^when  this  terrible 
fire  swept  away  so  many  millions  of  property — and  rendered  this  com- 
pany bankrupt,  and  made  it  indispensable  for  those  who  had  claims 
upon  it  to  call  upon  the  subscribers  to  the  stock  to  meet  their  obliga- 
tions, in  order  to  fulfill  contracts  of  the  company,  then  he  complains — 
then  he  wakes  up  to  aU  the  various  objections  which  are  set  forth  in 
this  answer. 

Now  under  such  circumstances,  when  this  is  the  only  fund  that  the 
pohcy-holders  have  to  meet  the  losses  which  they  have  incurred,  and 
the  only  way  in  which  the  bankrupt  company  itself  can  respond  to 
their  demands,  it  would  seem  as  though  there  ought  to  be  an  in- 
superable bar  created  by  the  law,  impossible  to  get  over  in  order  to 
prevent  equity  from  being  done  in  such  a  case.  I  see  no  insur- 
mountable obstacle  in  the  way  here  to  prevent  the  courae  of  equity. 
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GOUET   OF  APPEALS   OP   MABTLAND, 

APBIL  TEBM,    1872. 


Appeal  from  the  Superior  Court  of  Baltimore  OUy. 


THE  FRANKLIN  FIRE  INS.  CO.,  or  Baltemobe,  Appellant, 

V8. 

THE   CHICAGO   ICE  COMPANY,    AppeUee* 

The  appellant  issued  a  policy  upox^an  ice-honse  belonging  to  the  appellee.  The 
poHcy  provided  that  persons  sustaining  loss  or  damage  should  forthwith  give 
notice  thereof  and  snould  also  furnish  proofs  of  loss,  including  a  certificate 
from  a  magistrate  or  notary  public.  The  policy  also  provided  that  nothing  but 
a  distinct  specific  agreement,  clearly  expressed,  and  indorsed  on  the  policy, 
should  operate  as  a  waiver  of  any  condition  or  restriction  therein. 

The  appellee,  after  the  loss,  delivered  proofs  of  loss  to  the  agent  of  the  appellant, 
but  failed  to  deliver  a  certificate  fiK>m  a  magistrate  or  notary  public.  No  ob- 
jection was  made  by  the  company  to  the  absence  of  the  certificate,  and  the 
president  of  the  company  afterwards  refused  to  pay  the  loss,  on  other  grounds 
than  the  defects  in  the  proofis  of  loss  or  the  absence  of  the  certificate. 

Heidi  that  apart  from  the  provision  in  the  policy  in  regard  to  waiver,  the  appellant 
was  precluded  from  objecting  to  the  sufficiency  of  the  proofs  of  loss,  and  that 
the  provision  refers  to  those  conditions  and  provisions  of  the  policy  which,  en- 
ter mto  and  form  a  part  of  the  contract  of  insurance,  and  are  essential  to  make 
it  a  binding  contract  between  the  parties,  and  that  it  has  no  reference  to  those 
stii)ulations  which  are  to  be  performed  after  the  loss  has  occurred,  such  as 
giving  notice  and  furnishing  proofs  of  loss. 

On  the  back  of  the  policy  was  the  following  printed  memorandum  :  **  Builders' 
Bisk. — The  working  of  carpenters,  roofers,  tin-smiths,  gas-fitters,  plumbers  or 
other  mechanics  in  building,  altering  or  repairing  the  premises  named  in  the 
policy,  wUl  vitiate  the  same  unless  permission  for  such  work  is.  indorsed  in 
writing  hereon."  .  The  president  testified  that  he  always  kept  a  crew  of  men,  and 
a  carpenter  or  two,  about  the  building  the  year  round,  and  was  constantly 
making  repairs  and  keeping  the  building  in  thorough  condition. 

Head,  that  the  memorandum  did  not  refer  to  the  casual  patching  up  of  the  build- 
ing, such  as  was  spoken  of  by  the  witness,  but  to  such  hazardous  use  of  the 
bmlding  as  is  generally  denominated  "  Builder's  Bisk,"  which  arises  from  plac- 
ing it  under  the  control  of  workmen  for  rebuilding,  alteration  or  repairs. 

The  liability  of  the  building  to  injury  by  the  use  for  which  it  was  intended,  and 
the  necessity  for  the  prosecution  of  business  that  the  breakages  and  damages 
should  be  repaired  as  tney  occurred,  will  be  presumed  to  have  been  in  the  con 

*  DeciBion  rendered  Hay  22nd,  1872. 
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templation  of  tlie  company  at  the  time  the  contract  was  made,  and  to  have 
been  permitted  by  the  written  terms  of  the  policy  insuring  the  premises  as  an 
ice-hoiise.  t 

Tlie  proposition  that  the  assured  was  obliged  to  continue  the  same  insurance  on 
the  property  as  existed  at  the  time  of  the  application,  was  errontous.  There 
was  no  such  warranty  in  the  policy. 

The  proof  was,  that  appellee  was  in  possession  of  the  property,  claiming  and  oc- 
cupying it  as  its  owner. 

Hddt  that  in  the  absence  of  proof  of  an  outstanding  title  in  others  or  any  incum- 
brance upon  the  property,  the  prima  fade  presumption  of  a  seizin  in  fee  grow- 
ing out  of  the  occupation  by  the  appellee  as  owner  of  the  property,  was  suf- 
cient  to  show  an  insurable  interest  therein.    Judgment  aflSrmed. 

This  was  an  action  of  covenant  on  a  policy  of  insurance  issued  by 
the  appellant  to  the  appellee,  insonng  against  loss  or  damage  by  fire 
to  the  amount  of  twenty-five  hundred  dollars,  from  the  10th  of 
November,  1868,  to  the  10th  of  November  1869,  "  their  one  story 
frame  ice-house,  situate  detached  on  the  line  of  the  Chicago  and 
Northwestern  Railroad,  at  Crystal  Lake,  McHenry  County,  Illinoia" 
The  fire  occured  early  on  the  morning  of  the  llih  of  August,  1869, 
and  on  the  same  day  Mr.  Blake,  the  secretary  of  the  appellee,  gave 
notice  of  the  loss  to  Messrs  Campbell,  Whitman  &  Wallace,  the 
agents  in  Chicago  of  the  appellanl;  who  took  the  insurance,  and  on 
the  same  day  they  sent  the  notice  of  the  loss  to  the  appellant.  The 
proofs  of  the  loss  were  then  made  out  by  the  secretary,  Mr.  Blake,  who 
was  inexperienced  in  such  matters,  and  was  not  aware  of  the  necessi- 
ty to  have  a  certificate  of  the  nearest  magistrate  or  notary  public,  as 
required  by  the  following  condition  of  the  policy  : 

X.  "Persons  sustaining  loss  or  damage  by  fire,  shall  forthwith  give 
notice  thereof  in  writing  to  the  company,  and  as  soon  after  as  possi- 
ble they  shall  deliver  as  particular  an  account  of  their  loss  and  dam- 
age as  the  nature  of  the  case  will  admit,  signed  with  their  own  hands. 
And  they  shall  accompany  the  same  with  their  oath  or  afi&rmation, 
declaring  the  said  account  to  be  true  and  just ;  showing  also  whether 
any,  and  what  insurance  has  been  msbde  on  the  same  property  ;  giv- 
ing a  copy  of  the  written  portion  of  the  policy  of  each  company'; 
what  was  the  whole  cash  value  of  the  subject*  insured  and  their  in- 
terest therein ;  in  what  general  manner  the  building  containing 
the  subject  insured,  and  the  several  parts  thereof,  were  occupied  at  the 
time  of  the  loss,  and  who  were  the  occupants  of  such  building,  and 
when  and  how  the  fire  originated.  They  shall  also  produce  a  certifi- 
cate under  the  hand  and  seal  of  a  magistrate,  notary  public  or  com- 
missioner of  deeds  most  contiguous  to  the  place  of  the  fire,  and  not 
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concerned  in  the  loss  as  creditor  or  otherwise ,  not  related  to  the  in- 
sured, stating  i^at  he  has  examined  the  circumstances  attending  the 
fire,  loss  or  damage  alleged,  and  that  he  is  acquainted  with  the  char- 
acter and  circumstances  of  the  assured,  and  that  he  verily  believes  that 
he,  she,  or  they  have  by  misfortune  and  without  fraud  or  evil  prac- 
tice, sustained  loss  and. damage  on  the  subject  insured  to  the  amount 
which  such  magistrate,  notary  public  or  commissioner  of  deeds  may 
certify."  ******* 

When  Campbell,  Whitman  &  Wallace,  on  the  11th  of  August,  1869, 
sent  the  notice  of  loss,  they  received  in  reply  from  the  president 
of  the  appellant,  a  letter  dated  the  17th  of  the  same  month,  by  which 
they  were  notified  that  the  matter  had  been  referred  to  Bamum  & 
Wells  as  the  adjusters  of  the  appellant.  Bamum  &  Wells  declined 
to  act,  but  with  the  approval  of  the  appellant  employed  R  H.  Law- 
rence as  adjuster  in  their  stead.  Blake,  the  secretary  of  the  appellee, 
made  up  the  proofis  of  loss  and  leftihem  with  Campbell,  Whitman  & 
Wallace  ten  days  or  two  weeks  after  the  fire.  No  objection  was 
made  to  the  want  of  a  certificate.  Campbell,  Whitman  &  Wallace, 
after  retaining  the  proofs  for  several  days,  returned  them  to  Blake 
with  directions  to  hand  them  to  Mr.  Lawrence,  the  adjuster.  Blake 
delivered  the  proofs  to  Lawrence,  receiving  a  promise  to  let  him  knpw 
if  they  were  correct,  after  he  had  examined  them.  The  proofs  were 
sent  by  Lawrence  to  the  appellant  and  they  were  received  about  the  last 
of  September,  1869.  No  notice  was  ever  given  to  the  appellee  of  any 
objections  to  the  proofs  furnished  on  the  ground  of  the  absence  of 
the  certificate,  and  no  objection  was  made  even  in  general  terms  to 
the  proofis  until  the  letter  of  the  president  of  the  appellant  to  the  ap- 
peUee's  attorney  under  date  of  the  28th  of  December,  1869.  In  the 
month  of  December  Mr.  Smith,  the  president  of  the  appellee,  went  to 
Baltimore  and  there  had  an  interview  with  the  president  af  the  ap- 
pellant, and  demanded  payment,  which  was  refused,  not  on  the  ground 
of  the  insufficiency  of  the  proofe,  but  because,  as  the  appellant  claimed, 
it  was  not  on  the  risk.  Mr.  White,  the  president  of  the  appellant, 
gave  a  dfierent  statement  of  the  interviei^i  but  fixed  the  date  of  the 
meeting  as  early  in  December.  Mr.  Smith  having  been  unable  to  ob- 
tain the  amount  which  he  claimed  under  the  policy,  applied  to  coun- 
sel, whereupon  the  follovnng  correspondence  occurred  between  them 
and  the  president  of  the  appellant : 

BaUimore,  Deo,  11th,  1869. 
DxAB  Sib  : — ^We  hold  tor  collection  the  claim  of  the  Chicago  Ice 
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Company  nnder  your  policy,  No.  2396,  for  $2,500.00.    We  nnder- 
Btand  you*  have  received  proof  of  loss.    If  the  same  if  insofBoient  or 
defectiye  in  any  particular  we  will  gladly  correct  it  upon  notice. 
We  trust  we  can  arrange  this  matter  with  you  without  suit 

Truly  yours, 

MaBSHALL  &  FiBHEB. 

Mb.  Whitb,  PresL  Franklin  Fire  Insurance  Co, 

Baltinwre,  Dec,  ISth,  1869. 

MiBwmL  Mawattatt.  &  FiSHEB, 

Oentlemen : — ^Your  note  is  at  hand  and  duly  considered.  I  have 
written  to  Chicago  for  a  full  report  in  regard  to  the  loss  of  Chicago 
Ice  Co.,  and  expect  to  receive  it  in  a  few  days^  when  I  will  call  upon 
you.  Very  truly  yoturs, 

L.  S.  W^iTE,  Pred. 

Baltimore,  Dec.  2Sth,  1869. 

MeSSBS.  MaBSHALL  &  FlSHEB, 

OenUemen : — ^The  papers  sent  us  as  "  Proofs  "  in  regard  to  loss 
of  Chicago  Ice  Co.,  are  not  complete  nor  satisfactory.    You  wiU  there- 
fore please  have  the  same  properly  prepared  and  placed  in  our  hands, 
80  that  we  can  give  the  same  proper  examination  and  consideration. 
Very  truly  yours, 

L.  S.  White,  Frest. 

BalHmore,  2Qth,  Deer.,  1869. 
L.  S.  Whtte,  Esq.,  Frest  Franklin  Fire  Ins.  Co., 

Dear  Sir : — ^Yours  of  28th  insi  is  received.  In  your  former 
letter  of  the  18th  inst.  you  informed  us  that  you  had  written  to  Chi- 
cago for  a  full  report  in  regard  to  the  loss,  and  expected  to  receive  it 
in  a  few  days,  when  you  would  call  upon  us.  It  seems  that  at  the 
date  of  your  first  letter  you  made  no  objection  to  the  proof  of  loss, 
nor  are  we  aware  in  what  respect  you  now  object  to  it. 

If  you  will  indicate  the  particulars  in  which  you  consider  the 
proof  of  loss  defective,  we  will  take  measures  to  have  all  such  defects 
cured  as  far  as  we  may  deem  it  material  to  do  so. 

We  desire  also  to  know,  to  save  all  unnecessary  trouble,  whether 
your  company  will  pay  upon  being  furnished  with  such  preliminary 
proof  as  your  policy  requires. 

Very  respectfully,  your  obedient  servants, 

Marshall  &  Fibhbb. 


Digitized  by  CjOOQIC 


1873]  FranJdin  Fire  Ins.  Oo.  vs.  Ohioago  Ice  Oo.  613 

BaUimore,  January  Srcf,  1870. 
Messes.  yLkssBJtLL  &  Fishes,  BaUimorey 

Ghntlemen:  As  president  of  the  Franklin  Fire  Ins.  Oo.,  I 
most  insist  that  the  Chicago  Ice  Co.  shall  famish  proper  legal  preli- 
minary proofs  of  loss  before  they  claim  payment  of  this  company, 
and  I  do  not  intend  in  any  wise  to  waive  the  production  of  snch  pre- 
liminary proofis  as  required  by  our  policy.  What  preliminary  proofs 
are  necessary  and  material  you  must  determine  from  the  policy,  and 
as  lawyers  you  can  do  that  better  than  myself. 

Very  truly  yours, 

L.  8.  White,  Frea't. 

The  following  memorandum  was  printed  on  the  back  of  the  policy 
of  insurance  : ' 

19*  Builder's  Bisk. — ^The  working  of  carpenters,  roofers,  tin- 
smiths, gas-fitters,  plumbers,  or  other  mechanics  in  building,  altering, 
or  repairing  the  premises  named  in  this  policy,  will  yitiate  the  same, 
unless  j>ennission  for  such  work  be  indorsed  in  writing  hereon. 

ExceptioTL — ^The  plaintiff  offered  three  prayers,  the  second  and 
third  of  which  the  court  refused  ;  the  first,  as  follows,  it  granted  : 

Isi  That  if  the  jury  shall  find  from  the  evidence  that  the  plaintiff  fur- 
nished to  the  agent  of  the  defendant,  in  Chicago,  the  preliminary  proo& 
of  loss  offered  in  evidence,  and  that  said  proofs  were  forwarded  bysaid 
agent  to  the  defendant,  and  received  by  the  defendant  on  the  25th  of 
September,  1869,  and  that  the  defendant  retained  said  proofs  of  loss, 
and  made  to  the  plaintiff  or  its  agents  no  objection  thereto,  nor  any  ob-  . 
jection  to  the  absence  of  a  certificate  as  required  by  the  10th  condi- 
tion of  the  poUcy,  up  to  the  time  when  Mr.  White,  president  of  the 
defendant,  had  the  conversation  with  the  witness  Smith,  testified  to 
by  said  Smith,  in  the  month  of  December,  1869,  should  the  jury  find 
such  conversation  ;  and  if  they  further  find  that  in  said  conversation 
the  said  president  of  the  defendant  refused  to  pay  the  loss  under  said 
policy  upon  grounds  other  than  the  defects  of  said  proofs  of  loss,  or 
the  absence  of  said  certificate,  or  both,  and  that  at  the  time  of  so  re- 
fusing to  pay,  the  said  president  of  the  defendant  made  to  said  Smith 
no  objection  to  said  proofs  of  loss,  or  to  the  absence  of  said  certifi- 
cate, then  the  defendant  cannot  now  object  to  the  sufficiency  of  said 
proofs,  nor  the  absence  of  said  certificate,  notwithstandinig  the  jury 
may  find  that  the  witness  White  wrote  the  letters  of  December  28th, 
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1869,  and  January  3rd,  1870,  tinder  the  circumstances  offered  in  ev- 
,  idenca 

The  defendant  offered  the  following  prayers  : 

1st  That  if  the  jury  believe  the  statement  of  the  witness,  James  P. 
Smith,  Jr.,  the  president  and  superintendent  of  the  plaintiff  in  his 
deposition  contained,  that  he  kept  a  crew  of  workmen  and  a  carpen- 
ter or  two  about  the  building  in  controversy  the  year  round,  and 
was  constantly  making  repairs  and  keeping  the  building  in  thorough 
condition,  the  policy  was  vitiated  by  reason  of  the  facts  so  stated,  un- 
der the  memorandum  printed  on  the  back  of  said  policy  and  headed 
"  Builder's  Bisk,"  and  the  verdict  must  be  for  the  defendant. 

2nd.  That  the  preliminary  proof  offered  in  evidence  by  the  plain- 
tiff as  having  been  furnished  to  the  defendant  prior  to  the  institution 
of  this  action  is  not  legally  sufficient  to  entitle  the  -plaintiff  to  re- 
cover, and  it  being  admitted  that  the  president  of  defendant,  acting 
for  it,  addressed  to  the  attorneys  of  the  plaintiff  and  sent  to  them  on 
or  about  the  third  of  January,  1870,  the  letter  of  that  date  which  is 
in  evidence,  the  verdict  of  the  jury  must  be  for  the  defendant. 

3rd.  That  the  plaintiff  was  bound*  to  disclose  and  make  known  to 
the  defendant,  before  or  at  the  time  of  the  delivery  of  the  policy  in 
suit,  every  fact  material  to  the  risk  ;  and  if  the  jury  shall  find  that 
the  plaintiff  failed  or  omitted  so  to  disclose  and  to  make  known  to  the 
defendant  any  fact  whatever  material  to  the  risk,  the  jury  must  find 
for  the  defendant — even  although  the  jury  should  further  find  that 
Campbell,  Whitman  &  Wallace,  of  Chicago,  were  at  that  time  agents 
of  the  defendant  to  receive  and  forward  apphcations  for  insurance, 
and  that  they  were  referred  by  the  plaintiff  to  L.  N.  Moore  &  Co., 
of  Chicagfo,  and  took  the  form  of  the  pohcy  or  application  from  one 
of  the  forms  of  said  L.  N.  Moore  &  Co.,  without  any  representation 
on  the  part  of  the  plaintiff  as  stated  by  the  witness  Wallace.  This 
prayer  was  refused  as  offered,  but  granted  with  the  following  modifi- 
cation : 

But  in  considering  the  proposition  put  to  them  in  this  prayer,  the 
jury  are  to  take  into  consideration  that  the  defendant,  in  making  in- 
surance upon  an  ice-house  like  that  mentioned  in  the  evidence,  and 
devoted  to  the  uses  therein  mentioned,  is  presumed  to  know  and  to 
have  contemplated  all  the  casualties  and  incidents  to  which  the  sub- 
ject might  be  properly  liable  as  such  ice-house  devoted  to  such  uses. 

4th.  That  Campbell,  Whitman  &  Wallace,  of  Chicago,  were  capa- 
ble of  acting  in  law  and  fact  as  the  agents  of  the  plaintiff  in  obtain- 
ing insurance  froni  the  defendant,  notwithstanding  they  were  at  the 
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same  time  agents  of  the  defendant  to 'procure  business  for  it. 
And  if  the  jury  shall  find  that  £he  plaintiff  did  so  make  the  said  firm 
its  agents  in  this  case,  the  plaintiff  is  as  much  bound  by  their  acts 
done  in  the  cause  of  such  agency  as  if  they  had  not  been  defendant's 
agents  at  the  same  time. 

5th.  That  the  defendant  is  not  bound  by  any  acts  of  parties  in  Chi- 
cago purporting  to  be  its  agents,  except  to  the  extent  to  which  the 
jury  shaU  find  that  they  were  authorized  by  the  defendant  to  act  for 
it  piior  to  the  acts  done,  or  at  the  time  thereoi^  and  not  subsequently 
thereto,  [unless  they  shall  find  that  cfier  the  said  ads,  and  with  full 
knoidedge  thereof  the  defendant  ratified  and  confirmed  them,^  And 
the  jury,  in  determining  upon  the  existence  and  extent  of  any  such 
agency,  must  be  governed  by  their  own  conclusions  from  the  evi- 
dence, and  not  by  the  declarations  or  pretensions  of  parties  claiming 
to  be  agents  of  the  defendant,  and  to  act  in  its  name,  although  the 
testimony  of  such  parties  as  witnesses  may  be  regarded  for  that  pur- 
pose along  with  its  other  evidence  in  the  case.  (Refused  as  offered, 
but  granted  with  this  modification  :)  Unless  they  shall  find  that  af- 
ter the  said  acts,  and  with  full  knowledge  thereof,  the  defendant  rati- 
fied and  confirmed  them. 

6tlL  That  if  during  the  period  embraced  in  the  policy  the  premises 
in  question  were  so  occupied  or  used  as  to  increase  the  risk,  or  if  the 
risk  duriilg  the  said  period  was  increased  by  any  means  whatever 
within  the  control  of  the  assured,  the  policy  is  void,  and  the  plaintiff 
is  not  entitled  to  recover. 

7th.  That  if .  the  jury  find  from  the  evidence ,  that  the  application 
which  the  plaintiff  made,  or  authorized  to  be  made,  to  the  defendant 
for  the  insurance  in  controversy,  omitted  or  concealed  any  fact  in  the 
description  of  the  premises  material  to  the  risk,  then  the  plaintiff  can- 
not recover.  The  sixth  and  seventh  prayers  were  refused  as  offered, 
but  granted  with  the  modification : 

But  in  considering  these  prayers  the  jury  will  take  into  considera- 
tion the  nature  and  use  of  the  property  as  described  in  the  evidence. 

8th.  That  the  plaintiff  is  bound  by  the  representation  as  to  con- 
tributing insurance  contained  in  its  appHcation,  and  if  that  repre- 
sentation was  untrue  the  policy  is  void  and  the  plaintiff  is  not  en- 
titled to  recover. 

9th.  That  even  if  the  plaintiff  should  under  any  instruction  of  the 
court  be  entitled  to  a  verdict,  it  can  only  recover  upon  the  basis  of 
contribution  stated  in  the  application. 

10  th.  That  there  is  no  legal  or  competent  evidence  in  this  cause  to 
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show  that  the  plaintiff  in  this  case  had  any  legal  insurable  interest 
in  the  property  mentioned  in  this  cause  as  destroyed  by  fire,  either  at 
the  time  of  the  making  of  the  said  policy  or  at  the  time  of  its  des- 
truction by  fire  as  testified  to  in  this  cause,  and  therefore  the  plaintiff 
is  not  entitled  to  recover. 

11th.  That  the  preliminary  proofs  shown  by  the  evidence  to  have 
been  furnished  to  the  defendant  by  the  plaintiff,  are  in  themselves 
insufficient  under  the  policy,  and  their  verdict  must  consequently  be 
for  the  defendant  unless  they  find  the  facts  to  be  true  which  are  as- 
sumed as  the  basis  of  the  plaintiff's  first  prayer  granted  by  the  court. 
And  by  the  words  "preliminaiy  proofs,"  the  defendant  means  to 
cover  the  certificate  of  a  magistrate  notary  pubhc,  or  a  commissioner, 
required  by  the  tenth  condition  of  the  policy. 

The  defendant,  by  its  counsel,  objected  to  the  first  prayer  by  the 
plaintiff  because  the  evidence  in  the  case  was  insufficient  to  support 
the  proposition  of  law  therein  asserted,  even  if  such  proposition  were 
law  upon  the  hypothesis  of  facts  that  it  assumed,  which  was  denied. 

The  court  (Dobbin,  J)  rejected  the  defendant's  firsts  second,  third, 
fifth,  sixth,  seventh,  eighth,  ninth  and  tenth  prayers  as  offered,  but 
granted  the  third,  fiftii,  sixth  and  seventh  with  modifiations,  and 
granted  as  offered  its  fourth  and  eleventh. 

To  the  granting  of  the  plaintiff's  first  prayer,  and  to  the  refusal  of 
the  court  to  grant  the  defendant's  first,  second,  third,  fifth,  sixthi 
seventh,  eighth,  ninth  and  tenth  prayers  as  offered,  the  defendant 
excepted  ;  and  the  verdict  and  judgment  being  for  the  plaintiff  for  $2,- 
348.78  etc.,  the  defendant  appealed. 

R  J.  BouLDm  AND  John  Cabson, /or  Appdlant, 
William  A.  Fisheb  and  Chables  Mabshall,  for  Appdlee. 


The  cause  was  argued  before  Babtol,  C.  J.,  Stkwabt,  Mh.t.kr,  Alvet 
and  Bobinson,  JJ. 

Babtol,  G.  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  of  covenant  on  a  policy  of  insurance  issued  by 
the  appellant  to  the  appellee  ''on  their  one  story  frame  ice-house, 
situate  detached  on  the  line  of  the  Chicago  and  N.  W.  B.  B.,  at  Crys- 
tal Lake,  McHenry  Co.,  Illinois." 

No  question  arises  upon  the  pleadings,  all  errors  therein  haviog 
been  waived  by  agreement. 

The  first  ground  of  defense  relied  on  by  the  appellant,  was  the 
failure  of  the  appellee  to  furnish  the  preliminary  proof  of  loss  in 
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manner  and  form  as  required  by  the  tenth  condition  6i  the  policy. 
The  fire  occurred  on  the  morning  of  the  11th  of  August,  1869,  and 
on  the  same  day  notice  thereof  was  given  to  the  agents  of  the  appel- 
lant, who  on  the  same  day  notified  the  appellant  Proofe  of  loss  were 
made  up  and  transmitted  to  the  appellant  within  a  reasonable  time, 
but  it  is  objected  that  they  were  defective  and  insnfiicient. 

The  appellee  on  the  other  hand  contended  that  the  appellant^  by 
its  conduct  and  proceeding  after  it  had  been  notified  of  the  fire  and 
received  the  proofe  of  loss,  had  waived  all  objection  thereto,  and  was 
precluded  from  objecting  to  their  sufficiency.  By  the  first  prayer  of 
the  appellee  (which  was  granted)  the  jury  were  instructed  that  if 
they  should  find  from  the  evidence  the  facts  therein  enumerated,  the 
appellant  could  not  now  object  to  the  sufficiency  of  the  proo&  of  loss 
or  to  the  absence  of  a  certificate  as  required  by  the  tenth  condition, 
of  the  policy. 

Distinct  objection  to  this  prayer  was  made  in  the  court  below,  on 
the  ground  of  the  want  of  evidence  to  support  it ;  and  the  same  ob- 
jection is  urged  in  this  court  by  the  appellant,  not  because  there  was 
no  evidence  tending  to  prove  tie  facts  enumerated  in  the  prayer,  but 
because  there  was  no  testimony  in  the  cause  of  an  express  waiver,  as 
required  by  the  eighth  condition  of  the  poUcy,  without  which,  it  is  ar- 
gued, the  obligation  to  furnish  prehminary  proof  in  accordance  with 
the  tenth  condition  of  the  policy  could  not  be  released  ;  and  thai  an 
impHed  waiver  would  not  be  sufficient,  and  could  not  be  shown  in  the 
face  of  the  eighth  condition. 

Apart  from  the  terms  contained  in  the  last  clause  of  the  eighth 
condition  of  the  policy,  there  can  be  no  doubt  that  the  facts  stated  in 
the  appellee's  first  prayer,  if  believed  by  the  jury,  would  amount  to  a 
waiver  of  the  defects  in  the  preliminary  proofs,  and  preclude  the  ap* 
pellant  from  objecting  to  their  sufficiency.  Allegre  vs.  Ins.  Co.,  6  H. 
&  J.,  412,  413  ;  Edwards  vs.  The  Baltimore  Fire  Ins.  Co.,  3  Gill, 
186  ;  Eranklin  Fire  Ins.  Co.  vs.  Ooates  &  Glenn,  14  Md.,  294,  295  ; 
Tayloe  vs.  Merchants  Fire  Ins.  Co.,  9.  Howard,  403,  404 

These  decisions  sufficiently  show  the  principles  which  govern  in  or- 
dinary cases  arising  under  policies  of  insurance  containing  stipula- 
tions with  regard  to  the  preliminary  proofs  of  loss  to  be  furnished  by 
the  assured. 

The  difficulty  in  the  present  case  grows  out  of  the  terms  of  the 
eighth  condition  in  the  policy,  which  is  in  these  words  :  "  Should 
the  assured,  in  making  application  for  insurance,  submit  a  survey  plan 
or  description  of  the  property  herein  insured,  upon  which  this  insur- 
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ance  is  efifected,  snch  application,  sanrej  plan,  or  desoription  shall  be 
considered  a  part  of  the  contract,  and  a  warranty  by  the  assured. 
And  any  misrepresentation  whatsoever,  whether  in  written  applica- 
tion or  otherwise,  or  any  omission  to  disclose  and  make  known  every 
fact  material  to  this  risk,  will  vitiate  this  policy.  Nothing  but  a  distinct 
specific  agreement,  clearly  expressed,  and  indorsed  on  this  policy,  shall 
operate  as  a  waiver  of  any  printed  or  written  condition,  warranty,  or 
restriction  therein." 

The  effect  of  a  provision  of  this  kind  in  a  policy  of  insurance  was 
considered  by  the  Supreme  Court  of  Massachusetts,  in  Blake  vs.  Ex- 
change Mutual  Ins.  Co.,  12  Gray,  265.  The  language  of  the  veiy 
able  judge  who  gave  the  opinion  of  the  court  is  so  apposite  to  this 
case  that  we  quote  it  at  length  : 

,  "  How  far  the  provisions  as  to  the  form  of  the  notice  and  proofs  of 
loss  jBdier  a  valid  contract  has  been  made  and  a  loss  taken  place  under 
it,  can  be  regarded  as  conditions  of  the  contract  itself,  it  is  not  ne- 
cessary to  determine,  nor  whether  their  being  classed  under  the  desig- 
nation of  conditions  of  insurance  could' change  the  nature  and  pur- 
pose of  the  stipulations  themselves  ;  for  it  seems  to  us  that  the  ques- 
tion is  not  as  to  the  provisions  of  the  contract,  but  as  to  the  perform- 
ance of  the  provision&  The  plaintiff  is  not  seeking  to  set  up  a  contract 
from  which  a  material  provision  has  been  omitted  by  the  oral  consent 
of  the  officers  of  the  company.*  The  policy  contained  the  usual  provi- 
sions as  to  notice  and  proofs  of  loss.  Upon  the  happening  of  the 
loss  the  plaintiff  sent  to  the  defendant  certain  notices  and  proofs  in 
pursuance  of  the  requisition  of  the  by-laws  upon  the  subject  If  the 
notices  were  defective,  good  faith  on  the  part  of  the  underwriters  re- 
quiiiBd  them  to  give  notice  to  the  insured.  If  they  failed  to  do  so— 
if  they  proceeded  to  negotiate  with  the  defendant  without  adverting 
to  the  defects— if  still  further  they  put  their  refusal  to  pay  on  other 
and  distinct  grounds,  they  are  upon  familiar  principles  of  law 
estopped  to  set  up  and  rely  upon  the  defective  notices  ;  the  law  as- 
sumes that  the  notices  were  correct,  and  will  not  listen  to  the  defend- 
ant when  he  seeks  to  show  the  contrary."  After  citing  several  au- 
thorities, the  learned  judge  proceeds  :  "  If  the  plaintiff  relied  upon 
any  exemption  from  the  obligations  of  the  policy,  or  any  modification 
of  them  by  the  agents  or  officers  of  the  company,  or  any  addition,  he 
must  show  such  exemption,  modification  or  addition  by  indorsement 
upon  the  policy.  But  the  question  whether  a  stipulation  as  to  notice 
and  proofs  of  loss  has  been  fulfilled,  or  whether  the  defendant  is  in  a 
condition  to  be  heard  upon  that  question,  must  be  tested  by  the  or- 
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dinary  rules  of  law.  There  is  a  time  when  objections  in  matter  of  form 
mast  be  taken.  If  they  are  not  then  made  they  never  can  be  made. 
The  law  does  not  say  the  procedure  was  perfect,  but  i^at  the  question 
is  not  open.  The  adherence  to  and  liberal  application  of  this  princi- 
ple are  necessairy  to  the  maintenance  of  good  faith  and  fair  deaHng 
in  judicial  proceedings." 

We  concur  in  the  reasoning  of  the  court  in  12  Gray,  and  consider 
it  applicable  to  the  present  case.  According  to  our  construction  of 
the  last  clause  in  the  eighth  condition  of  the  policy,  it  refers  to  those 
conditions  and  provisions  of  the  policy  which  enter  into  and  form  a 
part  of  the  contract  of  insurance,  and  are  essential  to  make  it  a 
binding  contract  between  the  parties,  and  which  are  properly  desig- 
nated as  oondUions  ;  and  that  it  has  no  reference  to  those  stipulations 
which  are  to  be  performed  after  a  loss  has  occurred,  such  as  giving 
notice  and  furnishing  proofs  of  loss.  These  are  not  conditions  inhe- 
rent in  the  contract  itself,  but  stipulations  to  be  performed  by  the  as- 
sured as  preliminary  to  his  right  of  action  on  the  contract,  or  to  the 
liability  of  the  company  to  pay  the  loss.  When  we  read  this  part  of 
the  eighth  condition  with  the  context,  and  construe  the  whole  to- 
gether, we  are  satisfied  that  it  has  no  reference  to  the  requirements 
with  regard  to  the  preliminary  proofs  of  loss  foxmd  in  the  tenth  con- 
dition of- the  policy  ;  and  that  it  was  not  contemplated  with  respect 
to  them  that  no  defect  or  omission  could  be  waived  by  the  company 
withoiit  a  ^tten  agreement  to  that  effect  indorsed  upon  the  policy. 

The  cases  of  Hale  vs.  Mechanics'  Mutual  Fire  Ina  Co.,  6  Gray, 
169  ;  Forbes  vs.  Agawam  Mutual  Fire  Ins.  Co.,  9  Cush.,  470,  and 
Abbott  vs.  G«tch,  13  Md.,  314,  cited  by  the  appellant,  seem  to  us  to 
be  inapplicable.  In  each  of  those  cases  the  matters  which  the  par- 
ties stipulated  should  be  evidenced  only  by  agreement  in  writing,  con- 
stituted an  integral  part  of  the  contract^  essential  to  make  it  binding 
between  the  parties. 

In  our  opinion  there  was  no  error  in  granting  the  first  prayer  of  • 
th^  appellee,  and  for  the  reasons  before  stated  the  second  prayer  of 
the  appellant  was  properly  refused. 

The  next  question  arises  upon  the  first  prayer  of  the  appellant 

The  witness,  James  P.  Smith,  Jr.,  (the  president  of  the  ice  compa- 
ny,) stated  in  his  testimony  that  the  "  ice-house  was  nearly  as  good 
as  new,  for  the  reason  that  he  always  kept  a  crew  of  men  and  a  car- 
penter or  two  about  the  building  the  year  round,  and  was  constantly 
making  repairs  and  keeping  the  building  in  thorough  condition."  Th« 
appellant  contends,  and  by  its  first  prayer  asked  the  court  to  instruct 
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the  jury  that  these  facts,  if  belieyed  by  them,  vitiate  the  policy  under 
the  memorandnm  printed  thereon,  entitled  "  Builder's  Bisk,"  which 
provided  that  the  working  of  carpenters,  roofers,  tin-smiths,  gas-fit- 
ters, plumbers,  or  other  mechanics,  in  building,  altering  or  repairing 
the  premises  named  in  the  policy,  without  permission  indorsed  in 
writing  on  the  policy,  should  vitiate  it. 

We  think  that  by  a  fair  and  reasonable  interpretation  of  this  arti- 
cle of  the  policy  it  cannot  be  understood  as  referring  to  the  casual 
patching  up  of  the  building,  such  as  spoken  of  by  the  witness  ;  but 
as  prohibiting  such  hazardous  use  of  the  building  as  is  generally  de- 
nominated " Builder's  Bisk"  which  arises  from  placing  it  in  the  pos- 
session or  under  the  control  of  workmen  for  rebuilding,  alteration  or 
repairs  To  place  upon  it  such  a  construction  as  contended  for  by  the 
appellant  would  defeat  the  intent  of  the  parties  and  be  repugnant  to 
the  written  clause  of  the  policy  insuring  the  building,  which,  looking 
at  its  size,  structure,  use,  must  have  reasonably  contemplated  the  ne- 
cTessity  for  such  repairs  as  the  witness  described,  as  indispensable  to 
the  proper  conduct  of  the  appellee's  business.  The  evidence  shows 
iftiat  the  building  was  two  hundred  and  sixteen  feet  long  and  one  hun- 
dred and  forty  feet  wide  ;  that  the  height  from  the  top  of  the  sill  to 
the  under  sill  of  the  plate  was  twenty-six  feet ;  that  the  walls  were  of 
joists  three  by  six  inches,  hollow,  two  feet  thick,  filled  in  with  tan  ; 
the  materials  all  wood,  boxmd  with  iron.  There  was  a  balcony  round 
the  upper  part  of  the  house,  and  an  indined  plane  or  tramway,  four- 
teen feet  wide,  extending  from  the  lake  to  the  plate  of  the  ice-house, 
on  which  the  ice  was  dragged  up  by  horse  power.  The  capacity  of 
the  house  was  tweniy-four  thousand  tons  of  ice.  It  is  very  obvious 
that  a  building  so  constructed  would  necessarily  be  constantly  liable 
to  be  injured  and  damaged  by  the  use  for  which  it  was  intended,  ren- 
dering it  indispensable  for  the  prosecution  of  the  business  of  the  ap- 
pellee that  breakages  should  be  repaired  as  they  occurred ;  all  of 
which  was  known  to  the  appellants,  and  will  be  presumed  to  have 
been  in  their  contemplation  at  the  time  the  contract  was  made  and 
permitted  by  the  written  terms  of  the  policy  insuring  the  premises  as 
an  ice-house. 

For  the  principles  governing  the  construction  of  policies  of  insur- 
ance we  refer  to  Harper  vs.  the  Albany  Mutual  Insurance  Co.,  17 
N.  Y.,  194,  and  Washington  Fire  Insurance  Go.  vs.  Davison  &  Sy- 
mington, 30  Md.,  92, 107, 108. 

We  think  there  was  no  error  in  refusing  the  appellant's  first 
prayer.    And  upon  the  some  principle  the  modification  made  by  the 
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court  below  in  the  appellant's  third,  sixth  and  seventh  prayers  is  free 
from  objection. 

The  modification  added  to  the  appellants' ^A  prayer  stated  the 
law  correctly,  and  though  it  appears  to  have  been  excepted  to  below, 
it  has  not  been  made  a  ground  of  objection  in  the  argument  in  this' 
court 

The  appellant  was  not  entitled  to  have  its  eighth  prayer  granted,  as 
there  was  no  evidence  whatever  of  any  misrepresentation  as  to  con- 
tributing insurance  made  at  the  time  of  the  contract 

The  proposition  asserted  in  the  ninth  prayer,  that  the  assured  was 
obhged  to  continue  the  same  insurance  on  the  property  as  existed  at 
the  time  of  the  application,  is  erroneous,  and  was  properly  rejected. 
There  was  no  such  warranty  in  the  policy.  Forbush  vs.  Western 
Massachusetts  Insurance  Co.,  4  Gray,  388. 

The  appellant's  tenth  prayer  was  also  properly  refused.  It  asks  an 
instruction  to  the  jury ''  that  there  is  no  legal  and  competent  evidence 
in  the  cause  to  show  that  the  plaintiff  had  any  legal  insurable  inter- 
est in  the  property  mentioned  as  destroyed  by  fire,  either  at  the  time 
of  the  making  of  the  policy  or  at  the  time  of  the  fire." 

The  proof  in  the  cause  is  that  the  appellee  was  in  possession  of  the 
property,  claiming  and  occupying  it  as  its  owner.  This  is  prima  fa^ 
cie  evidence  of  title.  "  A  person  in  possession  of  land  is  prima  fa- 
de presumed  to  be  seized  in  fee."  1  Phillips  on  Evidence,  646,  and 
note.  In  the  absence  of  proof  of  an  outstanding  title  in  others,  or 
any  .incumbrance  upon  the  property,  this  prima  facie  presumption  of 
a  seizin  in  fee,  growing  out  of  the  occupation  by  the  appellee  as  owner 
of  the  property,  was  sufficient  to  show  an  insurable  interest  therein, 
and  consequently  there  was  no  error  in  rejecting  the  tenth  prayer  of 
the  appellant. 

There  appearing  to  be  no  error  ^  the  rulings  of  the  court  below, 
we  affirm  the  judgment 

Judgment  affirmed. 
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BUPBEME   COURT   OF  WISCONSIN, 

juins  TEBM,  1872. 


Appeal  from  Oie  Oircuit  Court  of  Winnebago  CourUy* 


MOBSE   AND  0THEB8,  AppeUee8, 

BUFFALO  FIRE  AND  MARINE  INS.  CO.,  AppeUant*  < 

The  company  issned  a  policy  upon  the  steamer  Berlin  Oity,  insuring  her  againBt 
loss  or  damage  by  nre.  The  policy  provided  that  if  gunpowder,  campnene, 
spirit-gas,  naphthjBk,  benzine  or  benzole,  chemical,  crude  or  refined  coal  or  earth 
oils,  were  kept  or  used  on  the  premises  without  written  consent,  the  policy 
should  be  void. 

In  an  action  upon  the  policy  it  appeared  that  kerosene  oil  was  used  to  light  the 
cabin  and  saloon  of  the  boat  after  the  insurance  was  effected. 

The  maxim  7u>scUur  a  sociis  is  applicable  here,  and  the  term  **  refined  coal  or 
earth  oils, "  as  used  in  the  policy,  should  be  construed  to  mean  only  those  arti- 
cles or  sabstances  which  are  included  in  such  general  description,  and  which 
are  also  as  highly  inflammable,  and  therefore  as  dangerous  to  the  insured  prop- 
erty, as  naphtha,  benzine  or  benzole. 

The  fact  that  neither  the  agent  of  the  company  nor  the  insured  at  the  time  the  in- 
surance was  effected  understood  that  the  use  of  kerosene  on  the  boat  for  illum- 
inating purposes  was  prohibited  by  the  conditions  of  the  policy,  supports  the 
construction'  of  the  contract,  which  does  not  make  the  prohibition  in  the  poli- 
cy apply  to  the  use  of  kerosene. 

If  the  language  of  the  policy  may  be  understood  in  more  senses  than  one,  it  is  to 
be  interpreted  in  that  sense  in  which  the  company  had  reason  to  suppose  the 
plaintiffs  understood  it 

Even  were  it  doubtful  whether  the  term  "  refijied  coal  or  earth  oils  '*  was  used  in 
an  enlarged  or  restricted  sense,  other  things  being  equal,  the  refdricted  con- 
struction should  be  adopted  as  being  most  fjetvorable  to  the  plaintiffs,  who,  in 
respect  to  the  insurance  company,  stand  in  the  position  of  promisees. 

The  contract  should  have  a  reasonable  construction,  reference  being  had  to  the 
circustances  under  which  it  was  made. 

Where  the  intent  is  doubtful,  conditions  proyiding  for  forfeitures  are  to  be  con- 
strued strictly,  against  those  for  whose  benefit  tney  were  introduced. 

The  party  to  a  contract  who  seeks  to  destroy  its  obligations  by  reason  of  an  al- 

*  Dedalon  rendered  Jime  Term,  1872. 
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leged  breach  of  a  condition  precedent  by  the  other  party,  cannot  establish  snch 
a  condition  by  inference  or  conjectore.  The  terms  of  the  contract  most  be 
clear  and  explicit  in  his  fiayor. 
Unless  it  appears  that  the  appeal  was  clearly  frivoloas,  and  that  it  was  taken  from 
sinister  and  improper  motives,  damage  beyond  seven  per  cent,  per  annum  on 
the  judgment,  as  provided  by  statute  in  cases  where  the  appeal  is  taken  to  ha* 
rass  and  delay  the  plaintifl^  will  not  be  awarded.    Judgment  aflftrmed. 

Felker  &  Webbrod,  for  AppeUanL 
Gabe  Bouck, /or  Appdlees. 

Lton,  J. 

This  is  an  action  upon  a  policy  of  insurance  issued  by  the  defend- 
ant to  the  plaintiff  upon  the  steamboat  "  Berlin  City/'  insuring  the 
same  against  loss  or  damage  by  fire.  The  policy  contains  the  follow- 
ing condition  :  "  If  gunpowder,  camphene,  spirit^gas,  naphtha,  ben- 
zine or  benzole,  chemical,  crude  or  refined  coal  or  earth  oils,  are  kept 
or  used  on  the  premises  without  written  consent,  this  policy  shall  be 
Toid."  Kerosene  oil  was  used  to  light  the  cabin  and  saloon  of  the 
boat  after  the  policy  was  issued,  and  it  is  claimed  this  was  a  violation 
of  1;he  above  condition  of  the  policy  and  rendered  the  policy  void. 
The  Circuit  Court  held  otherwise,  and  directed  the  jury  t^  return  a 
verdict  for  the  plaintiffs  for  the  amount  of  the  policy.  It  was  admit- 
ted by  the  defendant  that  the  boat  had  been  burned,  and  that  if  the 
plaintiffs  wAre  entitled  to  recover  any  sum  they  were  entitled  to  reco- 
ver the  full  amount  of  the  policy. 

The  defendant  has  appealed  to  this  court  from  the  judgment  against 
it  entered  pursuant  to  such  verdict. 

It  is  conceded  that  the  judgment  should  npt  be  disturbed  xmless 
the  use  of  kerosene  oil  on  the  boat  as  aforesaid  invalidated  the  poli- 
cy ;  and  whether  the  use  thereof  had  that  effect  by  the  terms  of  the  * 
policy  is  the  only  question  to  be  determined  on  this  appeal 

We  suppose  it  will  not  be  disputed  that  naphtha,  benzine,  or  ben- 
zole and  kerosene,  are  all  "  refined  coal  or  earth  oils,"  not  differing  in 
their  nature,  but  only  in  the  degree  of  infiammabiHty,  kerosene  being 
much  less  inflammable  than  either  of  the  others.  From  this  it  would 
seem  to  follow  that  if  a  broad  and  general  construction  be  given  to 
the  term  **  refined  coal  or  earth  oils,"  it  must  be  held  to  include  kero- 
sene, and  that  the  use  of  that  article  on  the  boat  vitiated  the  policy 
and  terminated  the  contract  of  insurance.  But  we  are  of  the  opin- 
ion that  the  term  should  not  be  so  construed.  It  is  used  in  connec- 
tion with  naphtha  and  benzine  or  benzole,  kerosene  not  being  specific- 
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ally  named  as  one  off  the  articles  the  use  of  which  will  Titiate  the  poli- 
cy. The  object  and  purpose  of  the  condition  undoubtedly  is  to  decrease 
the  danger  of  loss  by  prohibiting  the  keeping  or  use  of  highly  inflam- 
mable substances,  such  as  naphtha,  benzine  or  benzole,  upon  the  pre- 
mises insured.  The  policy  expressly  enumerates  those  articles  of 
that  character  which  are  more  commonly  used,  ^s  gunpowder,  cam- 
phene,  spirit-gas,  naphtha,  etc.,  and  then,  to  fully  carry  out  such  pur- 
pose and  object,  and  to  protect  the  insurance  company  from  the  dan- 
ger of  loss  by  reason  of  the  keeping  or  use  of  other  articles  of  like 
character  and  equally  dangerous,  it  specifies  in  general  terms  as  in- 
cluded in  the  prohibition,  "  chemical,  crude  or'  refined  coal  or  earth 
oils."  Hence  any  article  of  like  character  and  equally  dangerous  as 
those  enumerated,  although  such  article  is  not  specifically  named  in 
the  policy,  is  within  the  prohibition.  Further  than  this  we  do  not 
think  the  scope  of  these  general  terms  in  the  policy  should  be  extend- 
ed. In  other  words,  we  think  that  the  maxim  nosciiur  a  sociis  is  ap- 
plicable here,  and  that  the  term  *'  refined  coal  or  earth  oils  "  as  used 
in  the  policy,  should  be  construed  to  mean  only  those  articles  or  sub- 
stances which  are  included  in  such  general  description,  and  which  are 
also  as  highly  inflammable,  and  therefore  as  dangerous  to  the  insured 
property,  as  naphtha,  benzine  or  benzole.  An  illustration  of  the  ap- 
plication of  this  maxim  may  be  found  in  Broom's  Legal  Maxims,  p. 
451,  which  is  so  directly  in  point  that  we  feel  justified  in  inserting  it 
here  entire.     It  is  as  follows  : 

'^  One  instance  of  the  application  of  the  maxim  noscitur  a  sociis  to 
a  mercantile  instrument  may  however  be  mentioned  on  account  of  its 
f  importance,  and  will  suffice  to  show  in  what  maimer  the  principle 
which  it  expresses  has  been  made  available  for  the  benefit  of  com- 
.  merce.  The  general  words  inserted  in  a  maritime  policy  of  insur- 
ance, after  the  enumeration  of  particular  perils,  are  as  follows  :  And 
of  all  perils  and  misfortunes  that  have  or  shall  come  to  the  hurt, 
detriment  or  damage  of  said  goods  and  merchandises  and  ships, 
etc.,  or  any  part  thereof. 

"These  words,  it  has  been  observed,  must, be  considered  as  intro- 
duced into  the  policy  in  furtherance  of  the  objects  of  marine  insur- 
ance, and  may  have  the  effect  of  extending  a  reasonable  indemnity 
to  many  cases  not  distinctly  covered  by  the  special  words  ;  they  are 
entitled  to  be  considered  as  material  and  operative  words,  and  to 
have  the  due  effect  assigned  to  them  in  the  construction  of  this 
instrument^  and  this  will  be  done  by  allowing  them  to  compre- 
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bend  and  cover  other  cases  of  marine  damage  of  the  like  kind  with 
those  which  are  specially  enumerated  and  occasioned  by  similar 
causes,  that  is  to  say,  the  meaning  of  the  general  words  may  he  ascer- 
tained by  referring  to  the  preceding  special  vjords." 

So  in  the  present  case  the  construction  which  we  have  given  to 
the  general  words  makes  them  operative  to  prohibit  the  keeping  or 
use  on  this  boat  of  articles  not  covered  by  the  special  words  of  the 
policy,  while  at  the  same  time,  by  referring  to  the  special  words  to 
ascertain  the  meaning  of  the  general  words,  we  give  full  force  and  ef- 
fect to  the  former.  A  different  rule  of  construction  would  render  the 
special  words  entirely  superfluous,  for  if  the  term  "  refined  coal  or 
earth  oUs"  be  construed  in  its  broadest  and  most  general  sense,  surely 
it  includes  naphtha  and  benzine  or  benzole,  and  the  special  enumer- 
ation of  these  in  the  policy  adds  nothing  to  its  obligations,  and  does 
not  in  any  manner  affect  the  contract  of  insurance. 

There  are  many  other  rules  of  law  for  the  construction  of  contracts 
which  are  applicable  to  the  question  under  consideration,  and  which 
it  is  beheved  demonstrate  that  we  have  correctly  interpreted  this  con- 
tract of  insurance.    Brief  mention  will  be  made  of  some  of  them. 

1.  The  contract  should  be  construed  in  accordance  with  the  inten- 
tion of  the  parties  to  it.  Aside  from  the*  general  words  employed 
therein,  this  policy  contains  nothing  to  show  that  kerosene  was  in- 
tended to  be  included  in  the  list  of  prohibited  articles.  It  contains, 
however,  a  stipulation  that  the  insurance  company  shall  not  be  lia- 
ble fdr  a  loss  caused  by  "explosions  of  any  kind."  This  would 
doubtless  in  most  cases  of  losses  which  originated  by  the  burning  of 
kerosene,  reHeve  the  company  from  liability  therefor.  It  is  difficult 
to  perceive  how  a  loss  could  thus  originate  without  an  explosion  of 
greater  or  less  force.  This  clause  in  the  policy  would  seem  to  pro- 
tect the  company  from  the  consequences  of  the  improper  or  careless 
use  of  kerosene,  and  when  considered  in  connection  with  the  fact  that 
kerosene  is'not  specially  named  as  one  of  the  prohibited  articles,  it 
raises  a  presumption  that  the  use  of  it  was  not  intended  to  be  prohibit- 
ed .  If  we  may  look  for  the  intent  of  the  parties  outside  of  the  language 
of  the  policy — if  it  is  admissible  to  ascertain  that  intent  from  the  situa- 
tion of  the  parties,  the  character  of  the  property  insured,  and  all  of  the 
attending  circumstances,  then  it  becomes  perfectly  apparent  that  nei- 
ther the  plaintiffs  nor  the  agent  of  the  defendant  who  negotiated  for 
it  the  contract  of  insurance  ever  supposed  for  a  moment  that  the  use 
of  kerosene  on  the  boat  for  illuminating  purposes  would  terminate 
the  contract  and  render  the  poHcy  void.    It  was  admitted  qu  the  tri« 
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al  that  kerosene  had  been  in  general  and  uniyersal  use  for  illuminat- 
ing purposes  on  boats  and  in  buildings  outside  of  gas  districts  for  ten 
years,  and  the  agent  of  the  defendant  testified  that  he  did  not  under- 
stand, when  the  contract  was  made,  that  the  use  of  kerosene  was  pro- 
hibited by  the  policy.  The  circumstances  of  the  case  show  conclu- 
sively that  the  plaintiffs  understood  the  policy  as  did  the  agent.  Had 
the  agent  pending  the  negotiations  informed  the  plaintiffs  that  the 
use  of  kerosene  on  their  boat  would  destroy  their  insurance,  does  any 
one  believe  that  they  would  have  paid  the  premium  and  taken  the  po- 
licy ?  Were  an  insurance  company  to  say  to  the  public  in  plain  En- 
glish that  the  use  of  kerosene  for  illuminating  purposes  on  the  pre- 
mises insured  by  it  would  destroy  the  insurance  and  forfeit  the  poli- 
cy, we  apprehend  that  such  company  would  thereafter  issue  but  few 
policies,  and  that  future  dividends  to  its  stockholders  would  be  ex- 
ceedingly small. 

2.  If  the  language  of  the  policy  may  be  understood  in  more  senjtos 
than  one,  it  is  to  be  interpreted  in  the  sense  in  which  the  defendant, 
the  insurance  company,  had  reason  to  suppose  the  plaintifs  under- 
stood it     In  that  sense  we  beheve  we  have  interpreted  it 

3.  Even  were  it  doubtful,  from  the  general  tenor  of  the  policy  and 
the  relation  of  the  parties,  whether  the  term  "  refined  coal  or  earth 
oils  **  was  used  in  the  poUcy  in  an  enlarged  or  restricted  sense,  other 
things  being  equal,  the  restricted  construction  should  be  adopted  as 
being  most  favorable  to  the  plaintiffs,  who,  in  respect  to  the  insurance 
ance  company,  stand  in  the  position  of  promisees. 

[Oopolnded  In  September  Nwuber.] 
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EMOTIONAL   INSANITT.\ 

Is  there  Buch  a  thing  as  emotional  insanity,  and  if  there  be,  does  it 
excuse  an  act  otherwise  criminal  ?  These  questions  depend  upon 
another,  more  general,  that  is  to  say — ^What  is  insanity  in  itsrelation 
to  crime  ?  Satisfactory  answers  would  be,  as  we  all  know,  of  inesti- 
mable service  in  the  administration  of  criminal  law ;  and  the  aim  of 
this  paper  is  to  contribute,  whatever  I  may  be  able,  toward  their  care- 
ful consideration.  My  point  of  view  is,  of  course,  the  legal  side  of 
that  two-fold  science  which  we  call  Medico-Legal,  or,  as  I  should 
prefer  to  express  it>  "Medical  Jurisprudence."  The  pathology  of  in- 
sanity is  beyond  my  province. 

A  crime  is  an  act  or  omission  forbidden  by  law,  to  which  is  an- 
nexed, upon  conviction,  a  certain  punishment  Our  present  inquiry 
relates  solely  to  human  law  and  human  punishment.  The  element 
of  religion  or  morals  does  not  enter  into  the  question.  No  reference 
is  made  to  a  violation  of  the  moral  or  divine  law,  howeveV  great  may 
be  the  guilt  or  awful  the  punishment.  For  the  present  hour,  we  are 
concerned  only  with  a  violation  of  those  laws  which  depend  upon 
human  sanction ;  and  when  I  speak  of  the  relation  of  insanity  to 
crime,  I  mean  the  relation  which  it  bears  to  a  violation  of  the  law  of  the 
land.  Punishment  is  something  annexed  to  crime,  as  a  consequence, 
painful  to  the  offender  ;  or,  in  other  words,  a  penalty  which  he  is  to 
suffer  for  his  violation  of  the  law.  What  is  the  theory  upon  which 
ptmishment  is  inflicted  ?  It  is  not  to  avenge.  "  Yengcance  is  mine, 
saith  the  Lord."  ''To. me  belongeth  vengeance  and  recompense.'' 
The  purpose  of  human  punishment  is  neither  revenge  nor  attribution, 
but  the  enforcement  of  the  laws.  This  is  effected  by  annexing  a  pen- 
alty to  their  violation.  The  penalty  operates  not  by  way  of  satisfac- 
tion, but  prevention.    The  object  is  to  deter.    The  threat  of  pun- 

•niifl  pftperwM  w$Alj  Mr.  DftTld  Dudley  Field,  April  Mttt,  1873,  before  the  Medioo*Leg«l 
8ode<7  of  New  York. 
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ishment  is  addressed  to  all.  An  instance  of  punishment  has  a  two- 
fold operation,  first,  npon  the  offender  to  deter  him  from  a  repetition 
of  the  offense,  and  then  upon  others  like  him  to  deter  them  by  force 
of  his  exampla  The  measure  of  a  just  punishment  is,  therefore,  that 
kind  and  degree,  which  are  necessary  to  such  an  end.  * 

The  rightfulness  of  punishipent  depends  solely  upon  its  necessity. 
The  test  is  not  the  greater  or  less  ill  deserving  of  the  offender,  but 
the  safety  of  society.  Laws  are  made  for  the  protection  of  righta  If 
it  be  necessary  to  have  laws,  it  is  necessary  to  enforce  them.  Ne- 
cessilas  quod  cogit  defmdit.  Show  me  that  a  certain  rule  is  necessary 
to  the  public  good,  and  that  a  certain  punishment  is  necessary  to  the 
enforcement  of  the  rule,  and  I  accept  the  conclusion  as  irresistible, 
that  this  punishment  may  be  rightfully  inflicted.  The  authority  to 
take  human  life  can  only  be  justified  by  such  a  course  of  reasoning. 
The  argument  embraces  not  only  penal  laws,  but  all  human  conduct 
If  four  men  are  at  sea  in  an  open  boat,  three  of  them  struggling  to 
reach  the  land,  and  the  fourth,  maddened  by  distress,  insists  npon 
upsetting  the  boat^  the  three  may  rightfully  throw  him  into  the  sea. 
When  Sir  John  Franklin,  on  his  perilous  journey  in  the  frozen  zone, 
shot  one  of  his  men  who  showed  signs  of  mutiny,  danger  to  the  rest, 
he  exercised  an  inherent  right  to  protect  the  company  which  he  was- 
trying  to  lead  to  a  place  of  safety.  Every  age  of  the  world  has  seen 
monsters,  hastes  humani  generis,  whom  it  was  justifiable  to  extermin- 
ate. So,  in  all  regular  government,  the  safety  of  society  is  the  warrant 
which  the  Almighty  has  given  for  the  punishment  of  those  who  in- 
infrige  its  laws.  This  necessity  is  not  only  the  warrant,  but  the  limit 
of  the  power.    For  useless  punishment  is  itself  crime. 

Starting  from  this  point  we  enter  upon  the  question  of  insanity  in 
its  relation  to  criminal  responsibility.  I  say  in  this  relation,  because 
here  lies  the  first  distinction  which  it  is  necessary  to  bear  in  mind. 
There  may  be  a  degree  of  the  disease  which  requires  that  the  patient 
should  be  shut  in  a  lunatic  asylum,  or  which  would  invalidate  his 
contract  or  his  testament,  but  which,  nevertheless,  would  not  absolve 
him  from  the  charge  of  criminal  offense  or  its  consequences.  Our 
statutes  may  declare  as  they  do,  that  "  no  act  done  by  a  person  in  a 
state  of  insanity  can  be  punished  as  an  offense,  and  no  insane  person 
can  be  tried,  sentenced  to  any  punishment,  or  punished  for  any  crime 
or  offense,  while  he  continues  in  that  state."  But  this  is  general 
language  which  needs  qualification,  in  its  application  to  the  facts  of 
particular  cases. 

It  is  curious  to  observe  with  what  different  views  different*  persons 
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regard  the  question  of  insanitj.  The  lawyers  do  not  agree  with  the 
physicians,  or  among  themselves  The  physicians  do  not  agree  with 
one  another.  Scarcely  any  two  writers,  or,  for  that  matter,  any  two 
jndges,  agree  npon  the  same  definition  or  tesi  This  strange  dis- 
agreement it  may  be  worth  our  while  to  illustrate  by  a  few  examples  : 

[The  -views  held  by  the  judges  respectively"  in  the  cases  of  Mo- 
Naoghton,  Huntington,  Sieves,  Willis,  Wagner,  Cole,  MacFarland, 
Montgomery  and  Scannell,  and  by  the  writers,  Balfour  Browne  and 
Mittermaier,  are  here  quoted.] 

The  various  definitions  of  insanity  contained  in  the  extracts  that  I 
have  here  given  not  only  differ  among  themselves,  but  fail,  as  I  think, 
to  furnish  a  true  and  plain  rule  for  judicial  investigation,  such  a  rule 
as  would  be  scientifically  exact,  and,  at  the  same  time,  easily  under- 
stood by  juries. 

It  may  be  rash  for  me  to  try  where  so  many  have  failed  ;  but,  un- 
less there  be  trial,  thqre  cannot  be  accomplishment,  and  it  is  the 
privilege  of  all  to  endeavor,  though  only  one  may  succeed.  Let  me 
th€ha  offer  my  contribution  to  the  work  of  this  society,  by^  helping, 
even  though  it  may  be  in  a  small  degree,  to  answer  a  most  important 
and  interesting  question. 

It  appears  to  me  that  the  true  answer  is  to  be  evolved  out  of  the 
theory  which  I  have  given  of  crime  and  punishment  The  ideas  of 
crime  and  punii^ment  are  correlative.  That  only  is  crime  to  which 
punishment  is  annexed  as  a  consequence,  and  everything  to  which 
punishment  is  annexed  is  criminal  Grime  being,  as  we  have  seen, 
an  act  or  omission  forbidden  by  law,  to  which  punishment  is  annexed, 
and  the  object  of  punishment  being  to  deter,  it  should  seem  to  follow 
that  punishment  is  to  be  inflicted  only  when  it  will  be  likely  to  deter. 
But  the  rules  of  law  are  general,  and  must  provide  for  punishment 
upon  general  considerations.  It  should  annex  a  penalty  to  an  injuri- 
ous act  whenever,  according  to  the  general  experience  and  judgment 
of  mankind,  the  penalty  will  deter  the  actor  from  the  repetition  of 
the  act^  and  others  like  him  from  imitating  it.  If  it  will  probably 
have  that  effect,  society  may  inflict  the  punishment ;  if  not,  not  The 
question,  then,  of  insanity,  in  relation  to  criminal  responsibility,  is 
not  merely  whether  the  offender  is  of  unsound  mind,  but  whether  his 
unsoundness  is  of  that  kind  and  degree  that  he  would  not»  according 
to  the  general  experience  and  judgment  of  man,  be  deterred  by  pun- 
ishment from  a  repetition  of  the  act,  if  committed  by  himself,  or  from 
committing  it»  if  seen  by  him  to  be  followed  by  punishment  when 
committed  by   others.    And  all  this  depends  upon  the   question 
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whether  the  offender  was  or  was  not  a  free  agent ;  that  is  to  say, 
whether  he  acted  from  compulsion  so  strong  that  the  fear  of  punish- 
ment could  not  withstand  or  overcome  it  There  must  have  been 
freedom  of  choice  between  doing  and  not  doing,  and  capacity  to 
choose.  Since  the  object  of  punishment  is,  as  I  have  said,  to  deter 
an  offender  and  .others  like  him,  and  since  one  can  be  deterred  so  far, 
and  so  far  only^  as  his  act  is  voluntary,  the  question  of  legal  respon- 
sibility must  come  to  this — was  the  person  accused  capable  of  know- 
ing that  the  act  or  omission  was  a  violation  of  law,  and  of  refraining 
from  it?  Was  he  capable  of  knowing  and  r^raining  ?  I  do  not  ask 
whether  he  did  know,  but  whether  he  was  capable  of  knomng.  If  he 
was  capable  of  knowing  and  of  refraining,  then  he  was,  in  the  sense  of 
the  law,  a  free  agent.  The  points  to  be  submitted  to  a  jury  are,  first, 
was  he  capable  of  knowing  that  what  he  was  about  to  do  was  a  viola- 
tion of  law  ;  and  being  thus  capable  could  he  have  refrained  from  do- 
ing it,  or,  to  use  a  common  phrase,  *'  could  he  help  it ;"  and  I  venture 
to  say,  that  upon  these  two  ultimate  questions  hangs  the  decision  of 
the  issue  of  insanity  in  criminal  cases. 

The  questions  assume,  of  course,  that  the  offender  is  of  the  age  of 
discretion,  and  being  thus  advanced  in  years  is  nqt  below  it  in  mind. 
Children  under  seven  years  of  age,  and  idiots,  are  not  within  the  scope 
of  criminal  law,  though  they  can  be  operated  upon  by  motives  and 
restrained  by  punishment.  Two  boys,  five  and  six  years  old,  pitting 
together,  we  will  suppose,  have  been  taught  that  one  must  not  strike 
the  other,  or,  if  he  does,  that  he  will  be  punished  for  it,  and,  ordin- 
arily, this  knowledge  will  control  him  ;  but  if  one  should  happen  to 
strike  a  blow,  causing  death,  no  one  would  think  of  .hanging  or  im- 
prisoning him  for  it  Why  ?  Because  the  fear  of  such  a  punishment 
would  have  no  greater  effect  in  deterring  the  child  than  the  slight 
discipline  of  the  nursery.  It  is  not  that  he  does  not  know  the  act  to 
be  wrong,  or  that  the  fear  of  punishment  would  not,  in  most  instances, 
deter  him  from  striking  his  companion,  but  because  his  reason  is  too 
feeble,  and  his  will  is  so  little  under  subjection  to  his  reason  that  a 
sudden  impulse  overcomes  him.  You  may  even  suppose  that  he  in- 
tended to  kill,  not  from  malevolence,  but  from  curiosity  or  an  im- 
agination excited  by  stories  of  killing,  but  he  has  no  idea  of  death  as 
a  consequence  of  the  blow';  and  if  he  had,  as  a  small  object  present 
is  stronger  with  him  than  a  great  one  future,  so  an  impulse  of  the 
moment  upon  his  feeble  mind  overcomes  any  idea  of  consequences 
at  a  distance.  The  same  reasoning  which  would  exclude  a  child 
from  the  scope  of  criminal  law  would  exclude  also  an  idiot  or  an  im- 
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becile.    There  must  be  a  capacity  to  reason^  and  a  power  of  reason 
over  the  will  sufficient  to  deter. 

Excluding,  then,  children  under  the  age  of  discretion,  idiots  and 
imbeciles,  as  not  within  the  range  of  our  immediate  inquiry,  I  recur 
to  the  question  of  insanity  in  reference  to  other  persons,  and  taking 
the  rule  of  criminal  responsibility  as  I  have  slated  it,  let  us  apply  it 
to  the  different  stages  of  mental  disease.  In  doing  so  we  should  bdar 
in  mind  that  whatever  be  the  true  rule,  it  is,  in  the  present  state  of 
the  law,  applicable  to  every  kind  of  crime  and  punishment,  whether 
the  crime  be  in  act  or  omission,  or  the  punishment  be  death,  im- 
prisonment or  fine. 

And  here  let  me  observe  that  I  think  much  of  the  difficulty,  in  re- 
gard to  the  defense  of  insanity,  has  arisen  from  the  desire  to  escape 
the  extreme  punishment  of  death.  The  mind  shrinks  from  taking 
the  life  of  one  who  may,  by  possibility,  be  guiltless  of  intentional 
wrong,  and  catches  at  any  plausible  excuse  for  treating  the  case  as 
one  of  insanity.  We  should,  however,  not  be  influenced  by  such 
considerations,  and  must  treat  the  question  as  independent  of  par- 
ticular punishments.  If  insanity  is  a  defense  when  the  charge  is 
murder,  it  is  also  a  defense  when  the  charge  is  harboring  a  fugitive 
slave,  or  smuggling  goods  over  the  frontier. 

Insanity,  in  its  general  pathological  sense,  is  thus  defined  by  Dr. 
Hammond,  than  whom  there  is  no  higher  authority :  "  As  no  two 
brains  are  precisely  alike,  so  no  two  persons  are  alike  in  their  mental 
processes.  So  long,  however,  as  the  deviations  are  not  directly  at 
variance  with  the  average  human  mind,  the  individual  is  sane  ;  if 
they  are  at  variance,  he  is  insane."  The  medical  profession  thus  pro- 
notmcesthat  person  insane  whose  mental  processes  are  directly  at 
variance  with  the  average  human  mind.  Now,  whatever  may  be  the 
real  essence  of  the  mind,  we  know  it  only  by  its  phenomena,  and 
these  manifest  themselves  in  four  dififerent  forms,  namely  :  In  the 
perceptive  faculties,  the  reasoning  faculties,  the  emotional  faculties, 
and  the  executive  faculties  ;  or,  in  other  words,  the  perceptions,  the 
reason,  the  emotions,  and  the  will  Under  the  head  of  emotions,  I 
place  the  passions,  the  appetites  and  the  affections.  Thus  say  the 
medical  faculty,  that  person  is  insane  whose  mental  processes  are 
directly  at  variance  with  the  average  human  mind,  in  respect  either 
to  his  perceptions,  his  reason,  his  emotions  or  his  will ;  that  is  to  say, 
there  may  be  perceptional  insanity,  intellectual  insanity,  emotional 
.  insanity  and  volitional  insanity.  I  have  not  time  to  give  instances  as 
illustrations  of  the  different  kinds  of  insanity.    It  is  enough  to  say 
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that  in  perceptional  insanity  those  parts  of  the  bram  only  are  dis- 
ordered which  are  concerned  in  the  formation  of  perceptions,  and  it 
consists  entirely  in  the  formation  of  false  perceptions,  which  are 
designated  as  illusions  or  hallucinations,  as  they  proceed  from  with- 
out or  from  within.  In  intellectual  insanity,  the  essential  feature  is 
delusion  or  false  belief,  in  respect  to  material  objects  In  emotional 
insanity,  the  emotions  paralyze  or  dominate  over  the  intellect  or  the 
will ;  and,  in  volitional  insanity,  the  will  has  passed  beyond  the  con- 
trol of  the  intellect. 

This  is  the  medical  side  of  insanity.  Now,  let  us  look  at  the  legal 
side.  Here  the  question  is,  not  whether  there  is  insanity  in  a  medi- 
cal sense,  but  whether  there  is  that  kind  and  degree  of  it  which,  as 
a  general  thing,  would  make  punishment  useless,  considered  as  a 
motive  to  deter.  Have  we  not  the  key  to  the  answer  in  what  has 
been  abready  said?  The  will  is  the  executive  department  of  the 
mind.  Whenever  a  crime  is  committed,  or  the  temptation  to  com- 
mit it  is  resisted,  the  commission  and  the  resistance  are  acts  of  the 
will ;  and  whenever  the  will  acts  in  resistance  of  temptation,  it  acts 
in  obedience  to  the  reason.  The  temptation  generally  comes  from 
the  perceptions  or  the  emotions  ;  the  resistance  from  the  reason  and 
the  will  It  is  the  will  which  executes  and  the  reason  which  guides. 
Choice  is  an  act  of  reason.  Execution  is  an  act  of  the  will.  When- 
ever, in  respect  to  a  particular  transaction,  the  subject  of  a  criminal 
investigation,  we  find  reason  left  sufficient  to  retain  the  power  of 
choice,  and  control  of  the  reason  over  the  will  sufficient  to  make  it 
obey,  then  the  person  charged  is  in  the  eye  of  the  law  responsible 
for  his  acts,  and  amenable  to  punishment. 

Such  is  the  rule  which  appears  to  me  philosophical  and  easily  in- 
telligible. It  should  seem  thence  to  follow  that  though  there  be  such 
a  kind  of  insanity  as  perceptional,  and  also  such  a  kind  as  emotional, 
yet  that  neither  of  them,  taken  by  itself,  nor  both  together,  can  justly 
exculpate  the  offender,  or  relieve  him  from  punishment.  For  ex- 
ample, if  a  person  suffering  under  perceptional  insanity  thinks  he 
sees  an  angel,  and  hears  a  voice  as  of  the  voice  of  God  commanding 
him  to  kill  his  child,  and  acts  in  obedience  to  the  supposed  conimand, 
I  insist  that^  nevertheless,  he  should  be  punished  for  it.  So,  if  a 
person  suffering  under  emotional  insanity,  caused  by  brooding 
thoughts  of  intolerable  wrong,  real  or  fancied,  shoots  his  enemy  in 
the  street,  I  would  deal  with  him  in  the  same  way ;  and  so  I  would 
deal  with  one  who,  under  a  morbid,  or,  as  it  is  sometimes  caUedi 
irresistible  impulse,  pushes  another  over  the  side  of  a  ship,  or  over  a 
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precipice.  Such  impnlses  should  not  be  accounted  uncontrollable. 
I  commend  the  answer  of  that  sturdy  English  judge  ^ho,  when  told 
that  the  defendant  had  committed  homicide  under  an  irresistible  im- 
pulse, replied  that  the  law  of  England  had  also  an  irresistible  impulse 
to  punish  him  for  it  Many  persons  have  a  morbid  impulse  to  leap 
from  a  high  rock,  but  they  can  restrain  themselves.  There  are  thou- 
sands who  cannot  lean  out  of  a  window  without  feeling  an  impulse  to 
throw  themselves  to  the  ground.  The  drunkard  has  a  morbid  im- 
pulse to  drink.  He  who  uses  tobacco  to  excess  is,  in  common  par- 
lance, mad  for  it,  but  none  of  them  is  beyond  accountability  for  the 
indulgence  of  these  impulses  and  desirea     , 

The  government  of  insane  asylums  is  a  standing  contradiction  of 
some  prevalent  theories  respecting  insane  criminals.  It  acts  upon 
the  assumption  that  the  unsound  of  mind  are  influenced  by  motives 
and  can  be  restrained  by  fear.  One  of  the  most  eminent  of  our 
physicians,  on  being  asked  by  me  whether  the  insane  are  not  afifected 
by  the  fear  of  punishmdkit,  answered  :  "  Yes,  there  is  scarcely  one  of 
them  who,  if  he  wasted  his  butter,  and  were  told  that  if  he  wasted  it 
again  it  would  be  taken  from  him,  would  not  refrain' from  doing  so." 
Bucknill,  on  this  point,  makes  the  following  observations  :  **  On 
the  other  hand,  freedom  of  will,  the  fountain  head  of  responsibility, 
is  interrupted  by  the  cerebral  disease,  but  not  wholly  interrupted.  If 
strong  motives  are  addressed  to  the  patient,  he  is  capable  of  .control- 
ling the  manifestations  of  the  malady  under  which  he  suffers."  **  I  am 
convinced,"  says  Langerman,  "  that  even  in  the  highest  degree  of  in- 
sanity there  still  remains  a  trace  of  moral  discrimination  with  which 
we  may  connect  the  train  of  the  patient's  ideas.  The  extent  to  which 
the  insane  are  capable  of  controlling  their  actions  is  conspicuous  in 
the  wards  of  a  well-ordered  lunatic  asylum.  The  medical  officers  of 
such  an  institution  find  some  two  or  three  per  cent  of  the  patients 
whom  no  moral  influences  appear  to  touch  ;  but  the  vast  majority  are 
enabled,  with  a  little  encouragement  and  assistance,  to  control  their 
passions  and  emotions  with  nearly  as  much  success  as  the  people  out 
of  doors." 

The  law  contradicts  itself  moreover  in  a  remarkable  manner.  It 
will  not  excuse  a  man  who  violates  it  ignorantly,  even  though  the  act 
done  be  harmless  in  itself,  as  for  example,  ferrying  without  a  license, 
or  buying  lands  in  suit,  both  of  which  are  misdemeanors  ;  nor  ^U  it 
excuse  one  who,  in  a  fit  of  intoxication,  commits  an  act  of  violence 
upon  another.  The  reason  given  for  the  former  is,  that  ail  are  bound 
to  know  the  law,  though  ignorance  may  enter  into  the  question  of 
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mofiye.  He  who  does  not  know  whether  an  act  is  contrary  to  law 
has  not  a  kno\v}6dge  of  right  and  wrong,  as  determined  by  the  law 
in  reference  to  that  act  So  the  reason  given  for  the  latter  is  that 
the  offender  made  himself  dmnk,  but  the  punishment  inflicted  is  not 
for  getting  drnnk,  for  that  is  only  a  slight  fine,  bnt  for  the  greater 
offense,  the  law  taking  no  account  of  the  mental  disturbance  which, 
the  intoxication  has  wrought.  Then  the  insane  are,  with  rare  ex- 
ceptions, admitted  as  witnesses  ;  but  witnesses  who  swear  falsely  are 
amenable  to  the  charge  of  perjury,  and  it  wotild  be  absurd  to  allow 
one  to  testify,  and  by  his  testimony  to  cause  another  to  lose  his  estate 
or  his  Ufe,  and  yet,  when  the  witness  is  called  to  account  for  his  testi- 
mony, to  excuse  him  on  the  ground  that  he  was  insane. 

My  position  then  is,  that  emotional  insanity  does  not  excuse  an  act 
otherwise  criminal  *  In  saying  this,  I  consider  emotional  insanity  by 
itsell  I  might  say  the  same  thing  of  perceptional  insanity.  Neither 
of  these  forms,  considered  by  itself  or  in  connection  with  one  another, 
exculpates  an  offender ;  but  I  by  no  means  asbert  that  either,  or  both, 
may  not  lead  to  or  be  mingled  with  those  other  forms  of  insanity 
which  do  exculpate. 

The  disrepute  into  which  the  defense  of  emotional  insanity  has 
fallen  is  owing  to  the  fact  that  this  form  of  the  disease  has  been  put 
forward  as  a  defense  by  itself ;  but  it  must  not  be  forgotten  that  it 
may  an4  does  often  lead  to  the  other  forms,  viz.  :  Those  of  intellectual 
or  volitional  insanity.  Bucknill  -says  :  "  Of  late  -years  the  opinion 
has  been  gaining  ground  among  the  best  psychopathists  that,  with  few 
exceptions,  the  embarrassment  of  the  intellect  is  secondary  and  con- 
sequent upon  the  disorder  and  perversion  of  the  emotive  faculties." 
*  *  *  "  Insanity  is  always  in  the  first  instance  emotional."      *      * 

"  Intellectual  insanity  is  always  secondary."  And  in  another  place 
he  says :  ''  Sound  philosophy  points  to  the  emotive  part  of  our  nature 
as  the  common  if  not  the  only  source  of  mental  disease." 

Intent  is  a  necessary  ingi*edient  of  crime.  There  must  be  a  union 
of  act  and  intent  What  is  here  meant  by  intent  ?  •  Not  the  intention 
to  do  a  moral  wrong,  as  judged  by  the  conscience  of  the  actor,  but 
an  intent  to  do  the  act  which  the  law  pronounces  wrong.  This  in- 
tent the  actor  must  be  capable  of  forming,  before  he  can  commit  a 
crime  and  be  justly  subject  to  punishment 

It  must  never  be  forgotten  that  insanity  is  a  disease,  and  whether 
it  be  scientifically  accurate  to  say  that  the  mind  is  diseased,  it  is  true 
that  whenever  there  is  insanity  there  is  a  disease  of  the  urain,  so  that 
if  the  brain  is  not  diseased,  there  is  no  insanity.    This  consideration 
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disposes  of  all  those  cases  in  which  the  act  is  done  in  the  heat  of 
passion  or  in  a  moment  of  frenzy.  There  are  few  homicides  com- 
mitted, except  in  passion  or  frenzy.  A  murder  in  cold  blood,  delib- 
erated on  beforehand,  is  a  rare  occurrence  ;  but  no  matter  how  hot 
the  passion,  or  how  fierce  the  frenzy,  that  is  not  insanity  ;  and  the 
question  comes  at  last  to  this— Was  there  a  disease  of  the  brain? 
which  is  to  be  proved,  like  any  other  fact,  by  those  competent  to 
'  testify  in  the  matter. 

I  cannot  leave  the  subject  of  this  paper  without  expressing  my 
earnest  conviction  that  the  knowledge  of  mental  disease  has  now  ar- 
rived at  such  a  degree  of  accuracy  that  there  should  be  a  new  classi- 
fication of  punishments.  The  present  classification  is  a  great  im- 
provement, doubtless,  on  its  predecessors,  which  were  the  product  of 
a  ruder  age  ;  but  we  have  not  yet,  by  any  means,  reached  that  per- 
fection of  classification  which  the  present  state  of  our  knowledge 
justifies  and  requires.  The  quality  of  the  act,  as  measured  by  the 
degree  of  intelligence,  should  enter  into  the  questipn  of  the  degree 
of  punishment,  and  while  it  may  be  true,  as  I  have  already  said  I 
think  it  is,  that  perceptional  and  emotional  insanity  should  not  ex- 
empt from  punishment,  I  still  think  that  the  punishment  should  be 
graduated  more  than  it  is,  according  to  the  mental  condition  of  the 
offender.  It  does  not  accord  with  our  notions  of  justice,  that  the 
strong  and  hardened  rufi&an,  and  his  weak  and  greatly  tempted 
brother  should,  for  the  same  outw£u:d  act,  suffer  the  same  punish- 
ment. What  I  contend  for  is  this,  and  this  only,  that  emotional  in- 
sanity should  not  exempt  from  punishment,  and  that  so  long  as  the 
law  affixes  only  one  degree  of  punishment  to  the  outward  act  which 
the  offender .  has  committed,  whatever  may  be  the  inward  thought, 
that  degree  of  punishment  should  be  inflicted. 

And  I  must  also  think  that,  whenever  the  administration  of  the 
law  is  brought  to  that  state  to  which  our  advancing  civilization  must 
bring  it,  the  question  of  insanity  will  be  separated  from  other  ques- 
tions, and  medical  men  will  sit  with  the  judges  as  assessors  or  ex- 
perts, to  aid  the  decision,  in  some  such  manner  as  nautical  men  now 
sit  in  the  English  Admiralty  upon  cases  of  collision. 

Having  passed  thus  rapidly  over  this  vast  field  of  inquiry,  we  are 
able,  I  think,  to  state  the  following  propositions  as  the  results  : 

1.  Children  under  the  age  of  discretion,  idiots  and  imbeciles  are 
not  within  the  discipline  of  criminal  law. 

2.  The  mental  unsoundness  of  other  persons,  commonly  designated 
as  insanity  or  mania,  is,  in  itself  or  is  attended  by,  disease  of  the 
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brain,  so  that  no  heat  of  mere  passion,  and  no  degree  of  mere  frenzj 
can  in  any  just  sense  be  pronounced  insanity  by  either  of  the  pro- 
fessions. 

3.  That  neither  perceptional  nor  emotional  insanity  by  itself,  nor 
both  together,  can  be  accepted  as  excuse  for  criminal  responsibility. 

4  That  intellectual  or  volitional  insanity  absolves  from  criminal 
responsibihty  when,  and  only  when,  the  reason  has  lost  either  the 
power  of  choice,  or  the  power  of  controlling  the  will. 

5.  That  in  every  case  of  acquittal  on  the  ground  of  insanity,  the 
defendant  should  be  forthwith  placed  in  a  lunatic  asylum,  and  there 
kept  until  it  is  ()roved  that  he  is  restored  to  such  a  state  of  sanity  as 
to  remove  all  apprehension  of  a  recurrence  of  the  disease. 

6.  That  the  present  gradation  of  punishments  is  unsuited  to  the 
present  condition  of  medical  learning,  and  a  Change  is  required 
which  shall  make  the  law  punish,  not  only  according  to  the  harmful- 
ness  of  the  outward  act,  but  according  to  the  quality  of  the  inward 
spring  of  action. 


CASES  BEPORTED. 


The  present  number  of  the  Jottbnal  contains  a  full  report  of  the 
decisions  in  six  insurance  cases,  besides  that  of  The  Mutual  Life 
Ins.  Co. ,  of  New  York,  vs.  Terry,  which  is  concluded  from  last  num- 
ber. 

The  Knickerbocker  Ins.  Go.,  of  Chicago,  vs.  Comstock  et  al,  was  de- 
cided in  the  United  States  Supreme  Court.  The  action  arose  upon 
a  petition  in  bankruptcy.  The  court  held  that  moneyed,  business 
and  commercial  corporations  are  as  much  within  the  provisions  of 
the  bankrupt  act  as  unincorporated  individuals  or  associations  ;  that 
the  company,  respondent,  had  a  right  to  have  its  exceptions  to  the 
rulings  and  instructions  of  the  District  Court  re-examined  in  the 
Circuit  Court,  and  that  the  Circuit  Court  erred  in  dismissing  the 
writ  of  error  for  want  of  jurisdiction.  The  court  however  held  that 
the  respondent  should  have  petitioned  for  a  mandamus  instead  of  su- 
ing out  a  writ  of  error  to  the  Circuit  Court,  and  that  mandamus  be- 
ing the  proper  remedy,  error  would  not  lie. 

In  Holabird  vs.  The  Atlantic  Mutual  Life  Ins.  Co.,  the  United  States 
Oirouit  Court  for  the  Eastern  District  of  Missouri  held  that  it  tho 
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statements  in  an  application  for  a  life  policy  are  untrue,  it  is  immate- 
rial iivhether  thej  are  intentionally  so  or  not,  or  whether  the  facts  in- 
quired into,  if  known,  would  have  caused  the  risk  to  have  been  con- 
*  sidered  more  hazardous,  or  whether  diseases  denied  contributed  to 
the  death.  The  court  also  held  that  «s  such  statements  are  presumed 
to  be  true,  the  burden  of  proving  them  untrue  is  upon  the  defendant 
who  controverts  them.  The  court  decided  that  marriage  in  Missouri 
may  be  contracted  by  the  present  mutucd  consent  of  two  competent 
persons,  made  in  good  &ith  and  followed  by  cohabitation,  without  the 
addition  of  any  prescribed  formalities. 

The  case  of  Arkansas  M.  F.  etc,  Ins.  Go,  vs.  Bostick  et  al.,  arose  on 
an  open  policy  on  goods  ''  lost  or  not  lost"  Goods  were  shipped  from 
Louisville  to  the  plaintiff  at  Fort  Smith,  and  were  destroyed  by  fire 
April  9th.  The  plaintifiGs  received  the  invoice  April  11th,  and  had 
them  indorsed  on  the  policy  the  next  day  by  the  agent  at  Fort  Smith, 
who  sent  his  report  to  the  company  at  little  Bock,  where  it  was  re- 
ceived April  14th.  Neither  the  plaintiffis  nor  the  agent  knew  of  the 
loss  at  the  time  the  indorsement  was  made,  but  the  company  had 
heard  of  it  before  the  receipt  of  the  agent's  report,  and  afterward  re- 
jected the  report  and  cancelled  the  policy.  The  court  held  that  the 
company  could  make  itself  responsible  for  a  loss  that  had  already  oc- 
curred, even  if  the  loss  was  total,  so  that  the  subject  matter  of  the 
insui*ance  was  not  then  in  existence,  and  that  by  the  clause  '^  lost  or 
not  lost "  it  did  make  itself  so  liable.  The  court  also  held  that  the 
company  was  estopped  from  any  defense  on  the  ground  of  vaiiation, 
although  its  agent  had  indorsed  the  goods  from  Memphis  instead  of 
from  Louisville.  The  judgment  in  favor  of  the  plaintiffs  was  af- 
firmed.    The  case  was  decided  in  the  Supreme  Court  of  Arkansas. 

In  FaysoUj  assignee  of  the  The  Bq>ubliG  Ins.  Co.,  of  Chicago,  vs. 
Withers^  the  United  States  Circuit  Court  for  the  District  of  Indiana, 
in  a  suit  on  a  stock  note  given  to  the  company  by  the  defendant,  held 
that  a  statute  of  Indiana  prohibiting  insurance  companies  of  other 
States  from  doing  any  ordinary  business  in  the  State  until  they  had 
filed  certain  papers  with  the  county  clerk,  did  not  prohibit  the  com- 
pany from  taking  subscriptions  for  stock  of  the  company  and  from  re- 
ceiving notes  for  the  stoc^  sold,  and  that  the  claim  of  the  defendant 
that  he  relied  upon  the  representation  of  the  agent  that  no  more  than 
twenty  per  cent,  would  ever  be  assessed  against  him,  cannot  avail 
against  the  terms  of  the  chcurter  agreed  to  in  writing.  The  court  also 
discussed  the  extent  to  which  the  legislature  can  go  in  changing 
a  company's  charter  by  amendments,  and  the  effect  upon  the  plaintiff's 
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liability  of  an  amendment  made  after  the  subscription,  chttaging  the 
amount  of  the  capital  stock  and  the  manner  of  electing  the  board  of 
directors,  and  also  the  effect  of  an  increase  of  the  capital  stock  by  ; 
the  directors  before  the  amendment.     Judgment  was  rendered  for 
plaintiffl 

In  The  FranJdin  Fire  Ins.  Co.  vs.  The  Chicago  Ice  Co.,  the  Court 
of  Appeals  of  Maryland  decided  that  a  provision  that  nothing  but  a 
distinct  agreement  indorsed  upon  the  policy  should  operate  as  a  wai- 
ver of  any  condition  therein,  referred  only  to  those  conditions  of  the 
policy  which  enter  into  and  form  part  of  the  contract  of  insurance, 
and  that  it  has  no  reference  to  those  stipulations  which  are  to  be  per- 
formed after  loss  has  occurred,  and  that  the  company  had  by  its  acts 
waived  the  requirements  of  the  policy  in  regard  to  proofs  of  los& 
The  court  also  held  that  the  possession  of  property  by  a  person  claim- 
ing to  be  its  owner  is  sufficient  evidence  of  an  insurable  interest 
therein,  and  that  the  clause  in  the  policy,  entitled  "  Builder's  Bisk/' 
did  not  include  the  repairs  made  necessary  by  the  damages  occasioned 
by  ordinary  business.  The  judgment  of  the  court  below  for  the  ice 
company  was  affirmed. 

The  case  of  Morse  et  dL  vs.  Buffalo  F.  and  M.  Ins.  Co.  was  decided 
in  the  Supreme  Court  of  Wisconsin.  The  main  defense  was  that 
kerosene  had  been  used  upon  the  boat  ii^  a  violation  of  a  provision  in 
the  policy  which  prohibited  the  use  of  naphtha,  benzol^  and  crude 
or  refined  coal  or  earth  oils  without  the  written  consent  of  the  com- 
pany. The  court  lays  down  the  principles  upon  which  contracts  of 
this  kind  are  to  be  construed,  and  holds  that  the  maxim  "  nosciiur  a 
sociis "  applies,  and  that  the  use  of  kerosene  was  not  prohibited  by 
the  terms  of  the  policy.  The  judgment  in  favor  of  the  plaintiffs  was 
affirmed.  A  part  only  of  the  opinion  is  given  in  this  number,  the  re- 
mainder will  appear  next  month. 


.     '  home,  and   105  other  oompames   did 

MISCELLANEOUS.  bnsmess  in  the  State.   The  commissoner 

congratolates  his  fellow-citizens  npon 

the  workings  of  the  insurance  depart- 
INSUBANCE  RKPOET  OF  MAIN?,  ^^^^    Since  its  e^tence,  with  the  ex- 

Hon.  A.  W.  Paine,  insurance  com-  ception  of  the  companies  overwhehned  in 

missioner  of  Maine,  in  his  5th  annnal  re-  the  Chicago  and  Boston  experience,  bat 

port  for  the  year  ending,  December  Slst^  one  company '  of  all  admitted  to  the 

1872,  states  that   during  the  year  45  State  has  fidled.    During  four  years,  be- 
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gining  with  1868,  the  ratio  of  losses  to 
(Premiums  has  been  68  per  cent.,  being 
3^  per  oent.  less  than  the  average  of 
companies  operating  in  New  York,  and 
10  per  cent,  less  than  the  companies 
operating  in  Massachusetts.  The  com- 
missioner condndes,  in  -view  of  the  Bos- 
ton lesson,  that  the  larger  the  company 
and  the  wider  the  territory  oyer  which 
it  operates,  the  better  and  safer  it  is. 
Greater  care  is  also  needed  in  ayoiding 
the  acoomnlation  of  risks  within  the 
same  exposure.  Concerning  the  true  defi- 
nition of  a  common  exposure,  the  com- 
missioner holds  that  the  "judgment 
must  be  formed  from  the  poasibUitMa 
rather  than  the  probabiiUies  of  conta- 
gion." The  joinder  of  fire  and  marine 
business  in  the  same  company,  is  depre- 
cated in  consequence  of  their  dissimilar- 
ity. In  reference  to.  life  insurance  the 
commissioner  holds,  that  the  premium 
should  be  specific,  "and  that  each  per- 
son be  allowed  the  benefits,  or  made  to 
bear  the  misfortunes  of  his  own  case," 
and  that  all  persons  should  be  embraced 
in  the  insurable  class ;  the  feeble  and 
sick,  paying  of  course,  more  than  the 
strong  and  welL  Attention  is  called  to 
the  magnitude  of  the  insurance  interest 
Fire  risks  to  the  amount  of  ten  thousand 
millions,  and  life  risks  to  more  than  two 
thousands-  millions  of  dollars,  are  as- 
sumed by  companies  having  more  than 
three  hundred  millions  of  dollars  capital 
auid  assets.  The  commissioner  believes 
governmental  supervision  over  this  great 
work  is  especially  needed.  In  retiring 
from  the  department,  over  which  he  has 
presided  from  its  initation,  Mr.  Paine 
expresses  himself  courteously  toward 
all  with  whom  he  has  come  in  contact 
professionally,  and  in  closing  notices 
apparently  as  worthy  of  special  emphasis 
the  comparative  expense  and  income 
of  the  department  during  the  current 
year— the  income  being  $3,790  and  the 
outgo,  including  all  salaries  ^tc,  being 


mSTTBANCm  BEPOBT  OF  EENTUOKT. 

The  insurance  commissioner  of  Ken- 
tucky, from  time  to  time  during  the 
past  year,  has  issued  several  special  re- 
ports having  reference  to  particular 
transactions.  His  regular  annual  report, 
containing  a  full  exhibit  of  all  insurance 
business  for  the  year  1872,  has  recentiy 
been  published.  Fire  insurance  is  by  far 
the  principal  part  thereof;  there  being  but 
two  life  companies  operating  in  the  State. 
On  the  31st,  December,  1872,  seventy- 
eight  fire  and  marine  insurance  com- 
panies were  doing  business  in  the  State 
by  authority.  Of  these,  fourteen  were 
Kentucky  companies,  fifty-nine  wer^ 
companies  of  other  States,  and  five  of  for- 
eign countries.  The  commissioner  sum- 
marizes the  business  of  these  companies 
as  foUows:  Their  aggregate  capital  is  $25- 
861,616.85  ;  aggregate  net  surplus,  $2,- 
268,527.36  ;  aggregate  regular  cash  in- 
come is  $47,308,703.62  ;  aggregate  ex- 
penditure, $50,463,869.09 ;  ratio  of  expen- 
ditures to  income,  107  per  cent ;  aggre- 
gate fire  losses  paid,  $33,651,371.29;  ag- 
gregate fire  premiums  received,  $43,- 
437,652.27 ;  average  ratio  of  fire  losses 
paid  to  fire  premiums  received,  77  per 
cent ;  a^pregate  marine  and  inland  losses 
paid,  $3,607,877.19  ;  aggregate  marine 
and  inland  premiums  received,  $4,934,- 
952.87 ;  average  ratio  of  marine  and  in- 
land premiums  received  to  marine  and  in- 
land losses  paid,  73  per  cent  Premiums 
paid  for  fire  and  inland  insurance  by 
Kentucky  policy-holders  during  the 
year  1872,  amount  to  $1,216,748.36 ; 
losses  paid  during  th^year,  $509,930.27; 
the  losses  paid  being  ^  per  cent  of  the 
premiums  received. 


ARKANSAS  INSUBANCE  LAW. 

In  Arkansas,  on  the  25th  of  April, 
1873,  an  act  was  approved  establishing 
anliiBaianoeBureaiL  Theoommissioner 
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in  oharge  th«reof  is  appointed  by  the 
State  auditor  for  a  term  of  three  years, 
at  a  salary  of  $2,500.00.  He  is  required 
to  give  a  $10,000.00  bond,  and  to  see 
that  the  provisions  of  the  law  are  exe- 
cuted. He  shaU  calculate  the  value  of 
life  policies  upon  the  basis  of  the  Amer- 
ican Experience  Table  of  Mortality,  and 
four  and  one  half  per  cent,  interest  per 
annum.  If  any  life  company  shall  not 
have  on  hand  the  net  value  of  all  its  po- 
Uoies,  the  fact  shaU  be  published  by  the 
commissioner.  Concerning  companies 
of  other  States,  the  valuations  of  their 
respective  comminsioners  shall  be  ac- 
cepted. In  calculating  values  in  fire 
insurance  he  shall  take  60  per  cent,  of 
the  premiums  received  on  une±^ired 
risks  that  have  less  than  one  year  to 
run,  and  a  pro  rata  on  those  having 
'more  than  a  year  to  run.  In  marine 
and  inland  insurance  ho  shall  charge  all 
the  premiums  received  on  unexpired 
risks.  When  the  reinsurance  reserve 
however  is  less  than  40  per  cent  of  all 
the  premiums  received  during  the  year, 
all  the  premiums  received  shall  be 
charged.  No  company  shall  allow  its 
capital  stock  to  become  impaired  to  the 
extent  of  20  per  cent.  Discretion,  how- 
ever, is  lodged  with  the  commissioner 
in  determining  whether  any  such  com- 
pany shaU  continue  to  do  business. 
Whenever  it  is  desirable  the  commis- 
sioner shall  publish  the  condition  of  any 
company.  For  the  purpose  of  ascer- 
taining that  condition  he  is  invested 
with  fuU  powers  of  visitation,  both  At 
home  and  in  other  States.  An  actuary 
is  employed  at  a  compensation  of  three 
cents  per  thousand  dollars  of  insurance, 
to  be  defrayed  by  the  company  for 
which  the  valuation  is  made.  The  cus- 
tomary fees  for  filing  charters,  etc.,  are 
charged.  In  case  the  expenses  of  the 
bureau  exceed  the  income,  the  deficit 
shall  be  charged  in  just  proportion  to 
the  companies  doing  business.  By  the 
fizst  of  August  every  insozance  compa- 


ny shall  file  a  certified  copy  of  its  char- 
ter, and  a  certificate  of  organization. 
For  neglect  of  this  a  fine  is  due.  To 
enable  them  to  do  business,  insurance 
agents  must  obtain  a  certificate  of  au- 
thority' to  act,  and  also  a  certificate  that 
companies  represented  by  them  havcaa- 
thority  to  operate.  Yearly  statements 
of  home  companies  must  be  made  up  to 
the  1st  of  January  of  the  current  year  ; 
foreign  companies  to  the  Ist  of  July  of  the 
preceding  year.  Companies  from  other 
States  and  of  foreign  countries  must  file 
with  the  commissioner  a  written  "Stipu- 
lation that  legal  process  affecting  them 
may  be  served  upon  the  commissioner, 
or  a  specified  local  agent.  Any  compa- 
ny doing  business  without  authority, 
shall  forfeit  $500.00  for  each  month  of 
such  unlawful  business.  No  local  tax 
by  any  city  or  county  is  allowed. 


ITEMS. 


Hon.  Ephraim  B.  Ewing,  Judge  of  the 
Supreme  Court  of  Missouri,  died  June 
2l8t»  after  a  brief  illness. 

Hon.  B.  C.  Breckett  has  been  ap- 
pointed Chief  Justice  of  the  Supreme 
Court  of  Alabama,  in  place  of  Hon.  E. 
Wolsey  Peck,  resigned. 

Governor  Woodson,  of  Missouri,  has 
appointed  Hon.  W.  B.  Napton  Judge  of 
the  Supreme  Court  of  that  State,  to  fill 
the  vacancy  caused  by  the  death  of  Hon. 
E.  B.  Ewing. 

Hon.  Alfred  M.  Craig  has  been  elected 
Judge  of  the  Supreme  Court  of  Illinois, 
in  place  of  Chief  Justice  Lawrence,  and 
Hon.  John  Scholfield,  in  place  of  Hon. 
Anthony  Thornton. 
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—We  have  receiyed  transcripts  of  de- 
disions  in  the  following  cases  : 

Farmers'  Mut,  Fire  Ins.  Oo,  va.  Taylor. 
— Snpreme  Court,  Pa. 

Cammack  vs,  Lewis. — ^U.  S.  Snpreme 
Court. 

B-anee  and  Wife  vs.  jElna  Life  Ins. 
Co.—V.B.  C.  C,  E.  Dist  Pa. 

Payson,  Assignee  (^  Republic  Fire  Ins. 
Co.  vs.  WUhers.—V.  Q.  C.  C,  Dist  Ind. 

77^  Imperial  Fire  Ins.  Ob.  vs.  Murray 
et  aZ.— Supreme  Courts  Pa. 

— ^Hon.  GustaTusW.  Smith,  insurance 
eommissioner  for  the  State  of  Kentucky, 
will  accept  our  thftnTra  for  his  <^TiTiTiifci  re- 
port for  1872. 

—We  are  under  obligations  to  Hon. 
Luoien  J.  Barnes,  insurance  commis- 
sioner of  Arkansas,  for  a  copy  of  the  in- 
surance laws  of  that  State. 

—The  Boyal  Humane  Society,  of  Lo]>- 
don  has  a  fire-escape  corps  for  the  pro- 
tection of  life.  The  corps  has  no  offi- 
cial connection  with  the  fire  brigade  of 
the  city,  although  the  two  act  in  unison. 
They  are  provided  with  telescopic  fire- 
escapes. 

— Henzy  Flessner,  of  lAlianapolis, 
having  been  found  guiliy  of  embezzling 
funds  of  the  Bepublic  Life  Ins.  Com- 
pany, a  new  trial  was  granted  him  upon 
the  ground,  among  other  things,  that  as 
the  company  had  been  doing  business 
in  violation  of  law,  there  could  be  no 
embezzlement. 

— ^At  the  recent  commencement  of  the 
law  department  of  Michigan  State  XJni- 
Tersity,  there  were  123  graduates,  two 
of  whom  were  ladies. 

—Hon.  Thomas  B.  Butler,  late  Chief 
Justice  of  Oonneotioat^  died  at  Norwalk 
<m  the  8th  of  June. 


— ^It  appears  that  Mr.  J.  Merritt  has 
been  induced  to  rmnain  with  the  Nation- 
al Life,  of  Chicago,  as  (General  Super- 
intendent of  Agencies. 

— Several  of  the  South  Americanifitates 
recently  have  expressed  a  desire  to  em- 
ploy the  coinage  of  the  United  States. 
In  Ecuador  American  gold  and  silver 
are  a  common  medium  of  exchange. 

—Nashua,  N.  H.,  purchased  two  steam 
fire-engines,  and  then  discovered  that 
one  of  them  would  exhaust  the  entire 
water  supply  of  the  town  in  ten  min- 
utes. 

-^The  London  Morning  Post,  in  an 
editorial  on  the  report  of  a  committee  of 
the  Society  of  Arts,  to  investigate  the 
danger  of  a  great  fire  in  London,  says  : 
«<  The  committee  entertains  no  doubt  at 
all  that  were  a  serious  fire  to  break  out 
while  a  strong  gale  was  blowing,  the 
safety  of  London  would  be  in  the  ex- 
tremest  peril  A  ramble  through  the 
dty  will  quickly  convince  any  person 
who  is  inclined  to  dissent  from  this 
view,  that  the  committee  is  right  From 
street  to  street  he  will  pass  between 
rows  of  lofty  warehouses,  filled  to  the 
very  top  with  combustible  articles  of  the 
most  various  kinds,  and  the  lowest  story 
of  not  a  few  of  these  fire-boxes  he  will 
find  crammed  with  wood.  It  needs  but 
a  single  spark,  therefore,  to  set  the  whole 
ablaza  If  there  was  a  very  strong  wind, 
its  fury  would  beat  the  flames  against 
the  next  house  and  set  it  also  on  fire ; 
and  then,  unless  the  engines  were  on 
the  spot  before  the  blaze  burst  forth  in 
the  second  house,  human  exertion  could 
hardly  hope  to  extinguish  the  fire.  The 
overgrown  volume  of  flame  would  be 
lashed  with  redoubled  force  against  the 
neighboring  houses,  and  at  the  same  time 
sparks  would  be  scattered  in  heaps  all 
around  by  the  wind.  Very  soon,  there- 
fore, instead  of  a  single  conflagration, 
the  firemen  would  probably  see  them- 
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selyes  ganonnded  by  sevenl  fires  at 
once.  When  this  happened,  it  is  evident 
that  there  would  be  nothing  for  it  but 
to  sacrifice  wealth  of  untold  amonnt, 
and  to  proceed  to  blow  up  so  much  of 
the  city  as  would  make,  between  the 
burning  and  btanding  quarters,  a  chasm 
wide  enough  that  even  a  stoiin  could 
not  Urive  the  fire  across.  This  is  no 
fimcy  picture.  It  is  what  has  actually 
happened  in  Chicago  and  Boston  within 
a  few  years,  and  what  may  happen  in 
any  city  anywhere  that  is  not  absolutely 
fiie-prool  But  how  fax  from  beLog  fire- 
proof are  London  warehouses,  with  their 
many  boarded  fioors,  their  thin  roofs, 
thin  lath  and  plaster  partitions,  and 
their  enormous  stores  of  inflammable  ma- 
terials, all  the  world  is  aware.** 

— K  B.  Paul,  Esq.,  has  resigned  the 
presidency  of  the  Mutual  life  of  Chicago, 
and  Stewart  Marks,  Esq.,  late  secretary 
of  the  company,  has  been  unanimously 
chosen  to  fill  the  vacancy.  Mr.  Paul 
has  been  an  able  and  successful  oflioer, 
and  leaves  with  the  good  wishes  of  all 
oonneoted  with  the  company. 

— ^Wells  k  Mason,  general  agents  of 
the  Charter  Oak  Life  Insurance  Co.,  of 
Chicago,  have  recently  taken  Mr.  T.  B. 
Merrill  into  the  firm.  Mr.  Merrill  was 
formerly  general  agent  of  the  company 
for  Iowa. 

—The  London  Bevieto  says :  "A  singu- 
lar marine  insurance  trial  has  recently 
been  heard  at  Liverpool  before  Bir. 
Justice  Archibald  and  a  special  jury,  in 
which  the  plainti£b,  Messrs.  Schofield 
&.  Co.,  shipowners,  of  Shields,  sought  to 
recover  f^m  Mr.  U.  Jones,  an  under- 
writer at  Liverpool,  the  value  of  his  sub- 
scription policy  of  insurance  upon  the 
steamer  GoEptotn,  under  the  following 
circumstances  :  The  plaintiffs  on  Au- 
gust 8th,  1871,  effected  an  insurance 
upon  her  for  twelve  months  for  the  sum 
ofie2d,0004    At  that  time  the  vesaeL  was 


abroad.  On  the  9th  of  August^  1872, 
they  renewed  the  policy  for  the  increased 
amount  of  £25,000,  Bir.  Jones  being  one 
of  the  underwriters.  During  the  night 
between  the  8th  and  9th  August,  1872, 
the  vessel  struck  upon  a  rock  in  Belle 
Isle  Straits  and  was  lost.  The  curious 
point  now  arose,  whether  the  wreck 
actually  occurred  before  or  after  mid- 
night on  the  8th  of  August,  as  if  before, 
the  first  policy  for  the  £23,000  would 
not  have  expired ;  and  if  after,  it  was 
contended  that  the  loss  would  be  cov- 
ered by  the  new  policy,  and  that  the  un- 
derwriters would  be  liable  for  the  in- 
creased amount  According  to  the 
evidence  it  was  shown  that  the  ship 
struck  after  midnight^  but  on  the  part 
of  the  defendants  it  was  argued  that  the 
liability  must  not  be  ruled  by  a  calcula- 
tion of  English  time,  but  by  a  calcula- 
tion of  the  time  at  the  spot  where  the 
disaster  occurred.  This,  allowing  for 
the  difference  of  longitude,  would  fix  the 
accident  before  midnight  The  jury, 
however,  taking  the  view  that  the  cal- 
culation should  be  made  upon  the  basis 
of  English  time,  the  contract,  to  insure 
being  made  in  England,  gave  a  verdict 
for  the  plaintiff.  £25,000  was  involved 
in  this  action." 

— ^An  important  witness  on  examina- 
tion, whed^  questioned  on  the  vital 
points  of  the  case,  answered  each  by 
saying  that  he  had  forgotten.  The  at- 
torney conducting  this  examination,  re- 
marked that  witness  reminded  him  of 
an  "  incident "  which  he  related  thus : 
"I  once  heard  a  sermon  on  forgetful- 
ness,  in  which  the  worthy  minister  an-^ 
nounced  his  text  thus  :  Abraham  for- 
got Isaac  ;  and  Isaac  forgot  Jacob  ;  and 
Jacob  forgot  Judas  and  his  brethren. 
*My  brethren,'  continued  the  minister, 
*we  must  all  see  that  people  were  as 
forgetful  in  andent  times  as  they  are 
now.'  Next  witness  will  please  come  to 
the  stand." 
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From  certified  transcripts  in  our  possession. 

AGENT. 

§  138.  Lnra. — Authority  of -^Waiver  (f  Forfeiture. — ^The  evi- 
dence showed  that  Selvage^after  the  death  of  the  assured,  bought 
the  policy  from  the  beneficiary  upon  the  faith  of  representations 
made  by  defendant's  agent  that  the  amount  of  the  insurance 
would  be  paid.  Hdd^  that  if  the  agent  was  the  agent  of  the  de- 
fendant to  receive  the  preliminary  proofs,  and  having  received 
them,  knew  that  Selvage  was  negotiating  with  the  beneficiary  for 
the  purchase  of  the  policy,  and  by  representing  to  him  that  the 
insurance  would  be  paid,  induced  him  to  buy  it,  and  if  what 
passed  between  them  was  mutually  understood  and  intended  as  a 
waiver  of  any  such  objections  as  have  been  made  on  this  trial,  the 
plaintifib  may  recover,  although  the  policy  would  otherwise  have 
been  void  for  the  reasons  stated  in  the  objections. 

France  et  aL  vs,  JEttia  Life  Ins,  Co.* 
B0p'd  JonrO,  p.  067.  U.  &  0.  0.,  E.  Dm.  Piiiir. 

«  Deddm  nodend  liaj  amii,  Ism 
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APPLICATION. 

§  139.  Fire. —  Verbal — JSepreaerdation. — ^The  printed  portion 
of  the  policy,  which  was  numbered  **  127/'  contained  the  follow- 
ing provision :  **  Beference  is  had  to  assured's  application,  No. 
127,  which  is  his  warranty  and  a  part  hereof."  There  was  no 
written  application,  a  verbal  appUcation  only  having  been  made 
in  procuring  the  policy.  Held,  that  the  court  below  instructed 
the  jury  correctly  that  ^*  the  policy  in  this  case  is  the  whole 
contract  between  the  parties,  the  application  not  being  in  writ- 
ing, and  is  not  a  part  of  it,  and  is  only  a  representation,  and  in 
order  to  invahdate  the  policy,  must  be  shown  to  have  em- 
braced a  statement  of  a  £stct  material  to  the  risk — ^to  have  been 
untrue  and  fraudulentiy  made." 

Newman  vb.   The  Springfield  F.  and  M.  Ins,  Co.* 
Bep*d  Joar*!  p.  683.  Mnm.  &  a 

ASSIGNMENT. 

§  140.  Fire. — Authority  of  AyerU — Written  Instrvctiom  to 
Agent. — The  policy  required  that  immediate  notice  of  any  as- 
signment should  be  given  to  the  secretary  of  the  company,  and 
that  the  assignment  should  be  indorsed  upon  the  pohcy  or  other- 
wise acknowledged  by  him  in  writing.  The  assignment  was 
written  upon  the  policy,  and  immediately  under  the  names  of  the 
subscribing  witnesses  the  agents  signed  their  names,  "  Stroud  & 
Brown,  for  secretary,"  and  the  same  day  reported  the  assignment 
to  the  company.  The  agents  were  accustomed  to  make  such  as- 
signments and  report  them  to  the  company.  Heldf  that  this  was 
a  proper  assignment  under  the  conditions  of  the  policy.  Edd, 
also,  that  if  the  company  outside  of  and  beyond  its  special  writ- 
ten authority  "  either  expressly  gives  or  encourages  an  agent  to  ex- 
ercise great  additional  powers  for  several  years,  and  ratifies  and 
confirms  the  same,  thus  holding  him  out  to  the  world  as  right- 
fully exercising  all  those  powers,  thereby  inducing  the  public  to 
beUeve  in  and  to  rely  upon  his  said  enlarged  agency,  the  compa- 
ny cannot,  after  a  loss  has  occurred,  repudiate  his  action  and  fall 
back  upon  the  written  authority  for  the  purpose  of  avoiding  the 

*>  VecAMkm  zendttoa  July  Tenn,  187L 
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legal  effect  of  those  acts  which  he  has  done  by  their  encourage- 
ment in  the  general  scope  of  the  business." 

The  Farmers'  Mut.  Fire  Im.  Co.  vs.  Taylor.* 

Bep'd  Joarl  p.  668.  Pa.  8«a. 

CONSTRUCTION. 

§  141.  FiBB.— "  Builder's  Risk  "—Bepairs.— The  appellant  in- 
sured  an  ice-house  belonging  to  the  appellee.  The  following 
memorandum  was  printed  on  the  back  of  the  policy  :  "  Build- 
er's Risk." — "  The  working  of  carpenters,  roofers,  tinsmiths,  gas- 
fitters,  plumbers,  or  other  mechanics,  in  building,  altering  or  re- 
pairing the  premises  named  in  the  policy,  will  vitiate  the  same 
u^ess  permission  for  such  work  is  indorsed  in  writing  hereon." 
The  president  of  the  appellee  testified  that  the  ice-house  was 
nearly  as  good  as  new,  for  the  reason  that  he  always  kept  a  crew 
of  men  and  a  carpenter  or  two  about  the  building  the  year  round, 
and  was  constantly  making  repairs  and  keeping  the  building  in 
thorough  condition.  Hdd,  that  "  by  a  fair  and  reasonable  inter- 
pretation of  this  article  of  the  poUcy  it  cannot  be  understood  as 
referring  to  the  casual  patching  up  of  the  building  such  as  spo- 
ken of  by  the  witness,  but  as  prohibiting  such  hazardous  use  of 
the  building  as  is  generally  denominated  ''Builder's  Bisk," 
which  arises  from  placing  it  in  the  possession  or  under  the  con- 
trol of  workmen  for  rebuilding,  alteration  or  repairs.  Sdd,  aiso, 
that  "  it  is  very  obvious  that  a  building  so  constructed  would  ne- 
cessarily be  constantly  Uable  to  be  injured  and  damaged  by  the 
use  for  which  it  was  intended,  rendering  it  indispensable  for 
the  prosecution  of  the  business  of  the  appellee  that  breakages 
should  be  repaired  as  they  occurred,  all  of  which  was  known  to 
the  appellants,  and  will  be  presumed  to  have  been  in  their  con- 
templation at  the  time  the  contract  was  made,  and  permitted  by 
the  written  terms  of  the  policy  insuring  the  premises  as  an  ice- 
house." 

Hcurper  vs.  The  Albany  Mutual  Ins.  Co.,  17  N.  Y.,  194  ;  Washington 
Fire  Ins.  Co.  vs.  Davidson  and  Symington,  30  Md.,  92,  107,  108. 

Franklin  Fire  Ins.  Co.  vs.  Chicago  Ice  Cb.f 

Bep'd  Journ  p.  609.  Md.  C.  A. 


«  Dedaloii  tendered  May  17th,  1878. 
t  I)eolBkni«&deredM*7a2ikd.l87ai 
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§  142.  Marine. — 0/  Contracts — Avoidance  of  Policy — Kerosene 
— Exemplary  Damages. — The  company  insured  the  steamboat 
Berim  City.  The  policy  provided  that  ''if  gonpowder,  cam- 
phene,  spirit-gas,  naphtha,  benzine  or  benzole,  chemical,  crade  or 
refined  coal  or  earth  oils,  are  kept  or  used  on  the  premises  with- 
out written  consent,  this  policy  shall  be  void.*'  Kerosene  oil  was 
used  to  light  the  cabin  and  saloon  of  the  boat  after  the  policy 
was  issued,  and  it  was  claimed  that  this  was  in  violation  of  the 
condition  in  the  policy,  and  rendered  the  policy  void.  Damages 
beyond  seven  per  cent,  per  annum  on  the  judgment  i^ere  also 
claimed  as  provided  by  statute,  where  the  appeal  is  taken  to  ha- 
rass and  delay  the  plaintiff.  Hdd^  that  "  the  contract  should 
have  a  reasonable  construction,  reference  being  had  to  the  cir- 
cumstances under  which  it  was  made.'*  EM,  also,  that  "  if  the 
language  of  the  policy  may  be  understood  in  moro  senses  than 
one,  it  is  to  be  interpreted  in  the  sense  in  which  the  defendant — 
the  insurance  company — ^had  reason  to  suppose  the  plaintiff  un- 
derstood* it."  HeJd^  also,  that ''  even  were  it  doubtful  from  the 
general  tenor  of  the  policy  and  the  relation  of  the  parties  wheth- 
er the  term  '  refined  coal  or  earth  oils  *  was  used  in  the  policy  in 
an  enlarged  or  restricted  sense,  other  things  being  equal,  the  re- 
stricted construction  should  be  adopted  as  being  most  favorable 
to  the  plaintiff,  who,  in  respect  to  the  insurance  company,  stand 
in  the  position  of  promisees."  Hdd^  also,  "  when  the  intent  is 
doubtful,  conditions  providing  for  forfeitures  (and  such  is  the 
character  of  the  condition  of  this  policy)  are  to  be  construed 
strictly  against  those  for  whose  benefit  they  were  introduced. 
Hddy  also,  that ''  the  party  to  a  contract  who  seeks  to  destroy  its 
obhgation  by  reason  of  an  alleged  breach  of  a  condition  prece-  ^ 
dent  by  the  other  party,  cannot  establish  the  existence  of  such  a 
condition  by  inference  or  conjecture."  iZeW,  also,  that  the  use 
of  kerosene  was  not  in  violation  of  the  condition  of  the  policy, 
and  that  the  policy  was  not  rendered  void  by  its  use,  and,  Hdd^ 
also,  that  as  it  does  not  appear  that  the  appeal  was  clearly  frivo- 
lous, or  that  it  was  taken  from  sinister  and  improper  motives,  the 
damages  claimed  will  not  be  awarded. 

MoTM  et  al  V3.  Buj^alo  F.  and  M.  Ins,  Co.* 

Bep'd  Jonr'l  p.  623.  Wtt.  B.  a 

•  DMiiion  rendered  June  Trnm,  1872. 
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§  143.  Marine. — 0/  Policy — Avoidance  of  Pdicy — Kerosene — 
Nosdtur  a  sociia. — ^The  company  issued  a  policy  upon  the  steam* 
boat  Berlin  Oity,  whioh  oontained  the  following  provision  :  **  If 
gunpowder,  oamphene,  spirit-gas,  naphtha,  benzine  or  benzole, 
chemical,  crude  or  refined  coal  or  earth  oUs  are  kept  or  used  on 
the  premises  without  written  consent,  this  policy  shall  be  void." 
Kerosene  oil  was  used  to  light  the  cabin  and  saloon  of  the  boat 
after  the  policy  was  used,  and  it  was  claimed  that  this  was  in  vio-^ 
lation  of  the  condition  in  the  poUcy,  and  rendered  the  policy  void. 
The  agent  of  the  company  testified  that  he  did  not  understand, 
when  the  contract  was  made,  that  the  use  of  kerosene  was  prohi- 
bited by  the  policy,  and  the  circumstances  of  the  case  show  con* 
clusiyely  that  the  plaintiffs  understood  the  poUcy  as  did  the 
ageni  Hetd,  that  the  policy  expressly  enumerates  those  highly 
inflammable  articles  whioh  are  more  commonly  used,  and  then, 
**  to  protect  the  insurance  company  from  the  danger  of  loss  by 
reason  of  the  keeping  or  use  of  other  articles  of  like  character 
and  equally  dangerous,  it  specifies  in  general  terms  as  included  in 
the  prohibition, '  chemical,  crude  or  refinecl  coal  or  earth  oils.' 
Hence  any  article  of  like  character  and  equally  dangerous  as 
those  enumerated,  although  such  article  is  not  specifically  named 
in  the  poUcy,  is  within  the  prohibition.  Further  than  this  we 
do  not  think  the  scope  of  those  general  terms  in  the  policy  should 
be  extended.  In  other  words,  we  think  that  the  maxim  noacUur 
a  sodis  is  appHcable  here,  and  that  the  term  '  refined  coal  or 
earth  oils,*  as  used  in  the  policy,  should  be  construed  to  mean 
only  those  articles  or  substances  which  are  included  in  such  gen- 
eriJ  description,  and  which  are  also  as  highly  inflammable,  and 
therefore  as  dangerous  to  the  insured  property  as  naphtha,  ben- 
zine or  benzole.*' 

Broom's  Legal  Maxims,  451. 
Hdd,  also,  that  the  fact  that  neither  the  agent  of  the  company 
nor  the  insured  at  the  time  the  insurance  was  effected  under- 
stood that  the  use  of  kerosene  on  the  boat  for  illuminating 
purposes  was  prohibited,  supports  that  construction  of  the  con- 
tract which  does  not  make  the  prohibition  in  the  poUcy  apply  to 
the  use  of  kerosene. 

Morse  et  dL  vs.  Buffalo  F,  cmd  M.  Ins.  Co. 

-1 142. 
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DESCRIPTION. 

§  144  Life. — 0/ Property — MisrepreserUatton — Application. — 
The  policy  sued  on  was  procured  bj  an  insofance  broker,  who 
solicited  the  plaintiff  to  insure  the  building,  and  who,  without 
his  knowledge,  prepared  an  application,  which  he  presented  to  an 
insurance  agent,  who  acted  for  several  companies,  and  was  au- 
thorized to  receive  and  transmit  applications  and  deliver  policies 
for  the  defendants.  The  broker  informed  the  agent  that  the 
building  was  used  as  an  organ  and  melodeon  factory,  and  that  he 
belfeved  a  small  part  of  it  was  to  be  used  as  a  machine  shop.  Tlie 
agent,  however,  in  answer  to  a  question  in  the  application  as  to 
what  was  manufactured  in  the  building,  wrote  "  machinery."  The 
broker  received  the  policy  from  the  agent,  to  whom  it  had  been 
forwarded  by  the  company,  and  delivered  it  to  the  plaintiff,  who 
did  not  know  of  the  appUcation  or  that  the  broker  had  taken  any 
steps  to  procure  the  insurance.  The  plaintiff  received  the  policy 
without  objecting  to  its  form  or  contents.  The  policy  purported 
to  insure  the  plaintiff  "  on  his  frame  two-story  building,  occupied 
as  a  machine  shop,"  and  contained  a  provision  that  '^  the  appli- 
cation for  the  insurance  is  a  part  of  the  contract,"  and  that 
<<  whenever  a  building  hereby  insured  shall  be  altered,  enlarged, 
or  appropriated  to  any  other  purposes  than  those  herein  men- 
tioned, or  the  risk  otherwise  increased  by  the  act  or  with  the 
knowledge  or  consent  of  the  insured,  without  the  consent  of  the 
company  first  obtained  in  writing,  this  policy  shall  be  void."  The 
building  at  the  date  of  the  policy  and  up  to  the  time  of  the  fire 
was  occupied  as  a  manufactory  of  organs  and  melodeons,  upon 
which  it  was  agreed  the  risk  was  greater  than  upon  a  machine 
shop.  Hddj  that  the  representation  was  material,  and  that  "  it 
makes  no  difference  that  the  misrepresentation  was  accidental, 
unintentional,  and  without  any  fraudulent  intent,  or  even  that  the 
party  insured  was  ignorant  that  such  a  representation  had  been 
made.  In  either  case  the  ground  of  the  objection  is  the  same," 
and  that "  the  misrepresentation  takes  away  the  foundation  of  the 
policy,  and  as  it  was  the  affirmation  of  a  fact  as  then  existing,  it 
is  enough  to  prevent  the  policy  from  taking  effect  as  a  contract 
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The  minds  of  the  parties  have  not  met  upon  the  organ  factory  as 
the  subject-matter  of  the  insurance." 

Kimball  vs.  ^tna  Ins.  Co.,  9  Allen,  540 ;  Sillem  vs.  Thornton,  8  £1.  & 
BL,  (Am.  ed.,)  868,  869,  note ;  Carpenter  ts.  American  Ins.  Co.,  1  Story, 
67 ;  Campbell  vs.  New  England  Ins.  Co.,  98  Mass.,  881 ;  Wilbur  vs.  Bow- 
ditch  Ins.  Co.,  10  Cosh.,  446. 

Held,  also,  that "  the  plaintiff  sues  upon  the  policy,  and  the  court 
cannot  alter  the  contract  as  therein  expressed." 

Tibbetts  vs.  Hamilton  Ins.  Co.,  8  Allen,  569. 
Hdd,  also,  that ''  however  unfortunate  this  may  be  for  the  plain- 
tiff, he  accepted  the  poUcy  in  its  present  shape,  and  cannot  well 
complain  that  he  has  been  misled  by  it." 

Barrett  vs.  Union  Ins.  Co.,  7  Cush.,  175. 

And  that  **  in  this  view  of  the  case  the  application  becomes  un- 
important, as  does  also  the  question  whether  Gleason  (the  bro- 
ker) was  the  plaintiff's  or  the  defendants'  agent"  It  is  decisive 
of  the  case  that  the  policy  ''  cannot  be  applied  to  the  building 
which  was  destroyed  by  fire." 

Ghddard  vs.  Monitor  Mtdtud  Fire  Ins.  Co.* 
Bep'dJoiirlp.668.  lU&8.J.a 

INSUBABLE  INTEBEST. 

0 

§  145.  FiBE. — Evideifice  (f  Title. — ^The  appellee  obtained  a  po- 
licy of  insurance  upon  an  ice-honse.  The  proof  in  an  action  on 
the  policy  was  that  the  appellee  was  in  possession  of  the  proper- 
ty, claiming  and  occupying  it  as  its  owner.  Hddy  that  ''  this  is 
prima  fade  evidence  of  title.  'A  person  in  the  possession  of 
land  is  prima  facie  presumed  to  be  seized  in  fee.'  " 

1  Phillips  on  Evidence,  646  and  note. 
''  In  the  absence  of  proof  of  an  outstanding  title  in  others,  or 
any  incumbrance  upon  the  property,  this  prima  fade  presump- 
tion of  a  seizin  in  fee,  growing  out  of  the  occupation  by  the  ap- 
pellee as  owner  of  the  property,  was  sufficient  to  show  an  insur- 
able interest  therein." 

Franklin  Fire  Ins,  Co.  vs,  Chicago  Ice  Co, 

-1141. 
*  Dectakm  rendered  October  Term,  1871. 
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§  146.  Life. — Brother  and  Sister. — ^The  defendant  issued  two 
policies  upon  the  life  of  the  deceased  for  the  benefit  of  his  sis- 
ter, one  of  the  plaintiffs,  who  paid  the  premiums.  At  the  time 
the  policies  were  issued^  and  luFterward  until  the  death  of  the  as- 
sured, the  sister  was  a  married  woman,  and  in  no  respect  depend- 
ent upon  her  brother^  nor  was  he  in  any  way  indebted  to  her. 
Held,  that  if  the  deceased  at  the  time  of  the  insurance  was  un- 
married and  without  issue  or  parent  living,  the  insurance  for  the 
sister  was  yalid  if  the  risk  insured  was  properly  described  in  the 
policy. 

France  ei  oL  vs*  .£tna  Life  Ins,  Co. 


§  147.  FiBB. — Construction  of  Policy. — ^The  policies  issued  by 
the  companies  were  upon  property  including  engines,,  boilers,  ma- 
ohinqry  and  improvements  held  by  the  defendants  in  error  as  les« 
sees,  who  had  assumed  an  obligation  to  return  and  redeliver  the 
property  in  good  order  and  condition,  on  the  expiration  of  the 
lease.  The  policies  contained  the  provision,  **  This  insurance  to 
to  cover  their  working  interest  in  the  above  insured  property." 
Hdd,  that  the  lessees'  interest  in  the  property  was  not  measured 
by  the  value  of  the  use  thereof  from  the  time  of  the  loss  until  the 
expiration  of  their  term,  but  that  their  insurable  interes*t  was  to 
the  extent  of  the  value  of  the  property  which  they  were  bound  to 
replace.  Heldy  also,  that  the  language  of  the  policy  was  suffi- 
ciently comprehensive  to  cover  the  entire  insurable  interest  which 
the  assured  had  in  the  policy. 

The  Imperial  Fire  Ins,  Go.  vs.  Murray  et  aL* 
Bep'd  Jourl  p.  678.  Pa.  8.  a 

MI8B£PBESENTATI0N. 

§  148.  FiBE. — Verbcd  BepresenMion. — The  policy  was  issued 
on  a  verbal  application.  At  the  trial,  in  a  suit  upon  the  policy, 
the  court  instructed  the  jury  that  **  where  a  contract  of  insur- 
ance is  entered  into  upon  a  verbal  representation,  which  is  false, 
it  must  be  shown  to  have  been  material  and  fraudulently  made, 


•  Dedaion  rendered  May  17fh,  1878. 
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&o  that  if  not  true,  the  contraot  would  not  have  been  entered 
into ;  but  if  the  representation  be  substantially  true,  or  the  par- 
ty has  not  been  prejudiced  or  deceived  by  it,  the  law  will  hold  the 
policy  good."  Hdd^  that  "  the  instruction  states  nothing  but  a 
correct  general  rule  of  the  law  of  fire  insurance." 

2  Parsons  on  Oontraots,  Book  8,  Ch.  XTV.,  Fire  Ins.  D. 

Neum(m  vs.  The  Springfield  F.  and  M.  Ins.  Co, 

PLEADING. 

§  149.  FiHE. — And  Pro</-^Pe7formanoe  of  Oonditions. — ^The 
defendant,  on  trial,  under  the  defense  that  the  roof  was  defeo* 
tive,  claimed  the  right  to  show  the  condition  of  the  whole  build- 
ing, on  the  ground  that  the  complaint  alleged  performance  of  all 
the  conditions  of  the  policy,  one  of  which  was  that  if  the  risk 
should  be  increcbsed  by  any  means  whatever  within  the  control 
of  the  assured,  the  insurance  should  be  void.  ifeU,  that  the  as- 
sured ''  is  not  to  plead  and  prove  affirmatively  that  the  risk  has 
not  been  thus  increased.  If  it  has  been,  it  is  matter  of  defense. 
The  defendant  is  therefore  confined  to  the  proof  of  what  it  has 
alleged  in  this  behalf." 

Newman  w.  The  SpringflddF.  and  M.  Ins.  Ch. 

POLICY. 

§  150.  Fire. — AaaignTnenlof-^-Assignee^a  Interest — Notice  cf  As- 
signee'a  Interest — Proofs  of  Loss^  by  whom  made. — The  policy,  is- 
sued to  Stanchfield,  provided  that  it  should  not  be  assignable 
without  defendant's  consent.  After  the  making  of  the  policy,  the 
agent  of  the  defendant,  at  Stanchfield's  request,  made  the  fol- 
lowing indorsement  upon  the  policy,  '^  Payable,  in  case  of  loss, 
to  George  Newman,  to  the  extent  of  his  claim.  Minneapolis, 
February  1st,  1870.  E.  P.  Pierce,  agent"  After  the  loss  New- 
man  brought  suit  against  the  company.  Hdi^  that ''  this  was  a 
mutual  agreement  between  the  parties  that  the  policy  should  be 
thus  payable  thereafter,  and  the  policy  thereafter  had  the  same 
focce  and  effect  as  if  Samuel  Stanchfield  had  been  thereby  in 


Digitized  by  CjOOQ IC 


650  Digest  of  Decmona.  [Sqii. 

the  first  instance,  in  terms,  insured  against  such  loss  on  the  pro- 
perty in  question,  payable,  in  case  of  loss,  to  said  Newman  to  the 
extent  of  whateyer  claim  he  then  had  on  said  premises."  Hdd^ 
also,  that  it  was  unnecessary  ''  for  plaintiff  to  notify  defendant  of 
his  claim  at  the  time  of  the  loss  or  before  action  brought,  as 
it  would  have  been  for  Stanchfield  to  haye  notified  it  that  he 
still  owned  the  property,"  and  that  **  the  amount  he  could  recoyer 
would  depend  on  the  amount  of  his  claim  at  the  time  of  the  fire, 
but  by  no  means  on  defendant's  knowledge  in  that  regard." 
Edd,  also,  that  "  Stanchfield,  and  not  plaintiff,  was  the  proper 
person  to  make  the  proofs." 
Newman  vs.  The  Springfield  F.  andUL  Ins,  Co, 

§  151.  FiKE. — Construction  (f^-Applicatiofn — Verhci  Stcdement, 
— ^The  policy,  numbered  "  127,"  which  contained  the  following 
provision :  "  Beference  is  had  to  assured's  application,  No.  127, 
which  is  his  warranty  and  a  part  hereof,"  contained  the  follow- 
ing clause:  '' AppUcations  for  insurance  must  specify  the  con- 
struction and  materials  of  the  building  to  be  insured.  *  *  *  If 
any  person  insuring  any  *  *  *  building  in  this  office  shall 
make  any  misrepresentation  or  concealment,  such  insurance  shall 
be  yoid."  There  was  no  written  application,  a  yerbal  appUca- 
tion  only  haying  been  made  in  procuring  the  insurance.  Sddf 
that ''  this  clause  of  the  pohcy  contemplates  statements  in  such 
a  written  application  as  thereinbefore  described,"  and  not  such 
as  the  assured  made  in  his  yarious  interyiews  with  the  agent. 

Newman  vs.  TJie  Springfield  F,  and  M,  Ins,  Co, 

~f  139. 

PBAOTIOE. 

§  152.  FiBE. — Order  (f  Evidence, — On  trial,  in  a  suit  upon  a 
policy,  eyidence  of  the  acts  of  company's  agent  was  giyen  be- 
fore eyidence  of  his  authority,  the  eyidence  of  his  authority  be- 
ing afterward  giyen  during  the  course  of  the  trial.  Hdd^  that 
this  was  no  ground  for  disturbing  the  yerdict. 

Newman  vs.  The  Springfield  F,  and  M  Ins,  Co, 
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PRIOR  mSURANOE. 

§  153.  FiBE. — Notice  (f—AuthorUy  of  Agent. — The  defendant 
in  error  applied  to  the  agents  of  the  plaintiff,  who  were  also 
agents  of  another  oompany,  and  who  were  authorized  to  take  ap- 
pUcations  and  make  contracts,  for  an  insurance  of  $4,000.00.  The 
agents  wrote  to  the  secretary  that  if  the  company  did  not  wish 
to  take  the  full  amount,  they  would  place  $1,000.00  in  the  other 
company,  and  received  answer  that  the  company  would  take  only 
$3,000.00.  They  accordingly  issued  the  poUcy  sued  on  for  that 
amoimt,  and  at  the  same  time  a  poUcy  in  the  other  company  for 
$1,000.00.  The  policy  sued  on  contained  a  provision  that  it 
should  be  void  in  case  there  was  prior  insurance  on  the  property, 
unless  the  company  should  have  received  notice  and  indorsed  it 
upon  the  policy.  The  other  insurance  was  not  mentioned  in  this 
poUcy  at  the  time  it  was  issued,  but  subsequently,  and  prior  to 
the  loss,  the  agents  indorsed  it  upon  the  poUcy  and  informed  the 
company  of  the  indorsement.  Held,  that  the  company  had  ac- 
tual notice  of  the  insurance  at  the  time  the  poUcy  was  issued, 
and  that  if  it  was  dissatisfied  with  the  acts  of  its  agents  it  should 
have  indicated  it  and  repudiated  the  policy  at  the  time. 

The  Farmers'  Mui.  Fire  Iris.  Co.  vs.  Tat/lor. 

PROOFS  OP  LOSS. 

§  154.  FmE. — Ceriificaie  of  Magistrate — Waiver — Indorsement 
on  Pdicy. — ^The  appellant  issued  a  policy  upon  an  ice-house  be- 
longing to  the  appellee.  The  policy  provided  that  persons  sus- 
taining loss  or  damage  should  forthwith  give  notice  thereof  and 
should  also  furnish  proofs  of  loss,  including  a  certificate  from  a 
mi^trate,  notary  pubUc  or  commissioner  of  deeds,  stating  that 
he  had  examined  the  circumstances  attending  the  fire,  loss,  or 
damage ;  that  he  was  acquainted  with  the  assured,  and  that  he 
believed  that  he  had  sustained  loss  and  damage  to  the  amount 
certified.  The  last  clause  of  the  eighth  condition  of  the  poUcy 
was  as  follows:  '^Nothing  but  a  distinct  specific  agreement 
des^ly  expressed  and  indorsed  on  this  policy  shall  operate  as  a 
waiver  of  any  prohibited  or  written  condition,  warranty  or  re- 
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striction  therein."  After  the  fire  the  agent  of  the  appellee 
made  out  proo&  of  loss  and  delivered  them  to  the  appellant's 
agent,  but  from  ignorance  and  inexperience  failed  to  procure  and 
deliver  the  certificate  of  the  magistrate  or  notary.  The  appel- 
lee stated  in  its  first  prayer  that  it  furnished  the  appellant's 
agent  preliminary  proo&  of  loss,  which  were  forwarded  by  the 
agent  to  the  appellant,  and  that  the  appellant  made  no  objec- 
tion to  them  or  to  the  absence  of  the  certificate,  and  that  after- 
ward the  president  of  the  appellant  refused  to  pay  the  loss  on 
other  grounds  than  the  defects  in  the  proofs  of  loss  or  the  ab- 
sence of  said  certificate.  Held,  that  "  apart  from  the  terms  con- 
tained in  the  last  clause  of  the  eighth  condition  of  the  policy, 
there  can  be  no  doubt  that  the  facts  stated  in  the  appellee's  first 
prayer,  if  believed  by  the  jury,  would  amount  to  a  waiver  of  the 
defects  in  the  preliminary  proofs,  and  preclude  the  appellant  from 
objecting  to  their  sufficiency." 

AUegre  vs.  Ins.  Co.,  6  H.  &  J.,  412,  413 ;  Edwards  vs.  The  Baltimore 
Fire  Ins.  Ck>.,  8  Gill,  186 ;  Franklin  Fire  Ins.  Go.  vs.  Coates  &  Glenn,  U 
McL,  294,  295  ;  Tayloe  vs.  Merchante'  Fire  Ins.  Co.,  9  Howard,  403,  404. 

Hdd,  also,  that  ^^  according  to  our  construction  of  the  last  clause 
in  the  eighth  condition  of  the  policy,  it  refers  to  those  condi- 
tions and  provisions  of  the  policy  which  enter  into  and  form  a 
part  of  the  contract  of  insurance,  and  are  essential  to  make  it  a 
binding  contract  between  the  parties,  and  which  are  properly  de- 
signated as  conditions^  and  that  has  no  reference  to  those  stipula- 
tions which  are  to  be  performed  after  a  loss  has  occurred,  such 
as  giving  notice  and  furnishing  proofe  of  loss.  These  are  not 
conditions  inherent  in  the  contract  itself,  but  stipulations  to  be 
performed  by  the  assured  as  preliminary  to  his  right  of  action  on 
the  contract  or  to  the  liability  of  the  company  to  pay  the  loss." 

Blake  vs.  Exchange  Mutual  Ins.  Co.,  12  Gray,  625. 

FrankUn  Fire  Ins.  Co.  vs.  Chicago  Ice  Co. 

^  -I  14L 

§  155.  Ym&.— Waiver  of— Notice  of  Loss— Adjuster— Jury.— 
The  evidence  showed  that  the  assignee  of  the  insured  gave  notice 
of  the  loss  to  the  agents  of  the  company,  who  by  the  next  mail 
informed  the  company  by  a  letter  addressed  to  the  secretary.  In 
response  to  the  notice  the  adjuster  of  the  company  called  upon 
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the  assignee  and  told  him  that  he  saw  no  reason  why  the  loss 
should  not  be  paid,  and  that  he  would  see  the  insured  and  get  the 
proo&  of  loss  from  him.  The  agents  of  the  company  afterward 
informed  him  that  the  proofs  had  been  obtamed,  and  were  satis- 
factory, and  that  the  loss  would  be  paid.  Hdd,  that  the  notice 
was  a  sufficient  notice  to  the  company. 

West  Branch  Jna,  Co.  vs.  Helfenstein,  4  Wr.,  290. 
Edd,  also,  that  the  evidence  justified  the  jury  in  finding  that  if 
the  proo&  had  not  been  made,  the  company  waived  them,  and 
that  the  non-production  of  the  written  proofs  of  loss  of  the  plain- 
ti£f  below  was  not  fatal  to  his  cause  of  action. 

Shaw  YB.  Tompike  Oo.,  2  P.  B,,  i54 ;  Lycoming  Jna,  Oa  vs.  Schuffler, 
6  Wright,  188. 

Edd,  also  that  "  a  particular  statement  of  the  loss  may  be  waived 
by  the  company,  and  if  there  be  any  evidence  from  which  such  a 
waiver  may  be  inferred,  it  is  for  the  jury." 

Franklin  Fire  Ins.  Co.  vs.  Updegraff  et  aL,  7  Wright,  850 ;  Buckley  vs. 
Garrett,  11  Wright,  205  and  oases  cited. 

The  Fctrmera'  Mjui.  Fire  Ins.  Co.  vs.  Taylor. 

-luo. 

REPBESENTATION. 

§  156.  Life. — Diaeaae — Age. — The  policies  issued  by  the  de- 
fendant upon  the  life  of  the  deceased  each  contained  a  clause  pro- 
viding that  the  proposal,  answers  and  declaration  in  the  applica- 
tion should  be  a  part  of  the  policy,  and  that  if  they  were  false  or 
fraudulent  the  policy  should  be  void.  In  answer  to  a  question  in 
the  application  as  to  whether  he  had  ever  had  any  of  certain  spe- 
cified diseases,  among  which  was  rupture,  the  defendant  answered 
^^  None,"  and  in  answer  to  another  question  in  the  application  he 
stated  that  his  age  was  thirty-five.  Edd,  that  the  clause  in  the 
policies  made  the  answers  to  the  questions  part  of  the  contracts, 
and  that  they  thus  had  the  e£E6ct  of  warranties,  and  that  if  they 
were  wholly  or  in  any  material  respect  false  or  fraudulent,  the 
plaintiffs  could  not  recover,  and  that  by  the  expression  "  in  any 
material  respect,"  the  court  must  be  understood  as  meaning  in. 
any  respect  or  degree  material  to  the  risk  insured,  whether  as  to 
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age,  or  health,  or  otherwise  howsoever.  Hdd,  also,  that  if  the 
deceased  was  ruptured  at  the  time,  or  at  any  such  preYioua  period 
that  the  rupture  may  have  been  material  to  anj  question  of  the 
soundness  of  his  health  when  his  life  was  insured,  or  if  at  that 
time  or  within  suoh  period  he  wore  a  truss  in  order  that  it  might 
repress  hernial  extrusion,  the  verdict  should  be  for  the  defendant 
Hdd,  eiso,  that  if  the  answers  to  the  questions  were  materially 
untrue  as  to  the  age  of  the  applio^t,  the  policies  are  void,  and 
that  if  he  was  thirty-seven  or  even  thirty-five  years  old  the  diSiar- 
ence  was  not  immaterial. 
France  et  oL  V8,  JStna  lAfe  Ins.  Co, 

-1188. 

TITLE. 

§  157.  PntB. — Mortgage — Incumbranoe — Tax-deed, — The  as- 
sured, in  applying  for  the  policy,  stated  that  there  was  no  in- 
cupabrance  on  the  property  except  a  mortgage.  Prior  to  the 
said  mortgage  the  mortgagee  had,  at  the  request  of  the  as- 
sured, paid  taxes  op  the  property,  and  the  amount  so  paid  was 
included  in  the  debt  secured  by  the  mortgage.  Upon  paying 
the  taxes  the  mortgagee  had  taken  a  tax-deed  of  the  pro- 
perty on  sale  thereof  for  delinquent  taxes.  The  existence  of 
this  deed  was  not  known  to  the  assured  until  after  the  loss. 
Held,  that  the  mortgagee  could  not  affect  the  mortgagor's  title  by 
taking  the  deed,  and  that  whether  the  tax-title  was  good  or  bad 
in  law,  in  equity  he  would  be  the  mortgagor's  trustee ;  that  the 
assured,  whether  he  knew  of  the  tax-deed  or  not,  only  stated 
the  truth  in  saying  that  the  property  was  his;  and  that  the 
tax-deed,  if  recorded,  would  be  a  cloud  on  his  title,  but  could 
not  make  him  less  the  owner,  nor  is  it  an  incumbrance. 

Newman  vs.  The  Springfldd  F,  and  M,  Jns,  Co, 

-ilW. 
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BENDEHBD   IN  INSUBAHOE   OASES,   IN  THE  UNITED   STATES 

SUPREME  AND  OIBOUIT  OOUBTS,  AND  IN  THE 

STATE'  SUPKEME  OOUBTS. 


JPirom  oertyied  tranacripts  in  cur  possession. 


SUPBEME   OOUBT   OP  WISCONSIN, 

jmXB  TEBM,  1872. 


AppedfromOye  OircuU  (hurt  of  Winnebago  Oounty. 

MOBSE   AND  OTHEBS,  AppeUces, 

t». 

BUPFALO  FIBE  AND  MARINE  IN*  00.,  AppeUant* 

[OondTided  firom  August  Nmnber,  p.  836.] 

4  The  contract  should  have  a  reasonable  constniotion,  reference 
being  had  to  the  oircamstancea  under  which  it  was  made.  These 
haye  akeady  been  mentioned  and  need  not  be  repeated  ;  were  we  to 
hold  that  the  use  of  kerosene  is  prohibited  by  this  policy,  could  it  not 
be  successfully  claimed  on  the  same  principle  that  the  use  of  matches 
on  the  boat,  which  are  prepared  with  a  detonating  substance  com- 
posed largely  of  phosphorus,  or  the  use  of  paints  or  varnish  there- 
on, one  of  the  component  parts  of  which  happens  to  be  benzine  or 
some  other  form  of  "  crude  or  refined  coal  or  earth  oik,"  is  also  pro- 
hibited, and  that  the  use  of  either  would  vitiate  the  policy  ?  Sudi  a 
oonstiniction  of  the  language  of  the  policy  would  clearly  be  unreason- 

*  DedBlon  rendared  Jana  TmiL  IBfSSk. 
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able,  bat  no  more  so  in  onr  opinion  than  the  oonstraction  contended 
for  by  the  learned  and  ingenioua  counsel  for  the  defendant. 

5.  When  the  intent  is  doubtful,  conditions  providing  for  forfeitures 
(and  such  is  the  character  of  the  condition  of  this  policy)  are  to  be 
construed  strictly  against  those  for  whose  benefit  they  were  intro- 
duced. 

6.  The  party  to  a  contract  who  seeks  to  destroy  its  obligations  by 
reason  of  an  alleged  breach  of  a  condition  precedent  by  the  other 
party,  cannot  establish  the  existence  of  such  a  condition  by  inference 
or  conjecture. 

*'  The  terms  of  the  contract  must  be  dear  and  explicit  in  his  &- 
vor."    Clinton  vs.  The  Hope  Insurance  Company,  45  N.  T.,  454 

A  discussion  of  these  principles  and  references  to  numerous  cases 
sustaining  them  will  be  found  in  the  opinion  of  the  court  by  Mr. 
Justice  Porter  in  Hoffinan  vs.  The  iBtna  Insurance  Co.,  32  N.  T., 
405. 

The  foregoing  considerations  impel  us  to  the  conclusion  that  the 
judgment  of  the  Circuit  Court  should  be  affirmed. 

The  counsel  for  the  plaintifGs  asks  this  court  to  exercise  a  power 
vested  in  it  by  statute  to  award  damages  against  the  defendant  be- 
yond the  seven  per  cent  per  annum  on  the  judgment  which  the  law 
gives  in  all  cases.  Taylor's  Statutes,  1,646,  §  47 ;  this  request  is 
made  upon  the  alleged  groimds  that  the  appeal  was  taken  solely  to 
harass  and  delay  the  plaintif&L 

If  the  appeal  is  clearly  frivolous,  and  was  taken  from  sinister  and 
improper  motives,  the  request  should  be  granted,  for  this  power  was 
given  to  the  court  to  be  used  in  proper  cases  to  discourage  appeals  of 
the  character  just  mentioned.  But  we  are  not  prepared  to  say  that 
such  is  the  character  of  this  appeal  It  presented  for  the  determina- 
tion of  this  court  a  question  of  great  importance  both  to  insurers  and 
insured,  and  it  was  very  desirable  that  such  question  be  definitely  set- 
tled, so  that  parties  to  similar  contracts  in  this  State  at  least  might 
know  their  rights  and  obligations  in  relation  thereto.  The  determi- 
nation of  that  question  has  cost  us  too  much  thought  and  investiga- 
tion to  permit  us  to  say  that  the  appeal  ought  not  to  have  been  taken. 
In  the  absence  of  any  satisfactory  evidence  to  the  contrary,  we  choose 
to  beUeve  that  the  appeal  was  taken  to  obtain  a  decision  of  this  court 
upon  the  important  question  involved  in  the  action,  and  not  for  the 
mere  purpose  of  harassing  the  plaintiflfe  and  delaying  them  in  the 
collection  of  their  just  claim  against  the  defendant 

By  the  Court. — Judgment  affirmed. 
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UNITED  STATES  OIEOUIT  OOTJBT, 

BASTEBN  DIBTKIOT  OF  FEKNSILVANU. 


FBANdE  AND  WIFE,  PlaintiH^ 
iESTNA   UEB    INa    00.»   or   Habttord,   Defendant* 

EBANGB  AND   WJLFJfip  to  ims  of  SELYAOE,  Plaintiff's, 

vs. 
THE  SAME't' 

The  defendant  Iflsoed  two  polioies  upon  the  life  of  the  deceased  for  the  benefit  of 
his  sister,  one  of  the  pudntiilb,  irho  ndd  the  premiums.  At  the  time  the  poli- 
cies were  iasaed,  and  aflerweard,  ontu  the  death  of  the  assured,  the  sister  was 
a  married  woman  and  in  no  respeot  dependent  upon  her  brother,  nor  was  he  in 
any  way  indebted  to  her. 

Seld,  that  if  the  deceased  at  the  time  of  the  insnranoe  was  unmarried  and  without 
issue  or  parent  living,  ihe  insurance  for  the  benefit  of  his  sister  was  yalid  if  the 
risk  insured  was  properly  described  in  the  policies. 

The  polioies  each  contained  a  clause  proyiding  that  the  proposal,  answers  and  de- 
cjaiation  in  the  application  should  be  a  pcurt  of  the  poboy,  and  that  if  they  were 
fiedee  or  firaudulent  the  policy  should  be  void. 

Eeidj  that  the  clause  in  the  polioies  maide  the  answers  to  the  questions  part  of  the 
contracts,  and  that  they  thus  had  the  effect  of  warranties,  and  that  if  thev  were 
wholly  or  in  any  material  respeot  felse  or  fraudulent,  the  plaintifliB  could  not 
reooyer,  and  that  by  the  egression  *'  in  any  material  resi>ect,"  the  court  must 
be  understood  as  meaning  m  any  respect  or  degree  material  to  the  risk  insured, 
whether  as  to  age  or  health  or  otherwise,  howsoever. 

The  deceased,  in  answer  to  a  question  in  the  application  as  to  whether  he  had  ever 
had  any  of  certain  specified  diseases,  among  which  was  rupture,  answered^ 
"None." 

Held,  that  if  he  was  ruptured  at  the  time,  or  at  any  such  previous  period,  that  the 
rupture  mav  have  been  material  to  any  (question  of  the  soundness  of  his  health 
when  his  life  was  insured,  or  if  at  that  time  or  within  such  period  he  wore  a 
truss  in  order  that  it  might  repress  hernial  extrusion,  the  veroiot  should  be  for 
the  defendant 

•  Dedaion  rendered  Maj  ISHw  1879.    Beported  for  tbe  Iniurance  Beporter, 
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The  deceased,  in  answer  to  qnestioiiB  in  his  applioations,  stated  that  his  age  was 
thirty  years. 

Eddf  that  if  the  answers  to  the  questions  were  materially  xintnie  as  to  the  age  of 
the  applicant,  the  policies  are  void,  and  that  if  he  was  thirty-seyen  or  even 
thhiy-five  years  old,  the  difference  was  not  immateriaL 

Hdd,  that  if  the  policy  had  been  assigned  by  the  foeneiksiary  to  Selvage,  before  the 
death  of  the  assured,  as  secori^  for  a  loon,  the  defendants  could  not  be 
estopped  from  denying  their  liability  as  to  the  amount  of  the  loan  by  anything 
alleged  to  have  ooonrred  after  the  death  of  the  assured. 

If  the  agent  was  the  agent  of  the  defendant  to  receive  the  preliminary  proofii,  and 
having  received  them,  knew  that  Selvage  was  nc^tiating  with  the  beneficiary 
fbr  the  purchase  of  the  policy,  and  by  representing  to  him  that  the  insurance 
would  be  paid,  induced  him  to  buy  i^  and  if  what  passed  between  them  was 
mutually  understood  and  intended  as  a  waiver  of  any  such  objections  as  have 
been  made  on  this  trial,  the  plaintifb  may  recover,  althouji^h  the  policy  would 
otherwise  have  been  void  for  the  reasons  stated  in  the  objeotiona  Verdict  in 
first  case  for  defendant,  in  second  for  plaintith, 

Nathan  Shabplbsb, /or  Plaintiffa. 

Ohbistiah  Knkass  and  Saicdel  G.  Fxbkinb,^  D^endant. 

Cadwaladbb,  J. 

These  were  separate  actions  tried  together  by  consent,  on  two  poll- 
des  of  insurance,  each  for  $10,000.00,  made  by  defendants  on  the  life 
of  Andrew  J.  Chew  for  the  benefit  of  his  sister,  Mrs.  Lucetta  T. 
Franca  The  application  and  the  policy  issued  thereon  in  the  first  of 
above  cases  were  dated  September  18th,  1865,  and  in  the  second 
case,  July  12th,  1865.  The  applications  and  poHdes  were  alike  in 
both  cases,  and  the  defenses,  so  far  as  regarded  the  questions  a£Eect- 
ing  the  force  and  effect  of  the  contracts  themselves,  were  the  same. 

There  was  a  special  and  distinct  question  in  Selvage's  case  arising 
out  of  his  position  as  assignee,  or  alleged  purchaser,  for  a  valuable 
consideration,  of  the  policy  sued  on  to  his  use. 

There  were  three  grounds  of  defense  mainly  insisted  upon  : 

First — ^Waut  of  interest  on  the  part  of  the  plaintiff  in  the  life  in- 
sured. 

Second. — ^Misrepresentation  and  concealment  of  the  fact  that  the 
party  insured  had  been  ruptured,  and  actually  was  so  at  the  time  the 
applications  were  made. 

Third. — ^Misdescription  of  the  age  of  the  party  insured,  making 
him  seven  years  younger  than  he  really  waa 

The  premiums  on  both  policies  were  regularly  paid  up  to  the  time 
of  the  death.  On  the  policy  assigned  to  Selvage  they  were  all  cash  ; 
on  the  other,  one  half  nota  The  money  was  paid  and  the  notes  exe- 
cuted for  the  premiums  by  Mrs.  France. 
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As  to  the  want  of  interest,  it  appeared  that  Mrs.  France,  at  the 
time  the  policies  were  issued,  and  ap  to  the  time  of  trial,  was  a  mar- 
ried woman,  and  in  no  respect  dependent  on  her  brother  whose  life 
was  insured  ;  nor  was  there  any  evidence  of  any  indebtedness  on  his 
part  to  her,  either  prior  or  subsequent  to  the  applications  for  insur- 
ance. 
The  defendants  requested  the  judge  to  charge — 
"  That  if  the  applications  and  policies  were  in  fact  made  and  taken 
out  by  Mr&  France  for  her  own  benefit,  she  must  show  an  insurable 
interest  in  the  hfe  of  Ohew  ;  and  if  she  was  a  married  woman  and  in 
no  way  dependent  on  him  for  support,  the  mere  fact  that  she  was  his 
sister  did  not  give  her  such  insurable  interest ;  and  that  if  Chew,  at 
(he  time  the  applications  were  made  and  policies  issued,  was  not  in- 
debted to  her,  then  she  had  no  insurable  interest  as  a  creditor  in  his 
life." 
The  judge  dedined  to  charge  as  requested,  but  charged  as  follows: 
If  Chew  at  the  time  of  the  insurance  was  unmarried  and  without 
issue  or  parent  living,  the  insurance  for  the  benefit  of  his  sister  was 
valid  ^  the  ride  insured  xxxxs  properly  described  in  the  policies.    As 
men  of  business  you.  will  see  the  importance  of  this  last  remark. 
There  are  persons  who  may  be  described  as  presumptively  next  of 
kin,  and  who  can  insure  the  lites  of  their  relatives  ;  or  if  any  lives 
may  be  insured  by  any  persons  it  is  of  course  of  paramount  and  in- 
dispensable importance  that  the  risk  be  correctly  described. 

The  policies  each  contained  a  clause  making  the  proposal,  answers 
and  declaration  in  the  application  part  of  the  policies,  and  with  a 
condition  that  if  false  or  fraudulent,  the  policies  should  be  void;  and 
the  judge  instructed  the  jury  that  this  clause  made  the  answers  to 
the  questions  part  of  the  contracts,  and  they  had  thus  the  effect  of 
warranties,  and  if  they  were  wholly  or  in  any  material  respect  false 
or  fraudulent^  the  plaintiffs  could  not  recover.  The  words  "in  any. 
material  respect,"  he  said,  must  be  understood  as  meaning  in  any 
respect  or  degree  material  to  the  risk  insured,  whether  as  to  age,  or 
health,  or  otherwise  howsoever. 

In  answer  to  a  question  whether  the  insured  had  ever  had  any  of 
certain  specific^d  diseases,  among  them  "  rupture,"  and  if  so,  how 
long  and  to  what  extent,  the  insured  stated  in  the  applications, 
"  None." 

The  defendants  alleged  that  he  had  been  ruptured,  and  was  rup- 
tured at  the  time  of  the  insurances,  and  much  evidence  was  given  on 
this  point,  as  to  which  the  judge  gave  the  following  instruction  : 
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If  the  jary  believe  that  Chew  was  mptared  at  the  time,  or  at  any  such 
previous  period  that  the  rapture  may  have  been  materiskl  to  any  ques- 
tion of  the  soundness  of  his  health  when  his  life  was  insured  ;  or  if  at 
that  time  or  within  such  prior  period  he  wore  a  truss  in  order  that  it 
might  repress  hernial  extrusion,  the  verdict  should  in  either  case  be  for 
the  defendants.  But  though  he  was  ruptured  in  1846  and  1854,  and 
although  the  rupture  accidentally  recurred  in  a  worse  form  in  1870, 
from  an  extraordinary  exertion  of  strength  in  lifting  a  heavy  weight, 
yet  if  the  jury  find  that  from  1855  or  thereabouts  until  after  the  last 
insurance,  in  1865,  he  had  no  such  disease,  and  was  all  this  interval 
in  the  habit  of  working  and  using  bodily  exercise,  and  occasionally 
dancing,  bathing  and  traveling,  and  could  walk  long  distances  with- 
out being  fatigued,  and  either  did  not  wear  a  truss,  or  wore  it  only 
fi'om  continuance  of  early  habit ;  that  his  health  was  not  impaired  or 
affected  by  the  former  rupture  ;  that  it  would  not  if  mentioned  have 
increased  the  risk  or  the  premium,  and  that  there  was  in  this  respect 
no  falsehood  or  willful  suppression,  I  cannot  give  the  instruction  ab- 
solutely that  the  answer  "  none "  to  the  question  was  untrue  and 
false. 

I  have  doubts  whether  I  have  not  charged  too  favorably  for  the 
plaintiffs  on  this  point 

My  chief  difficulty  is  that  the  next  question  is,  whether  the  party 
is  subject  to  "  habitual "  diseases  mentioned  in  the  same,  as  if  there 
were  a  distinction  between  "  habitual "  and  ever  having  had  them. 

Upon  the  third  ground  of  defense,  the  defendants  requested  the 
court  to  instruct  the  jury — 

"  That  if  the  answers  in  the  applications  to  questions  four  and  five, 
as  to  date  of  birth  and  age  next  birthday  of  Ohew  were  false  or  un- 
true, the  policies  are  void,  and  the  verdict  must  be  for  the  defend- 
ants." 

The  judge  instructed  the  jury  as  follows  : 

If  you  believe  that  the  answers  to  these  questions  were  materially 
untrue  as  to  the  age  of  Chew,  the  policies  are  void  and  the  verdict 
must  be  for  the  defendants  ;  and  if  he  was  thirty-seven  or  even 
thirty-five  years  old,  the  difference  was  not  immaterial  I  give  the 
instruction  as  requested. 

There  are  two  distinct  questions  in  the  application.  "  4.  Place  and 
date  of  birth  of  the  party  whose  life  is  to  be  insured.  6.  Age  next 
birthday."  A  good  deal  has  been  said  about  the  uncertainty  this 
man  was  under  as  to  his  age.  I  cannot  say  that  was  any  reason  he 
should  be  careless  in  describing  his  age,  but,  on  the  contrary,  he 
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ought  to  have  been  ihe  more  carefol.  I  agree  that  if  )jLe  had  de- 
soribed  his  age  as  uncertain,  the  defendants  must  have  abided  by  the 
contract  as  mad&  Bat  this  is  not  the  contract ;  he  is  not  described 
as  a  person  of  uncertain  age.  As  to  the  insurance  of  July  his  an- 
swer to  question  five  is  simply  "  Thirty  years,"  and  his  answer  to 
question  four, ''  Bom  in  1835,  Gloucester  County,  New  Jersey,"  and 
there  is  interlined  between  ''  1836  "  and  **  Qioucester  County,  New 
Jersey,"  the  words  "  October  28th." 

Mr.  Scott,  the  agent  who  took  the  application,  has  explained  how 
that  occurred.  He  says  Chew  said  it  was  as  near  as  he  could  re- 
collect, and  although  he  states  there  was  no  doubt  at  all  about  the 
year,  he  says  there  was  a  difficulty  in  determining  the  day  of  the 
month.  Now,  though  this  application  does  not  contain  the  words 
*'as  near  as  I  can  recollect,"  I  think,  under  the  circumstances  of 
the  case,  you  are  at  liberty  to  read  it  as  if  they  were  there.  I  don't 
think  it  makes  any  material  difference  whether  they  are  there  or  not 

As  to  the  second  application,  the  one  in  September,  the  answer  to 
question  four  is,  "  Bom  New  Jersey,  1836."  The  fifth  question  is, 
"  What  is  your  age  next  birthday  ?"  and  the  answer,  "  Thirty  years 
October  28th,  as  near  as  I  can  recollect"  That  certainly  does  not 
mean  to  apply  to  the  thirty  years  ;  it  means,  according  to  fair  read<« 
ing,  that  he  was  bom  in  1836.  It  was  the  28^  October  as  near  as  he 
can  recollect  He  signs  at  the  foot  of  this  application,  "  That  is  as 
near  as  I  can  remember,"  applying  to  all  the  preceding  questions.  It 
is  not  a  question  of  words,  but  of  fair  meaning.  If  the  man  was  a 
few  months  or  even  perhaps  a  year  or  two  older  than  he  states,  it 
might  not  materially  affect  the  risk  ;  and  even  without  the  words 
"  as  near  as  I  can  recollect "  or  "  remember,"  if  the  difference  was 
a  slight  discrepancy,  such  as  would  not  affect  the  risk,  I  should  not 
think  it  a  material  difference,  and  certainly  not  when  these  words  are 
contained  in  the  application.  But  these  words  have  not  any  indefi- 
nite meaning  ;  they  don't  mean,  I  am  a  person  of  uncertain  age,  but 
am  a  person  of  the  age  of  thirty  years  or  thereabouts,  which  in  law 
means  not  materially  different  irom  that  age. 

The  judge  then  reviewed  and  commented  on  the  evidence  respect- 
ing the  age  of  the  party  insured,  and  added: 

I  do  not  see  how  you  can  decide  this  case  upon  the  evidence,  dis- 
regarding the  fact  that  Chew  was  at  least  36  or  37  years  of  age.  If 
so,  the  risk  was  materially  misdescribed  in  these  policies,  and  the 
plaintiffs  cannot  recover  except  as  to  one  of  them^  and  that  upon  a 
special  ground. 
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the  insaranoe  is  a  part  of  the  contraot,**  and  that  *<  ^enever  a  building  hereby 
insured  shall  be  altered,  enlarged,  or  appropriated  to  any  oUier  pnrpoees  than 
those  herein  mentioned,  or  the  risk  otherwise  inoreased  by  the  act  or  with  the 
knowledf3|e  or  consent  of  the  insored,  without  the  consent  ot  the  company  first 
obtained  in  writing,  this  policy  shall  be  void." 

The  building,  at  the  date  of  the  policy  and  up  to  the  time  of  the  fiite,  was  oocn- 
I>i0d  as  a  manufetctory  of  organs  and  melodeons,  upon  which  it  was  agreed  the 
risk  was  greater  than  upon  a  machine  shop. 

The  policy  was  procured  bv  an  insurance  broker,  who  had  solicited  the  plaintiff  to 
insure  the  building,  and  who  without  his  knowledge  prepared  an  application 
which  he  presented  to  an  insurance  a^ent,  who  acted  for  several  companies  and 
was  authorized  to  receive  and  transmit  applications  and  deliver  policies  for  the 
defendants.  The  broker  informed  the  agent  that  the  building  was  used  as  an 
organ  and  melodeon  &ctory,  and  that  he  believed  a  small  part  of  it  was  to  be 
used  as  a  machine  shop.  Inie  agent,  however,  in  answer  to  a  question  in  the 
application  as  to  what  was  manufactured  in  the  building,  wrote  *  *  machinery.'* 

The  broker  received  the  policy  from  the  agent  to  whom  it  had  been  forwarded  by 
the  company,  and  dehvered  it  to  the  plaintiff,  who  did  not  know  of  the  apph- 
cation ,  or  that  the  broker  had  taken  anv  stops  to  procure  the  insurance.  The 
plaintiff  received  the  policy  without  objecting  to  its  form  or  contents. 

Heid,  that  the  representation  was  material,  and  that  it  makes  no  difference  that  the 
misrepresentation  was  accidental,  unintentional,  or  without  fraudulent  intent, 
or  that  the  party  insured  was  ignorant  of  the  f^t  that  such  a  representation 
had  been  made,  as  in  either  case  the  grouad  of  objection  is  the  same  :  tiie  in- 
surers were  misled. 

Hddt  that  the  defendants  never  insured  the  plaintiff's  organ  factory,  and  that  the 
minds  of  the  parties  never  met  upon  it  as  the  subject-matter  of  insurance. 

Held,  that  the  court  cannot  alter  the  contraot  as  expressed  in  the  policy,  and  that 
as  the  plaintiff  accepted  the  policy  in  its  present  shape,  he  cannot  complain 
that  he  has  been  misled  by  it,  and  that  in  this  view  of  the  case  the  application 
becomes  unimportant,  as  does  also  the  question  whether  the  broker  was  the 
plaintiff's  or  the  defendants*  agent 

Held,  that  it  is  decisive  of  the  case  that  the  po  licy  which  the  plaintiff  received 
without  objection  cannot  be  applied  to  the  building  destroyed.  Judgment  for 
*the  defendants. 

The  policy  was  issued  by  the  defendants  under  date  of  October  1st, 
1869,  and  ins^red  the  plaintiff  in  the  sum  of  $2,500.00,  for  one  year 
from  date,  against  loss  or  damage  by  fire,  '*  on  bis  frame  two-story 
building,  occupied  as  a  machine  shop  and  situated  "  in  Worcester. 
The  policy  was  expressed  upon  its  face  to  be  made  and  accepted  upon 
the  following  express  conditions,  yiz.  :  "  That  the  application  for  the 
insurance  is  a  part  of  the  contract ;"  *'  that  if  the  risk  shall  be  in- 
creased by  any  means  whatever  within  the  control  of  the  assured, 
this  policy  shall  be  void  ;"  and  "  that  whenever  a  building  hereby  in- 
sured shall  be  altered,  enlarged,  or  appropriated  to  any  other  pur- 
poses than  those  herein  mentioned,  or  the  risk  ptherwise  increased  by 
the  act  or  with  the  knowledge  or  consent  of  the  insured,  without  the 
consent  of  the  company  first  obtained  in  writing,  this  policy  shall  be 
void." 

The  case  was  submitted  to  the  judgment  of  the  court  on  a  state- 
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ment  of  facts,  in  which  it  was  agreed  that  the  bnilding  was  destroyed 
by  fire  on  March  22nd,  1870,  and  that  due  notice  of  the  loss  was 
given  to  the  defendants  ;  but  that  at  the  date  of  the  policy  and  up  to 
the  time  of  the  fire  it  was  occupied  as  a  manufactory  of  organs  and 
melodeons  ;  that  wood-shavings  were  made  on  the  premises ;  that 
"  the  risk  of  the  destruction  by  fire  of  an  organ  and  melodeon  facto- 
ry is  greater  than  that  of  a  machine  shop  ;"  and  that  the  building 
was  so  occupied  with  the  knowledge  and  consent  of  the  plaintiff  and 
without  the  defendants'  knowledge  or  consent,  unless  it  was  to  be  in- 
ferred from  the  following  facts  : 

David  Qleason,  an  insurance  broker,  solicited  the  plaintiff  to  in- 
sure the  building,  and  the  plaintiff  replied  that  he  would  not  unless 
he  could  procure  insurance  thereon  within  a  certain  rate  of  premium. 
Gleason  afterward  prepared  an  application  to  the  defendants,  in  the 
plaintiff's  name,  for  insurance  on  the  applicant's  "  frame  two-story 
building  "  in  Worcester,  which  contained  a  schedule  of  questions,  and 
among  them  the  following  :  **  Question  4"  "  What  is  manufactured, 
and  of  what  material  ?  Are  wood-shavings  made  on  the  premises  ?" 
This  application  Qleason  took  to  Qeorge  J.  Mowry,  an  insurance 
agent  in  Worcester,  who  filled  up  certain  blanks  in  it,  without  mak- 
ing any  personal  examination  of  the  building,  from  information  fur- 
nished by  Qleason,  who  had  examined  it  Among  the  blanks  filled 
by  Mowry,  was  the  date,  **  October  1st,  1869  ;"  the  amount  of  insur- 
ance applied  for,  "  $2,600.00,"  and  the  answer  to  Question  4,  "  Ma- 
chinery." Before  writing  in  this  answer,  Mowry  asked  Gleason 
what  was  done  in  the  building,  and  Qleason  replied  that  it  was  used 
as  an  organ  and  melodeon  factory,  but  he  believed  that  a  small  part 
of  it  was  to  be  sometime  used  for  a  machine  shop.  Gleason  then 
signed  the  application,  as  follows  :  '*  Dorrance  S.  Goddard,  appli- 
cant, by  David  Gleason  ;"  and  Mowry  wrote  his  own  name  upon  the 
back  of  it  and  forwarded  it  by  mail  to  the  defendairts,  who  wrote  the 
policy  and  sent  it  by  mail  to  Mowry,  without  having  any  other  infor- 
mation about  the  property  than  what  was  furnished  by  the  applica- 
tion. Mowry  gave  the  policy  to  Gleason,  who  deUvered  it  to  the 
plaintiff  and  received  from  the  plaintiff  the  stipulated  premium  of 
$50.00,  out  of  which  he  paid  $45.00  to  Mowry,  and  Mowry  paid 
$42.50  to  the  defendants. 

The  plaintiff  did  not  see  the  appUcation,  gave  no  information  from 
which  it  was  filled  up,  and  did  not  know  of  its  existence,  except  from 
the  reference  to  it  in  the  policy,  until  since  the  commencement  of  this 
action.    And  the  first  knowledge  he  had  of  the  insurance  was  when 
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Gleason  brought  the  policy  to  him  and  he  paid  the  premium.  On 
March  8th,  1870,  the  plaintiff  procured  of  the  defendants^  at  their  of- 
fice in  Boston,  an  indorsement  upon  the  bock  of  the  policy,  making 
it  payable,  in  case  of  loss,  to  the  Worcester  County  Institution  for 
Savings,  from  which  he  had  obtained  a  loan  on  the  property.  He 
did  not  at  that  time  disclose  to  the  defendants  the  purposes  for  which 
the  building  was  used,  nor  was  there  any  circumstance  calling  or  di- 
recting the  attention  of  either  party  to  that  subject 

Gleason  was  accustomed  to  solicit  applications  for  insurance  from 
persons  owning  buildings,  and  to  procure,  either  directly  from  the  in- 
surance companies,  or  through  the  intervention  of  agents,  policies  of 
insurance  ;  and  for  so  doing  he  received  a  certain  amount  of  the  pre- 
mium paid  by  the  insured  to  the  company,  as  a  commission  for  his 
services.  He  did  not  solicit  in  behalf  of  any  particular  company,  but 
effected  insurance  in  such  companies  as  he  saw  fit,  unless  the  party  to 
be  insured  indicated  a  preference.  He  had  no  account  with  the  de- 
fendante,  his  name  not  being  on  their  books  at  all,  and  had  never 
written  to  or  received  any  letters  from  them. 

Mowry  acted  as  an  insurance  agent  for  several  companies,  and  was 
authorized  by  the  defendants  to  receive  and  transmit  applications  for 
insurance  to  them.  He  had  no  power  to  issue  or  countersign  policies, 
and  did  not  do  so  ;  but  the  policies  were  issued  at  the  office  of  the 
defendants,  in  Boston,  and  were  sent  to  him  by  mail,  and  by  him  de- 
livered to  the  persons  insured  or  those  from  whom  he  received  the 
application.  The  premiums  paid  by  the  insured  were  forwarded  by 
Mowry  to  the  company,  his  commissions  being  first  deducted.  And 
this  was  the  extent  of  his  authority. 

P.  E.  Aij>BicH, /or  Flainiif. 

W.  G.  GoLBUBN,  (C.  Allen  with  him,  )ybr  Defendants. 

Ansa,  J. 

It  is  a  fatal  defect  in  the  plaintiff's  case  that  the  policy  professes  to 
insure  a  machine  shop,  and  that  the  building  destroyed  by  fire  was 
not  a  machine  shop.  It  would  be  doing  great  violence  to  language  to 
contend  that  a  building  in  which  organs  and  melodeons  are  manufac- 
tured can  be  correctly  described  as  a  machine  shop.  It  appears  by 
the  report  of  the  case,  that  the  risk  of  destru(stion  by  fire  is  greater 
in  the  case  of  a  building  in  which  organs  and  melodeons  are  manu- 
factured, than  in  that  of  one  in  which  machinery  is  manufactured. 
The  representation  therefore  was  material,  and  it  was  untrue.    It 
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makes  no  difference  that  the  misrepresentation  was  accidental,  onin- 
tentional,  and  without  any  fraudulent  intent^  or  even  that  the  party 
insured  was  ignorant  that  such  a  representation  had  been  made.  In 
either  case,  the  ground  of  objection  is  the  same.  The  insurers  were 
misled.  They  were  willing  to  insure  a  machine  shop,  and  supposed 
they  were  so  doing  ;  but  they  had  never  insured  the  plaintiff's  organ 
factory,  which  was  a  different  and  more  hazardous  risk.  The  misre- 
presentation takes  away  the  foundation  of  the  policy,  and,  as  it  was 
an  affirmation  of  a  fact  as  then  existing,  it  is  enough  to  preyent  the 
policy  from  taking  effect  as  a  contract.  The  minds  of  the  parties 
have  not  met  upon  the  organ  factory  as  the  subject-matter  of  insur- 
ance. Kimball  vs.  £tna  Insuraiice  Co.,  9  Alien,  540 ;  Sillem  ts. 
Thornton,  3  EL  &  BL,  (Am*,  ed.,)  868,  889  note ;  Carpenter  vs. 
American  Insurance  Co.,  1  Story,  57 ;  Campbell  vs.  New  England 
Insurance  Co.,  98  Mass.,  381  ;  Wilbur  vs.  Bowditch  Insurance  Co., 
10  Cush.,  446.  The  plaintiff  sues  upon  the  policy,  and  the  court  can- 
not alter  the  contract  as  therein  expressed.  Tibbetts  vs.  Hamilton 
Insurance  Co.,  3  Allen,  569.  However  unfortunate  this  may  be  for 
the  plaintiff,  he  accepted  the  poUoy  in  its  present  shape,  and  cannot 
well  complain  that  he  has  been  misled  by  it.  Barrett  vs.  Union  In- 
surance Co.,  7  Cush.,  175. 

In  this  view  of  the  case  the  application  becomes  unimportant^  as 
does  also  the  question  whether  Gleason  was  the  plaintiff's  or  the  de- 
fendants' agent  It  is  decisive  of  the  case  that  the  policy  which  the 
plaintiff  accepted  without  objection,  or  attempt  to  have  any  mistake 
corrected,  cannot  be  applied  to  the  building  which  was  destroyed  by 
fire. 

Judgment  for  the  defendania 
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STJPKEME   OOTJBT   OP   PENNSTLVAOTA. 


JBrror  to  the  Common  Pleas  <f  Susquehanna  County. 


THE   PAEMERS*   MUTUAL   FIRE   INa  00.,  PhirUiff 
in  Error  , 

vs. 


TAYLOR    Drfendant  in  Error.* 


The  poUoy  oontained  a  proTision  that  it  should  be  Toid  in  case  there  was  prior  in- 
soranoe,  nxiless  the  company  shooLd  have  received  notice  thereof  and  indorsed 
the  assiffnment  npon  the  policy.  The  defMidant  in  error  appUed  to  the  agents 
of  the  piaintifl^  who  were  also  agents  of  another  company,  and  who  were  au- 
thorized to  take  applications  and  make  contracts,  for  an  insurance  of  $1,000.00. 
The  agents  wrote  to  the  secretary  that  if  the  company  did  not  wish  to  take  the 
fail  amount  they  would  place  $1,000.00  in  the  other  company,  and  received  an- 
swer that  the  company  would  take  only  $3,000.00.  They  accordingly  issaed  a 
policy  for  that  amount,  and  at  the  same  time  another  policy  in  the  other  com- 
pany for  $1,000.00.  The  other  insurance  was  not  mentioned  in  the  policy  at 
the  time  it  was  issued,  but  afterward,  and  before  the  loss,  the  agents  indorsed 
it  upon  the  policy  and  informed  the  company  of  it. 

Hdd,  that  the  company  had  actual  notice  of  the  additional  insurance  at  the  time 
the  policy  was  issued,  and  that  if  it  was  dissatisfied  with  the  acts  of  its  agents 
it  should  have  indicated  it  and  repudiated  the  policy  at  the  time. 

The  poUoy  required  that  immediate  notice  of  any  assignment  should  be  given  to  the 
secretary,  and  that  it  should  be  indorsed  upon  the  policy  or  otherwise  acknow- 
ledged by  >i'Tn  in  writing.  The  assignment  was  written  upon  the  policy,  and  un- 
der it  the  agents  of  the  company  signed  their  names,  **  Stroud  A  Brown,  for 
secretary.**  The  agents  were  accustomed  to  make  such  assignments  and  re- 
port them  to  the  company.  Hdd,  that  this  was  a  proper  assignment  under  the 
conditions  of  the  pohcy. 

The  assignee  of  the  insured  gave  notice  of  the  loss  to  the  agents  of  the  company, 
who  by  the  next  mail  informed  the  company,  by  a  letter  addressed  to  the  sec- 
retaiy.    Hdd,  that  the  notice  was  sufficient. 

Hie  adjuster  of  the  company  called  upon  the  assignee  and  told  him  that  he  saw  no 
reason  why  die  loss  should  not  be  paid,  and  that  he  would  sue  the  insured  and 
get  the  proofs  of  loss  from  him.  The  ap^ents  of  the  company  afterward  m- 
fonned  "'y"  that  the  proofs  had  been  obtamed  and  were  satLsfactory,  and  that 
the  loss  would  be  paid. 

Hdd,  that  the  jury  were  justified  in  flndixig  that  if  the  proofs  had  not  been  made 
the  company  waived  them.  If  there  is  any  evidence  from  which  a  waiver  may 
be  inferred  it  is  for  the  jury. 

Edi,  that  if  the  company,  outside  and  beyond  its  special  written  authority,  gives 
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or  enoooiages  an  agent  to  exercise  great  adddtional  powers,  aod  ratifies  and  con- 
flrms  the  same,  it  cannot,  after  a  loss  has  occorred,  repudiate  his  action 
and  fall  back  upon  the  written  authority.    Judgment  affirmed 

W.  D.  LTJSK,/or  PlcMjf  in  Error. 
E.  B.  Lrmji,/or  D^endant  in  Error. 

Meboub,  J. 

A  question  as  to  the  validity  of  the  policy  is  raised  at  the  threshold 
of  this  action.  It  is  contended  that  it  is  void  by  reason  of  the  omis- 
sion of  the  assured  to  give  notice,  in  his  written  application,  of  ano- 
ther insurance  upon  the  same  property,  and  to  have  it  indorsed  upon 
the  policy.  If  this  notice  was  not  given  to,  or  waived  by,  the  com- 
pany, such  would  be  the  effect    What  are  the  facts  ? 

Stroud  and  Brown,  who  resided  at  Montrose,  were  the  agents  of 
the  company  at  the  time  this  risk  was  taken,  and  had  been  for*some 
three  years  prior  ;  they  made  the  contracts  for  insurance,  fixed  rates, 
took  applications,  and  forwarded  the  same  to  the  company.  Stroud 
had  also  been  an  agent  for  the  company  for  three  or  four  years  pre- 
ceding their  joint  agency.  They  were  also  agents  for  the  Lycoming 
Insurance  Oompany.  There  was  an  existing  insurance  upon  the 
same  property  in  each,  the  Farmers'  Mutual  and  the  Lycoming, 
which  was  to  -expire  the  23rd  of  October,  1868  ;  for  what  sum  does 
not  appear.  September  22nd,  1868,  Taylor,  by  his  agent  Oafferty, 
applied  to  Stroud  &  Brown  for  an  insurance  of  $4000.00  upon  the 
property,  in  the  Farmers'  Mutual,  to  take  effect  upon  the  said  23rd  of 
October.  Stroud  &  Brown  forwarded  the  application  to  the  secre- 
tary of  the  company,  at  the  same  time  saying,  if  the  company  would 
not  like  to  carry  $4,000.00,  they  could  place  $1,000.00  or  $1,500.00  in 
the  Lycoming,  and  would  do  so.  The  secretary  replied  that  he  would 
not  take  the  $4,000.00,  but  would  take  the  $3,000.00.  Thereupon 
the  $4,000.00  was  changed  by  Stroud  &  Brown  to  $3,000.00  in  the 
application,  and  this  policy  was  issued  to  Taylor  for  $3,000.00, 
and  another  by  the  Lycoming  for  $1,000.00,  both  to  take  ef- 
fect upon  the  23d  of  October,  1868.  The  $1,000.00  taken  in 
the  Lycoming  was  not  mentioned  in  the  policy  upon  which  this  suit 
is  brought,  at  the  time  it  was  issued.  Strictly  speaking,  this  insur- 
ance of  $1,000.00  was  neither  prior  nor  subsequent  to  the  one  taken 
by  the  plaintiff  but  was  concurrent  It  took  effect  and  became  oper- 
ative at  the  same  time.  Thus  the  company  was  notified  by  its  own 
agents  that  they  would,  if  desired,  take  $1,000.00  or  $1,600.00  in  the 
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Lycoming  ;  bat  the  reply  of  the  secretary  was  in  effect  requesting  it 
to  be  $1,000.00,  and  that  the  plaintiff  would  take  the  residue  of 
the  $4,000.00.  The  risks  were  both  taken  in  accordance  therewith. 
Subsequently,  but  more  than  eight  months  prior  to  the  loss,  **  other 
insurance  in  the  Lycoming  of  $1,000.00  "  was  written  in  the  policy 
by  Stroud  &  Brown,  as  agents  for  the  company,  and  they  notified  the 
company  of  it  The  plaintiff  then  made  no  allegation  of  the  absence 
of  the  previous  notice,  nor  any  objection  to  this  addition  to  the  poli- 
cy. Besides,  at  the  time  of  this  addition,  and  for  several  months 
previous,  these  agents  wrote  the  policies  for  the  company  ;  and  a 
clause  in  the  policy  stipulated  that  it  should  not  be  valid  until  coun- 
tersigned by  its  only  authorized  agents  at  Montrose. 

The  property  insured  was  of  the  value  of  about  $8,000.00.  So  far 
as  it  appears,  the  plaintiff  was  entirely  satisfied  with  the  acts  of  their 
agents.  If  the  company  was  dissatisfied,  then  was  the  time  to  have 
indicated  it  If  they  desired  to  repudiate  the  policy,  then  was  the 
time  to  have  done  so.  They  could  not,  after  a  fall  knowledge  of  the 
facts,  retain  the  money  paid  for  the  insurance,  and  withhold  their 
objections  until  after  the  loss,  thereby  inducing  the  assured  to  rely 
upon  the  validity  of  his  pohcy.  The  evidence  then  was  sufficient  to 
submit  to  the  jury  to  enable  them  to  find  that  the  company  had  ac- 
tual notice  of  this  additional  insurance  at  the  time  they  issued  their 
policy,  and  that  it  was  entered  in  writing  upon  the  policy  by  the 
agent,  and  with  the  knowledge  of  the  company,  some  eight  months 
prior  to  the  loss. 

Next  in  chronological  order  was  the  assignment  of  the  policy  from 
Taylor  to  Grow.  That  there  was  sufficient  consideration  between 
them  to  support  this  assignment  does  not  admit  of  a  doubt.  It  is 
assailed,  however,  upon  the  alleged  ground  that  immediate  notice 
thereof  was  not  given  to  the  secretary,  and  the  same  indorsed  upon 
the  policy,  or  otherwise  acknowledged  by  him  in  writing.  What  are 
the  facts  ?  The  assignment  given  in  evidence  is  written  upon  the 
policy,  and  immediately  under  the  names  of  the  subscribing  witnesses 
thereto  is  signed  "  Stroud  k  Brown,  for  secretary."  That  was  the 
manner  in  which  they  indicated  their  approval  of  the  assignment 
They  testified  that  they  were  accustomed  to  make  such  assignments 
and  report  the  same  to  the  company,  and  had  done  so  for  three  or 
four  years  ;  that  the  company  sent  them  blanks  to  fill  out  to  make 
reports  of  such  assignments  as  this,  executed  with  their  approval ; 
that  this  assignment  was  reported  by  them  to  the  company  upon  the 
same  day  of  its  approval    This  was  the  21st  of  November,  1868. 
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The  loss  was  on  the  18th  of  March,  1870.  The  report  of  this  assign- 
ment  was  in  addition  to  the  monthly  reports,  whicb  they  made  npon 
the  first  of  each  month  to  the  company.  We  see  no  error  in  the  third 
and  fourth  assignments. 

The  fifth  and  ninth  assignments  of  error  relate  to  the  notice  and 
proofs  of  loss.  The  oncontradioted  evidence  is  that  Grow  gave  no- 
tice to  Stroud  &  Brown,  who,  by  the  next  mail,  informed  Uie  com- 
pany by  letter  addressed  to  the  secretary.  Snch  notice  is  sufficient. 
West  Branch  Ins.  Oo.  v&  Helfenstein,  4  Wr.,  290.  In  response  to 
this  notice,  Walker,  who  was  the  general  agent  and  adjuster  of  the 
company,  came  to  Montrose,  March  31st,  1870.  He  called  upon 
Stroud  &  Brown,  inquired  in  regard  to  the  fire,  and  said  he  came  to 
adjust  the  los&  Upon  the  5th  of  April  he  went  to  the  place  of  the 
loss,  saw  Grow,  had  full  conversation  with  him  in  regard  to  the  pro- 
perty, insurance  and  loss.  He  told  Qrow  that  he  came  as  the  gene- 
ral agent  of  the  company,  to  adjust  and  to  pay  the  loss,  and  did  not 
see  any  reason  why  it  should  not  be  paid.  He  asked  to  have  the  in- 
terest deducted,  and  Grow  agreed  to  deduct  six  per  cent  Walker 
then  left,  saying  he  would  go  to  Owego,  see  Taylor,  and  there  take' 
the  proofs  of  the  loss.  A 'few  days  thereafter  Walker  told  Stroud 
that  he  had  gotten  the  proofs  of  Taylor,  and  they  were  all  satisfacto- 
ry, and  they  would  pay  the  loss  immediately.  Stroud  informed  Grow 
of  all  this,  and  told  him  not  to  be  uneasy,  that  the  company  would 
settle  the  loss.  Grow  relied  upon  this  assurance.  No  evidence  was 
given  to  contradict  these  facts,  nor  the  presumption  that  the  proofs 
were  actually  made  as  stated  by  the  adjuster.  If  not  made,  the  jury 
found  the  company  waived  them.  The  evidence  justified  the  finding. 
Shaw  va  Turnpike  Co.,  2  P.  R,  454  ;  Lycoming  Ina  Co.  vs.  Schuf- 
fler,  6  Wright,  188.  A  particular  statement  of  the  loss  may  be 
waived  by  the  company,  and  if  there  be  any  evidence  from  which 
such  a  waiver  may  be  inferred,  it  is  for  the  jury.  Franklin  Fire  In- 
surance Co.  vs.  UpdegraflF  et  al.,  7  Wright,  350  ;  Buckley  vs.  Garrett, 
11  Wright,  205,  and  cases  there  cited.  It  follows  that  the  court  did 
right  in  submitting  those  facts  to  the  jury,  and  we  discover  no  error 
in  the  manner  of  their  so  doing. 

If  an  insurance  company  will  confine  the  business  of  their  agents 
within  the  limits  of  the  special  written  authority  given  to  them,  it 
has  a  right  to  ask  that  it  shall  not  be  bound  by  any  act  of  the  agent 
not  warranted  thereby.  If,  however,  the  company  itself  ignores  that 
special  authority,  if  outside  and  beyond  it,  it  either  expressly  gives,  or 
encourages  an  agent,  to  exercise  great  additional  powers  for  several 
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years,  and  ratifios  and  confirms  the  same,  thus  holding  him  ont  to  the 
world  as  rightfuUy  exercising  all  those  powers,  thereby  inducing  the 
pnblic  to  beUeve  in,  and  to  rely  npon,  his  said  enlarged  agency,  the 
company  cannot,  after  a  loss  has  occurred,  repudiate  his  action,  and 
fall  back  upon  the  written  authority  for  the  purpose  of  avoiding  the 
legal  effect  of  those  acts,  which  he  has  done  by  their  encouragement 
in  the  general  scope  of  the  busines&  The  public  do  not  see  the  writ- 
ten auUxority,  but  they  do  see  the  acts  which  the  agent  doea  They 
know  that  the  company  ratifies  them.  They  then  have  a  right  to  pre- 
sume such  continued  acts  are  within  the  scope  of  his  authority,  and 
to  act  upon  such  presumption.  Such  a  rule  is  necessary  to  protect 
the  people,  who  are  obliged  to  transact  business  relating  to  insurance 
remote  from  the  main  offices  of  insurance  companiea 

The  fact  that  Walker  was  the  general  agent  and  adjuster  of  the 
company,  was  unquestioned.  His  acts  and  declarations  connected 
therewith,  .in  the  general  scope  of  his  employment,  and  communicat- 
ed to  Grow,  was  correctly  received  in  evidence.  The  non-production 
of  the  written  proof  of  loss  by  the  plaintiff  below,  under  the  other 
evidence,  were  not  fatal  to  his  cause  of  action* 

We  think  the  learned  judge,  upon  the*  whole,  submitted  the  case 
correctly  to  the  juiy. 

Judgment  affirmed. 


SUPREME  COURT  OP  ALABAMA, 

JUNB  TERM,    187S. 


Appeal  from  the  Cnancery  Court  of  Mobile  County. 


UNITED    STATES    FIRE   AND    MARINE    INS.  CO., 

Appellant^ 
ve. 

ALEXIS   H.    TARDY,    Appellee.* 

The  appellee  wbb  resident  agent  in  Alabama  of  the  appellant,  a  oorpoiaUon  of 
Maryland,  which,  becoming  insoWent,  made  a  geueial  assignment  and  requested 


'  Ddolalon  nnd«r«d  June  Term,  1878. 
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its  polioy-holdeis  id  Alabama  to  retam  their  policies  to  the  home  office  ioi  cau- 
oedlation,  when  a  certificate  for  the  mieamed  premiums  would  be  given  them, 
which  they  could  present  to  the  assignee  for  settlement. 

The  appellee,  being  informed  of  these  proceedings,  without  any  authority  from  the 
company,  canceled  in  his  own  office  all  the  policies  issued  through  him,  and  re- 
insured the  holders  in  other  companies.  Some  of  them  accepted  this  reinsur- 
ance, and  to  the  others,  who  declined,  he  paid  out  of  his  own  funds  the  amount 
of  tiieir  unearned  premiums. 

The  appelant,  under  the  requirements  of  an  act  of  the  Alabama  legislature,  had 
deposited  with  the  treasurer  of  that  State  $10,000.00  of  State  bonds  **  to  secure 
the  holders  of  policies  issued  by  such  companies  to  persons  owning  property  in 
this  State,"  and  the  appellee  filed  his  bill  to  subject  the  deposit  bonds  to  the 
payment  of  the  unearned  premiums,  and  also  a  claim  created  in  the  general 
course  of  his  agency. 

EdAj  that  no  general  power  of  the  agent  to  act  for  the  best  interests  of  the  compa- 
ny can  be  construed  into  an  authority  to  cancel  the  policies  against  the  wishes 
of  his  piindpal,  and  that  the  insured  were  not  bound  by  his  act  under  any  spe- 
cial agreement  or  on  any  general  principles  of  law,  and  that  the  policies  can- 
not be  regarded  as  canceled  by  him. 

HM,  that  executory  contracts  may  be  rescinded  or  abandoned  by  either  party  when 
the  other  becomes  unable  to  comply  with  his  part  of  the  obligation,  and  that 
the  policy-holders  were  not  bound  to  pay  premiums  after  the  insolvency  of  the 
company,  but  were  at  liberty  to  put  an  end  to  the  contract 

EM^  that  ^e  policy-holders  were  entitled  to  the  return  of  the  unearned  premi- 
ums, and  had  a  right  to  sell  their  demand  and  to  transfer  with  it  any  security 
held  for  its  payment,  and  that  a  contract  to  that  effect  need  not  be  in  writing. 

Hdi,  that  the  acceptance  by  the  policy-holders  of  the  reinsurance  in  some  cases, 
and  of  the  money  in  others,  and  the  expected  reimbursement  of  the  agent  out 
of  their  claim  for  unearned  premiums,  prove  that  inasmuch  as  the  agent  could 
in  no  event  receive  more  thim  was  due  to  them,  and  might  receive  very  little,  it 
was  not  a  part  of  their  agreement  to  relinquish  whatever  lien  existed  on  the  de* 
posited  bonds,  but  to  transfer  it  with  the  debt. 

Hdd^  that  the  purpose  of  the  act  is  to  pay  any  demand  occurring  from  the  policy, 
the  unearned  premiums  as  well  as  tne  losses  reinsured  a^^aiust,  but  that  the 
personal  account  of  the  appellee  is  not  a  lien  on  the  deposited  bonds.  Decree 
reversed  and  cause  remanded. 

Anderson  &  Bond,  for  AppdlarU, 
Hamilton  &  Maoabtneys,  for  Appellee. 

Saffold,  J. 

The  appellee  was  the  resident  agent  of  the  appellant,  a  corporation 
of  Maryland.  The  company  became  insolvent,  and  made  a  general 
assigimient  of  all  of  its  assets  to  Stewart  It  notified  its  policy-hold- 
ers in  Alabama  of  these  facts,  and  requested  them  to  return  their  po- 
licies to  the  home  office  for  cancellation  before  a  specified  time,  when 
a  certificate  would  be  given  to  them  for  the  amount  due  for  the  unex- 
pired time,  that  is,  the  unearned  premium,  which  they  could  present 
to  the  assignee  for  settlement  when  distribution  to  creditors  should 
be  made.  Being  informed  of  these  proceedings,  the  said  agent,  with 
a  view  to  the  preservation  of  his  business  as  an  insurance  agent,  and 
supposing  it  was  his  right  and  duty  to  do  so,  cancelled  in  his  own  of- 
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Hoe  all  of  the  policies  which  had  been  issned  through  him,  and  rein- 
sured the  holders  thereof  in  other  companies.  Some  of  these  hold- 
ers subsequently  accepted  this  reinsurance,  and  to  those  who  declined 
it,  he  paid  out  of  his  own  funds  the  amount  of  unearned  premiums  to 
which  they  were  entitled.  It  was  understood  by  him,  and  by  those 
who  accepted  the  benefit  of  his  action,  that  he  was  to  be  reimbursed 
out  of  their  claim  upon  the  insolvent  company.  He  then  filed  his 
bill,  in  behalf  of  himself  and  such  other  creditors  of  the  company  as 
had  a  right  to  and  were  willing  to  become  parties  to  subject  to  the 
payment  of  their  demands  ten  thousand  dollars  of  bonds  of  the 
State  of  Alabama,  which  the  company  had  deposited  with  the  State 
treasurer  in  obedience  to  an  act  of  the  legislature,  "  for  the  protection 
of  the  holders  of  insurance  policies,  in  this  State,"  approved  Decem- 
ber 31st,  1868.  Amongst  other  items  he  included  an  account  in  his 
favor  against  the  company  created  in  the  general, course  of  his  agen- 
cy. The  corporation  and  its  assignee  were  made  the  defendants. 
Subsequently,  R  Inge  Smith,  the  receiver  for  the  administration  of 
the  bonds,  appointed  under  an  act  approved  December  14:th,  1871, 
was  also  made  a  defendant  The  chancellor,  in  compliance  with  the 
prayer,  decreed  the  agent  to  stand  in  the  place  of  the  policy-holders 
who  had  deUvered  their  policies  to  him,  and  ordered  the  proceeds  of 
the  bonds  when  sold  by  the  receiver  to  be  applied  to  the  payment  of 
that  demand,  and  also  of  the  account.  No  express  authority  was  given 
to  the  agent  to  cancel  pohoies,  and  no  general  power  to  act  for  the 
best  interests  of  the  company  can  be  construed  into  an  authority  to 
cancel  them  against  the  wishes  of  the  principal.  He  does  not  pro- 
fess that  his  purpose  was  to  subserve  the  interest  of  the  corporation. 
It  does  not  appear  that  he  did  it  any  injury.  The  insured  were  not 
bound  by  his  act  under  any  special  agreement,  nor  on  any  general 
principle  of  law.  The  policies  cannot  therefore  be  regarded  as  can- 
celled by  him.  Executory  contracts  may  be  rescinded  or  abandoned 
by  either  part.y  when  the  other  becomes  unable  to  comply  with  his 
part  of  the  obligation. 

Robertson  vs.  Davenport  &  Patterson,  27  Ala.,  574 ;  Drake  vs. 
Gorce,  22  Ala,,  409  ;  Phair  &  Beck  vs.  Batchelor,  3  Ala.,  237. 

The  policy-holders  were  not  hound  to  pay  premiums  after  the  in- 
solvency of  the  corporation,  but  were  at  liberty  to  put  an  end  to  the 
contract.  In  fact^  it  was  a  necessity.  The  circular  issued  to  them 
contains  a  dear  admission  of  their  right  to  receive  back  the  unearned 
premiums.  The  term  '*  unearned  premiums,"  so  generally  used  to  ex- 
press that  portion  of  the  premiums  accruing  after  the  risk  has  teirmi- 

Digitized  by  CjOOQIC 


1873]  United  Stoles  F,  and  M,  Ins.  Co.  V8.  Tardy.  675 

nated,  indicates  a  usage  of  returning  it  as  was  proposed  to  be  done  in 
this  case.  Such  a  usage  is  dictated  by  justice,  and  under  the  eyi- 
dence  the  holders  were  entitled  to  the  return.  They  certainly  had  a 
right  to  sell  this  demand  to  whomsoever  would  buy  it»  and  to  transfer 
with  it  any  security  held  for  its  payment  A  contract  to  that  effect 
is  not  required  to  be  in  writing.  2  Story,  Eq.  Jur.,  §  1,047.  Their 
acceptance  of  the  reinsurance,  in  some  cases,  and  of  the  money  in 
others,  and  the  expected  reimbursement  of  the  agent  out  of  their 
claim  for  unearned  premiums,  prove  tiiat  inasmuch  as  the  agent 
could  in  no  event  receive  more  than  was  due  to  them,  and  might  re- 
ceive very  little,  it  was  not  a  part  of  the  agreement  to  relinquish 
whatever  lien  existed  on  the  deposited  bonds,  but  to  transfer  it  with 
the  debt.     The  company  could  not  object  to  such  an  agreement. 

The  act  of  1868  (acts  1868,page  590)  requires  the  deposit  of  the 
bonds  simply  to  secure  the  holders  of  policies  issued  by  such  compa- 
nies to  persons  owning  property  in  this  State.  Whether  under  any  cir- 
cumstances the  claimants  for  this  fund  could  have  priority  of  each 
other  or  not,  the  purpose  of  it  is  to  pay  any  demand  occurring  from 
the  policy,  the  unearned  premiums  as  well  as  the  losses  reinsured 
against  The  personal  account  of  the  agent,  Tardy,  for  $578.54,  is 
not  a  lien  on  the  deposited  bonds.  It  did  not  accrue  upon  a  policy 
held  by  him  or  by  another  whose  right  he  acquired.  The  deposit  was 
not  required  for  such  a  claim.  He  is  to  that  extent  a  creditor  with- 
out security,  and  must  stand  on  the  footing  of  the  general  creditors 
for  whose  benefit  the  assignment  to  Stewart  was  made.  We  have 
considered  the  questions  which  can  be  raised  on  this  appeal  as  well 
as  we  could  without  an  assignment  of  errors.  No  error  is  discovered 
in  the  decree  o:  the  chancellor,  except  in  relation  to  the  personal  ac^ 
count  of  the  complainant,  Tardy.  For  that  the  decree  is  reversed 
and  the  cause  remanded. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Error  to  Common  Pleas  of  Golumbia  County. 

THE  IMPERIAL  FIRB  INS.  CO.,   Plairdiff  in   Error,  ^ 

t;s. 

WILLIAM  MURRAY,  RICHARD  WINLACK  and  WAL- 
TER   RANDALL,    Defendants  in    Error* 

THE  NORTH  BRITISH  MERCANTILE  INS.  CO.,  Plain- 
tiff^ in  Error, 

THE  SAME* 

The  policies  issued  by  the  companies  were  apon  property  held  by  the  defendants 
in  error  as  lessees,  who  had  assumed  an  obligation  to  return  and  redeliver  the 
property  in  good  order  and  ooudition  on  the  expiration  of  the  lease. 

Held,  that  the  lessees'  interest  in  the  property  was  not  measured  by  the  value  of 
the  use  thereof  from  the  time  of  the  loss  until  the  expiration  of  their  term,  but 
that  their  insurable  interest  was  to  the  extent  of  ue  value  of  the  property 
which  they  were  bound  to  replace. 

The  policy  upon  property,  including  engines,  boilers,  machinery  and  improve- 
ments, provided  as  follows  :  "  This  insurance  to  cover  their  working  interest 
in  the  above  insured  property." 

Eeldt  that  the  language  of  the  policy  was  sufficiently  comprehensive  to  cover  the 
entire  insurable  interest  which  the  assured  had  in  the  property. 

Held,  that  the  question  of  waiver  as  to  time  and  particulars  of  loss  was  correctly 
submitted  to  the  jury.    Judgment  afOrmed. 

Meboub,  J. 

These  two  cases  were  argued  together.  The  facts  and  principles  of 
law  involved  are  substantially  the  same  in  each.  The  same  property 
is  covered  by  each  policy  ;  each  is  for'  one  year  from  the  17th  Sep- 
tember, 1869.     The  loss  occurred  January  19th,  1870. 

The  plaintiffs  have  filed  twenty-three  assignments  of  error.  We 
will  not  consider  them  separately.     The  twenty-second  and  twenty- 


*  Decision  rendered  May  17th,  1878. 
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third  assignments  are  based  npon  an  alleged  false  representation  in 
the  application.  As  we  are  not  furnished  with  a  copy  of  the  appli- 
cation, we  are  unable  to  deteimine  with  certainty  how  far  the  facts  go 
toward  sustaining  the  allegation.  As  we  understand  the  whole  evi- 
dence bearing  upon  that  branch  of  the  case,  we  cannot  see  that  the 
court  committed  any  eiror  in  holding,  that  if  the  applicants  fairly  re- 
presented what  they  honestly  believed,  it  would  not  defeat  the  action, 
and  that  it  was  not  such  a  statement  of  a  material  fact  aa  amounted 
to  a  warranty. 

All  the  other  assignments^  except  the  first,  sixth  and  serenth,  may 
be  considered  together.  They  relate  to  the  value  of  the  interest  in- 
sured. That  the  property  was  of  much  greater  value  than  the 
amount  of  the  insurance,  does  not  admit  of  a  question  under  the  ev- 
idence ;  besides,  the  jury  has  so  found.  It  is  urged,  however,  by  the' 
plaintiff!?,  that  the  interest  of  the  lessees  therein  was  of  much  less 
value,  and  that  that  lesser  value  only  was  covered  by  the  insurance. 
They  claim  that  the  value  of  the  lessees'  interest  therein  was  meas- 
ured by  the  value  of  the  use  thereof,  from  the  time  of  the  loss  until 
the  expiration  of  their  term.  In  this  view  we  cannot  concur.  The 
use  of  the  property  for  the  remainder  of  the  term,  by  no  means 
fixed  or  defined  its  value  as  to  them.  They  had  not  only  a  right  to 
its  use  and  enjoyment,  but  had  also  assumed  an  obligation  to  return 
and  redeliver  it  in  good  order  and  condition  at  the  expiration  of  the 
term.  If  they  failed  so  to  do,  they  were  liable  to  their  lessors  for  its 
full  value.  If  they  redeliver  according  to  the  requirements  of  their 
lease,  they  would  be  discharged  from  that  obligation.  They  then  had 
a  large  value  in  the  property  superadded  to  that  of  its  use.  Hence 
the  court  was  correct  in  charging  that  the  insurable  interest  of  the 
lessees  was  to  the  extent  of  the  value  of  the  property  which  they  were 
bound  to  replace. 

The  right  of  the  insured  and  the  liability  of  the  companies  were 
fixed  at  the  time  of  the  loss,  provided  the  requisite  notices  and  proofs 
were  furnished.  Such  being  the  case,  the  evidence  refen-ed  to  in  the 
fifth  assignment  of  error  is  wholly  irrelevant.  No  arrangement  made 
between  the  Locust  Mountain  Coal  and  Iron  Company  of  the  one 
part,  and  Goddard  &  Draper,  of  the  other  part,  after  the  expiration 
of  the  term  of  the  defendants  in  error,  released  them  from  their  ob- 
ligations to  return  the  leased  property  to  Goddard  &  Draper,  or  pay 
them  its  value.  The  coal-breaker,  engines,  boilers,  pumping  and 
hoisting  machinery,  apparatus  and  improvements,  leased  to  the  de- 
fendants in  error,  were  the  property  of  Goddard  &  Draper,  and  not 


Digitized  by  LjOOQ IC 


678  Separt  </  Dedaiona.  [Sept. 

the  properly  of  the  Locust  Mountam  Coal  and  Iron  Company.  If 
the  latter  took  possession  of  the  leased  premises,  and  released  the 
former  from  all  liability,  it  was  for  a  Talnable  consideration  paid  by 
Ooddard  &  Draper.  It  in  no  wise  showed  the  determination  of  the 
estate  which  the  assured  had  in  the  land  at  the  time  of  the  loss  ;  nor 
their  release  from  liability  for  failing  to  restore  the  property  upon 
which  they  had  the  insurance. 

The  language  of  the  policy,  after  describing  the  property,  avers 
"  this  insurance  to  cover  their  working  interest  in  the  above  insured 
property."  The  court  correctly  held  this  was  sufficiently  comprehen- 
sive to  cover  the  entire  insurable  interest  which  the  assured  had  in 
the  property. 

The  first  and  sixth  assignments  relate  to  the  notice  and  proob  of 
I08& 

We  have  looked  in  vain  through  the  testimony  to  find  any  evidence 
of  the  extent  of  the  powers  which  the  companies  gave  to  their  agent 
Bodey.  We  find,  however,  that  he  was  in  fact  exercising  extensive 
power&  The  companies  were  both  foreign  corporations,  with  officers 
and  directors  abroad.  They  also  had  an  office  in  New  York,  and 
this  agency  in  Pottsville.  Bodey  countersigned  those  policies  ;  he 
filled  them  up  ;  the  applications  were  filed  in  his  office;  he  kept  them 
as  references  ;  they  were  not  sent  abroad  ;  he  paid  leases  when  they 
occurred. 

There  is  no  evidence  that  the  companies  ever  questioned  his  right- 
ful exercise  of  all  those  powers.  So  there  was  sufficient  evidence  to 
submit  to  the  jury  as  to  the  extent  of  his  agency,  within  the  gene- 
ral scope  of  the  business  intrusted  to  his  care.  Union  Mutual  Life 
Insurance  Co.,  of  Maine,  vs.  Wilkinson,  Insurance  Reporter,  18th 
April,  1872,  Na  16.  The  question  of  waiver  as  to  time  and  partic- 
ulars of  loss,  was  correctly  submitted  to  the  jury.  Franklin  Fire 
Ins.  Co.  V8.  Updegraff  et  al.,  7  Wright,  350  ;  6  Wright,  162  ;  6 
Wright,  188  ;  11  Wright,.  205. 

The  seventh  assignment  was  not  pressed,  and  has  no  merit.  We 
discover  no  error  in  the  bills  of  exception,  nor  in  the  charge  of  the 
learned  judge. 

Judgment  affirmed  in  each  case. 
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UNITED   STATES   SUPREME   COURT, 

DECEMBEB  TEBM,    1872. 


Appeal  from  the  Supreme  Court  of  the  District  of  Golumtna. 


CHRISTOPHER  CAMMACK,  JR,  AppeUant, 

vs. 

MARGARET   P.  LEWia* 

The  hosband  of  the  appellee,  being  in  bad  health  and  indebted  to  the  appellant  in 
the  stun  of  $70.00,  at  his  suggestion  insured  his  life  for  $3,000.00,  under  a 
seven  yeaans'  policy.  The  pohoy  was  taken  oat  by  him  under  an  agreement 
^th  the  ap^3llant  that  he  should  pay  the  premiums  for  the  seven  years,  and 
that  in  consideration  of  the  payments  and  nis  debt  to  the  appellant^  the  appel- 
lant should,  in  case  of  his  deaui  dorinff  the  life  ofihe  policy,  reoeiye  two  thirds 
of  tiie  amount  of  the  policy,  and  should  pay  one  thira  thereof  to  his  ydfe  and 
heirs. 

The  appellant  paid  the  premium  for  the  first  year,  and  at  the  same  time  took  from, 
the  assured  an  assifmnent  of  the  policy  and  his  note,  which  was  without  con- 
sideration, for  .$3,000.00.  The  ussured  died  before  the  expiration  of  the  first 
year,  and  the  appellant  ooUeoted  the  $3,000.00  firom  the  company  and  paid  the 
ai^>e]lee  one  third  of  that  sum,  less  the  amount  of  the  premium.  The  suit  was 
brought  by  the  appellant  as  administmtrix  to  recoTer  the  remainder  of  the 
$3,0&).00. 

HddL,  that  so  far  as  the  appellant  was  concerned,  the  pohcy  was  a  sheer  wagering 
policy,  and  that  the  assignment  to  him  was  only  vaUd  to  the  extent  of  the  debt 
and  such  advances  as  he  might  afterward  make  on  aocoim,t  of  the  insurance. 

EM,  that  there  is  not  such  evidenoe  of  a  corrupt  transaction  on  the  part  of  the 
assured  as  to  forbid  the  court  from  doing  justice  between  his  adminirtratrix  and 
the  appellant  after  the  amount  of  the  insurance  has  been  paid  by  the  compa- 
ny to  tne  latter. 

ifeicZ,  that  the  receipt  of  one  third  of  the  insuxanoe  money  by  the  appellee  does 
not  conclude  her  as  a  settlement    Decree  affirmed. 

Mr.  Justice  Mtt.lkb  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  in  equity  of  the  Supreme  Court  of 


^  Dedtffln  rendend  ,  1919. 
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the  District  of  Colombia  in  favor  of  Margaret  F.  Lewis  against  ap- 
pellant, Cammack. 

The  facts,  as  far  as  they  can  be  gathered  from  the  bill,  answer  and 
depositions,  are  substantially  these  : 

John  R  Lewis,  the  husband  of  complainant,  who  saed  as  his  ad- 
ministratrix, being  indebted  to  Cammack  in  the  som  of  $70.00,  and 
being  in  bad  health,  procured,  at  Cammack's  suggestion,  an  insurance 
on  his  life  in  the  New  Jersey  Mutual  Life  Lisurance  Company  for 
three  thousand  dollars.  Cammack  paid  the  premium  for  the  first 
year,  and  took  an  assignment  of  the  policy  from  Lewis  to  himsftlf. 

He  also  took  from  Lewis  a  note  for  |3,000.00  at  the  same  time, 
which  he  admits  was  without  any  consideration,  and  he  had  Lewis's 
note,  which  he  kept,  for  $70.00  indebtedness' really  due. 

Lf  wis  died  before  the  expiration  of  the  first  year,  and  Cammack 
collected  from  the  company  the  $3,000.00,  and  paid  over  to  com- 
plainant one  third  of  that  sum  less  the  amount  of  the  premium  paid 
by  him  and  another  small  account  which  he  had  against  Lewis.  The 
present  suit  is  brought  to  recover  the  remainder  of  the  $3,000.00, 
and  the  court  below,  holding  that  Cammack  held  tiie  policy  under 
the  assignment  as  a  mere  security  for  what  Lewis  owed  him,  decreed 
that  he  should  pay  oyer  the  balance  after  deducting  that  small  sum, 
and  he  appeals  from  that  decree. 

Cammack  alleges  that  the  policy  was  taken  out  under  an  agreement 
between  Lewis  and  himself  that  he  should  pay  the  premiums  for  the 
seven  years  the  policy  was  to  run,  and  in  consideration  of  those  pay- 
ments, and  what  Lewis  owed  him,  he  should,  in  the  event  of  Lewis's 
death  during  the  life  of  the  policy,  receive  two  thirds  of  the  amount 
of  the  poUcy,  and  pay  over  the  other  third  to  Lewis's  wife  and  his 
heirs.  In  support  of  this  there  is  produced  from  among  Lewis's  pa- 
pers, found  siter  his  death,  an  instrument  signed  by  Cammack,  in 
which  he  agrees  to  pay  to  the  wife  of  Lewis  $1,000.00  in  the  event 
of  his  death,  and  of  that  sum  being  received  by  him  on  the  policy 
above  mentioned. 

If  the  transaction  as  set  up  by  Cammack  be  true,  then,  so  far  as 
he  was  concerned,  it  was  a  sheer  wagering  poli<7,  and  probably  a 
fraud  on  the  insurance  company.  To  procure  a  policy  for  three 
thousand  dollars  to  cover  a  debt  of  $70.00  is  of  itself  a  mere  wager. 
The  disproportion  between  the  real  interest  of  the  creditor  and  the 
amount  to  be  received  by  him,  deprives  it  of  all  pretence  to  be  a  bona 
fide  effort  to  secure  the  debt,  and  the  strength  of  this  proposition  is 
not  diminished  by  the  fact  that  Cammack  was  only  to  get  $2,000.00 
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out  of  the  $3,000.00  ;  nor  is  it  weakened  by  the  fact  that  the  policy 
was  taken  out  in  the  name  of  Lewis  and  assigned  by  him  to  Cam- 
mack.  This  view  of  the  subject  receives  confirmation  from  the  note 
executed  by  Lewis  to  Oammack  for  the  precise  amount  of  the  risk  in 
the  policy,  which,  if  Gammack's  account  be  true,  was  without  consid- 
eration, and  could  only  have  been  intended  for  some  purpose  of  de- 
ception ;  probably  to  impose  on  the  insurance  company. 

Under  these  circumstances,  we  think  that  Cammack  could,  in  equi- 
ty and  good  conscience,  only  hold  the  policy  as  security  for  what 
Lewis  owed  him  when  it  was  assigned,  and  such  advances  as  he  might 
afterward  make  on  account  of  it,  and  that  the  assignment  of  the  po- 
licy to  him  was  only  valid  to  that  extent. 

Whether  Lewis  was  a  participant  in  the  fraud,  does  not  fully  ap- 
pear. Such  conversations  of  his  as  are  proved  tend  to  show  that  he 
looked  upon  Cammack  as  a  friend,  to  whom  he  was  willing  to  trust 
the  policy  assigned,  and  that  he  never  supposed  more  would  be 
claimed  by  Cammack  than  what  he  owed  him«  It  is  also  probable 
that  he  would  survive  the  life  of  the  policy,  and  with  the  single  ex- 
ception of  the  note  for  $3,000.00,  given  by  him  without  consideration, 
there  is  nothing  proved  against  him  inconsistent  with  that  view  of 
the  matter,  and  with  his  fair  dealing.  At  all  events,  we  do  not  see 
such  evidence  on  his  part  of  a  corrupt  transaction,  as  to  forbid  the 
court  from  doing  justice  between  his  administratrix  and  Cammack, 
after  the  amount  secured  by  the  policy  has  been  paid  by  the  company 
to  the  latter. 

The  receipt  of  the  one  third  of  the  insurance  money  by  the  com- 
plainant does  not,  we  think,  under  all  the  circumstances  of  the  case, 
conclude  her  as  a  settlement  of  the  matter  in  dispute. 

It  is  obvious  that  she  was  ignorant  of  the  full  extent  of  her  rights; 
that  she  acted  hastily  and  without  due  consideration,  and  was  large- 
ly influenced  by  the  advice  of  Mr.  Chandler,  who  had  been  her  hus- 
band's friend  and  adviser,  and  who  was  prompted  to  what  he  did  by 
Cammack,  while  in  ignorance  of  many  of  the  facts  of  the  case. 

Besides  the  bill  of  this  case,  as  appears  on  its  face,  is  brought  by 
her  as  administratrix,  and  the  receipt  by  her  of  the  one  third  paid  on 
the  policy  was  before  any  administrator  had  been  appointed.  If  she 
has  a  right  to  recover  all  the  $3,000.00  as  administratrix,  it  could  not 
be  defeated  by  her  receipt  of  $1,000.00,  paid  to  her  in  her  own 
right  before  any  administration  had  been  taken  out  on  Lewis's  estate. 

On  the  whole,  we  are  of  opinion  that  the  decree  of  the  Supreme 
Court  should  be  affirmed,  and  it  is  so  ordered. 


Digitized  by  CjOOQ IC 


682  Beport  qf  Dedsims.  [Sept. 


SUPEEME  COXJBT  OF   MINNESOTA, 

JULY  TEBM,   1871. 


Appeal  from,  District  Court  for  Henepin  County. 

GEOEGB   NEWMAN,    Bespondeni, 
vs. 

THE   SPMNGFIELD  FIRB  AND   MARINE  INS.  CO., 

AppdlanL* 

The  policy  issued  to  Stauchfield  provided  that  it  should  not  be  assignable  without 
defendant's  consent  After  the  making  of  the  policy  the  agent  of  the  defend- 
ant, at  Stonchfield's  request,  indorsed  on  the  policy  **  Pa^rable,  in  case  of  loss, 
to  Qeorge  Newman,  to  the  extent  of  his  claim.     JET.  B.  Pierce,  agen:." 

Held,  that  this  was  a  mutual  agreement  between  the  parties  that  the  policy  should 
be  thus  payable  thereafter,  and  that  it  was  not  necessary  for  Newman  to  notify 
the  company  of  his  claim  at  the  time  of  the  loss  or  before  action  brought,  and 
that  the  amount  he  could  recover  would  depend  on  the  amount  of  his  claim  at 
the  time  of  the  fire,  but  by  no  means  on  defendants'  knowledge  in  that  regard. 

£Tidenoe  of  the  acts  of  the  agent  was  given  before  evidence  of  his  authority,  the 
evidence  of  his  authority  being  afterward  given  during  the  course  of  the  trial 
Heldj  that  this  was  no  ground  for  disturbing  the  verdict. 

ffidd,  that  Stanchlleld,  and  not  Newman,  was  the  proper  person  to  make  the 
proofs  of  loss,  and  that  where  no  ground  of  objection  is  stated  the  exception 
must  be  disregarded. 

The  defendant,  under  the  defense  that  the  roof  was  defective,  claimed  the  rip;ht  to 
show  the  condition  of  the  whole  building,  on  the  cround  that  the  complaint  al- 
leged performance  of  aU  the  conditions  of  the  poficy,  one  of  which  was  that  if 
the  risk  ^ould  be  increased  by  any  means  whatever  within  the  control  of  the 
assured,  &e  insurance  should  be  void. 

Wd,  that  the  assured  is  not  to  plead  and  prove  affirmatively  that  the  risk  has  not 
been  tiius  increased.  If  it  has  been,  it  is  matter  of  defense.  The  defendant  is 
confined  to  the  proof  of  what  is  alleged. 

Bddt  that  a  tax  deed  of  the  property  to  another  party  whose  relations  to  the  as- 
sured were  such  that  in  regard  to  the  deed  he  would  in  e<]^uity  be  held  as  his 
trustee,  was  a  cloud  U]>on  the  title  of  the  assured,  but  that  it  was  not  an  incum- 
brance, nor  did  it  make  him  less  the  owner. 

The  policy,  which  was  numbered  "  127,"  contained  the  provision,  **  Reference  is 
had  to  the  assured's  application,  No.  127,  which  is  his  warranty  and  a  part  here- 
of.'*   No  written  application  was  made  in  procuring  the  insnxanoe. 

*  Doclalon  rendered  July  Term,  1871. 
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IM^  that  the  polio]^  was  the  whole  oontraot  between  the  parties,  and  that  the  ap- 
plication, not  bung  in  writing,  was  not  a  part  of  it,  and  is  only  a  representa- 
tion, which,  to  in^neJidate  the  policy,  most  be  shown  to  have  embraced  a  state- 
ment material  to  the  risk,  and  to  have  been  nntrae  and  frandolently  made. 

The  TOlicy  provided  that  appUoatiims  should  speeii^  the  oonstruction  and  materi- 
als of  the  building  to  be  insured,  and  that  if  any  person  insuring  any  building 
should  make  any  misrepresentation  or  conoealment,  the  insurance  should  be 
void. 

Eddy  that  this  clause  contemplates  statements  in  such  a  written  application  as  was 
referred  to  in  the  policy,  and  not  to  the  yerbal  statements  of  tv  assured.  Or- 
der denying  a  new  triiJ  aflfarmed. 

Haubeb  k  BoBosBOVyfor  JppeUanL 
Atwateb  &  FLAin>RANy  for  Be^fxmdeni. 

BiPLEr,  Oh.  3. 

At  the  trial  of  this  cause  the  defendant  objected  to  the  admission 
of  any  evidence  under  the  complaint,  for  the  alleged  reason  that  the 
same  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  in 
not  averring  an  assignment  of  the  policy  set  out  in  the  complaint, 
and  according  to  its  terms,  nor  a  waiver  of  this  condition  of  the  po- 
licy, and  that  the  complaint  does  not  allege  notice  of  the  amount  of 
the  plaintiff's  daim,  nor  that  he  had  any  claim  at  all  at  the  time  of  the 
los& 

Some  other  objections  are  made  to  the  sufficiency  of  the  complaint, 
but  they  seem  to  us  to  be  unimportant,  and  not  to  require  discussion. 
As  to  those  above  mentioned,  as  explained  in  defendant's  brief,  they 
are  that  as  the  policy  upon  which  the  action  is  brought  is  a  contract 
with  Samuel  Stanchfield,  the  plaintiff  must  show  an  assignment  by 
Stanchfield  to  himself,  and  defendant's  consent  thereto,  since  the 
policy  provides  that  it  shall  not  be  assignable  without  defendant's 
consent  This  assertion,  however,  is  the  result  of  a  misapprehension 
on  the  defendant's  part 

The  complaint  alleges  that  after  the  making  of  the  policy  defend- 
ant, by  E.  R  Pierce,  its  duly  authorized  agent  thereto,  at  Stanch- 
field's  request,  made  this  indorsement  on  the  policy,  viz. :  "  Payable, 
in  case  of  loss,  to  George  Newman,  to  the  extent  of  his  claim.  Min- 
ueapolis,  February,  1870.  E.  R  Pierce,  agent"  This  was  a  mutual 
agreement  between  the  parties  that  the  policy  should  be  thus  payable 
thereafter,  and  the  policy  thereafter  had  the  same  force  and  effect  as 
if  Samuel  Stanchfield  had  been  thereby  in  the  first  instance  in  terms 
insured  against  such  loss  on  the  property  in  question,  payable  in  case 
of  loss  to  said  Newman  to  the  extent  of  whatever  daim  he  then  had 
on  Bud  premises.    *'  G^e  legal  relation  of  a  party  to  whom  by  the 
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terms  of  the  policy  the  money  ia  to  be  paid  in  case  of  loss,  is  most 
like  that  of  the  assignee  of  a  chose  in  action  after  notice  of  such  an 
assignment  to  the  debtor,  and  a  promise  by  him  to  the  assignee  to 
pay  him  ;  and  sach  assignee  or  such  promisee  may  maintain  an  ac- 
tion in  his  own  name  for  the  money  when  dua"  Sanford  y&  Me- 
chanics' Mutual  Fire  Ins.  Co.,  12  Gush.,  549. 

The  complaint  accordingly  alleges  in  substance  and  effect  that  the 
claim  of  said  plaintiff  in  the  premises  was  $5,000.00,  secured  by 
mortgage  thereon  ;  that  Stanchfield,  in  consideration  thereof,  on  said 
first  of  February  agreed  with  plaintiff  that  in  case  of  loss  the  insur- 
ance should  be  paid  him,  and  notified  defendant,  who  by  said  in- 
dorsement agreed  so  to  do. 

Part  of  this  might,  of  course,  have  been  omitted ;  the  statement  that 
the  defendant,  at  Stanfield's  request,  thus  indorsed  the  policy  cover- 
ing all  of  it  but  a  statement  of  the  fact  that  Newman  had  a  claim  on 
the  building,  at  the  time  of  the  indorsement  and  loss,  to  an  amount 
exceeding  the  amount  insured. 

It  was  unnecessary,  too,  for  the  plaintiff  to  notify  defendant  of  his 
claim  at  the  time  of  the  loss,  or  before  action  brought,  as  it  would 
have  been  for  Stanchfield  to  have  notified  it  that  he  still  owned  the 
property. 

The  defendant  had  notice  at  the  time  of  the  indorsement  that 
Newman  had  a  claim.  The  amount  he  could  recover  would  depend 
on  the  amount  of  his  daim  at  the  time  of  the  fire,  but  by  no  means 
on  defendant's  knowledge  in  that  regard. 

As  to  t|ie  objection  that  the  verdict  is  not  justified  by  the  evidence, 
and  is  contrary  to  law  and  evidence,  our  examination  of  the  case  sat- 
isfies us  that  it  discloses  what  is  sufficient  evidence  reasonably  tend- 
ing to  support  the  verdict,  unless  the  exceptions  taken  by  the  de- 
fendant to  the  admission  of  material  portions  thereof  were  improper- 
ly overruled. 

Whether  this  was  so  or  not  will  appear  upon  an  examination  of  the 
alleged  errors  in  law  occurring  at  the  trial  now  to  be  considered. 

The  first  is  the  admission  of  any  evidence  under  the  complaint 
which  has  already  been  passed  upon. 

The  objection  to  the  admission  of  evidence  being  overruled,  said 
Stanchfield  testified  that  "  Mr.  Stone,  of  Pierce  &  Stone,  made  out 
the  policj',  and  Mr.  Pierce  signed  it  Pierce  &  Stone  were  doing 
business  together  as  insurance  agents."  The  last  statement  was  ob- 
jected to  "  as  irrelevant,  it  appearing  on  the  face  of  the  policy  and 
complaint  that  R  B.  Pierce  idone  was  the  agent  of  the  defendant" 
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The  complaint  alleges  that  the  policy  was  countersigned  by  Pierce, 
"  the  then  only  authorized  agent  for  that  purpose  *'  of  defendant,  and 
also  that  in  Pobruary,  1869,  defendant,  by  said  Pierce,  its  duly  au- 
thorized agent  thereto,  indorsed  the  pohcy  as  above  stated  ;  but  the 
complaint  also  alleges  that  notice  of  loss  was  given  to  defendant 
through  "  its  authorized  agents,"  Pierce  &  Stone,  and  that  the  proofis 
of  loss  were  furnished  defendant  by  delivering  them  to  "  its  authorized 
agents,"  Pierce  &  Stone,  which  proofs  were  made  in  accordance  with 
the  direction  of  defendant  through  "its  duly  authorized  agents 
aforesaid." 

The  defendant's  objection  would  seem  therefore  to  have  been  un- 
founded in  fact,  and  properly  overruled. 

The  witness  went  on  to  state  that  the  indorsement  was  written 
by  Stone  and  signed  by  Pierce  ;  that  he  was  absent  from  home  at 
the  time  of  the  fire,  November  19th,  in  St  Louis,  and  immediately 
on  getting  home  he  met  Mr.  Stone  in  the  street  He  was  then 
asked,  "  What  did  Mr.  Stone,  at  that  time,  say  to  you,  if  anything, 
about  the  loss  ?"  Which  was  objected  to  as  irrelevant,  for  the  rea- 
son already  considered,  and  for  the  further  reason  that  there  was  no 
evidence  that  Mr.  Stone  was  an  agent  of  the  defendant. 

As  to  this,  Stanchfield  had  also  testified  that  Stone  was  in  busi- 
ness with  Pierce,  and  that  he  acted  in  the  business  of  this  insur- 
ance and  this  company  with  him.  Stone  making  out  the  policy  and 
drawing  up  the  indorsement,  and  Pierce  signing  them. 

Looked  at  in  no  other  light,  this  nevertheless  brings  Stone  within 
that  provision  of  sec.  7,  ch.  22,  of  the  laws  of  1868,  that  one  who  in 
any  wise  directly  or  indirectly  makes  or  causes  to  be  made  any  con- 
tract or  contracts  of  insurance,  for  or  on  account  of  any  forei  gn  in- 
surance company,  shall  be  deemed  to  all  intents  and  purposes  an 
agent  of  such  company. 

Aside  from  the  statute,  the  authority  of  A  to  act  for  B  may  be 
inferred  from  the  habit  and  course  of  dealing  of  A  and  B,  and  the 
evidence  above  mentioned  was  evidence  of  a  course  of  dealing  of 
the  defendant  and  Pierce  &  Stone,  implying  an  authority  to  said 
firm,  and  consequently  of  each  partner,  to  act  for  it 

These  poHcies,  it  seems,  were  executed  in  blank  by  the  officers  of 
the  company  and^entrusted  to  its  agents  to  be  filled  up  and  then  de- 
livered, in  pursuance  and  execution  of  the  bargain  made  with  the 
applicant,  but  not  to  be  binding  on  the  defendant  till  countersigned 
by  its  authorized  agent 

It  is  evident  that  Pierce  alone  might  be  authorized  to  do  this 
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particular  thing,  and  jet  Pierce  &  Stone,  or  either  of  them,  or  any- 
body else,  be  at  the  same  time  the  defendant's  agents  in  any  other 
respects. 

In  this  case  we  have  Pierce  countersigning  this  policy  ;  but  this 
is  of  itself  no  proof  that  he  was  authorized  to  do  so,  or  that  he  was 
the  defendant's  agent  at  all  ;  for  though  the  authority  of  A  to  act 
for  B  may  be  inferred  from  the  habit  and  course  of  dealing  of  A  and 
B,  it  cannot  be  inferred  from  the  acts  of  A  alone,  though  he  as- 
sumes to  act  for  B.    Starkie  on  Evd.,  Pt.  IV.,  p.  55-59. 

But  when  Pierce  &  Stone  are  shown  to  be  domg  insurance  busi- 
ness in  company,  and  Stone  is  shown  to  have  the  policy  in  his  pos- 
session, filling  it  up  in  accordance  with  the  terms  of  the  bargain, 
Pierce  countersigning  it,  and  Stanchfield  getting  it  from  Pierce  & 
Stone,  it  is  seen  that  the  defendant  has  entrusted  this  policy  to  this 
insurance  firm  for  the  purpose,  as  must  be  presumed,  of  enabling  the 
firm  to  act  for  the  company  in  the  business  for  which  such  policy 
is  necessary  ;  proof,  that  is  to  say,  tending  to  shgw  a  course  of 
deahng  between  these  parties,  which  necessarily  implies  an  autho- 
rity on  the  part  of  said  Pierce  &  Stone  to  act  for  the  defendant  in 
such  business. 

Moreover,  supposing  that  there  was  not  at  that  time  evidence  in 
the  case  of  Stone's  agency,  undier  the  statute  or  otherwise,  enough 
was  afterward  juried  to  prove  him  such  both  under  the  statute  and  as 
one  whose  acts  as  such  the  defendant  was  aware  of  and  had  recognized. 
In  addition  to  the  proof  in  this  regard  hereinafter  mentioned,  Mr. 
Stone  testified  that  the  defendant  knew  [he]  was  in  business  with 
Pierce  ;  that  he  had  seen  the  officers  of  the  company  in  Springfield, 
and  "  talked  with  them  about  our  business,  and  they  knew  I  was 
with  Pierce,     I  had  also  written  business  to  the  company." 

That  evidence  of  the  acts  of  the  agent  was  given  before  evidence  of 
his  authority  would  not  therefore  be  ground  for  disturbing  the  ver- 
dict, the  latter  being  afterward  introduced  during  the  trial.  The  ob- 
jection was  therefore  properly  overruled. 

The  witness  stated,  in  answer  to  this  question,  in  substance,  that 
Mr.  Stone  told  him  to  fill  out  proofs  of  loss,  and  defendant  would 
settle  it ;  that  he  need  give  no  notice  of  loss  ;  that  one  or  two  days 
thereafter  he  saw  Stone  again  at  Pierce  &  Stone's  office,  and  he  gave 
witness  blanks  for  said  proofs,  and  told  him  as  there  was  no  justice 
living  near,  he  would  suggest  a  certain  notary,  to  whom  witness  took 
said  blanks,  and  after  the  proofs  were  made  out  he  handed  them  to 
Stone  at  said  office. 
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To  which  statements  of  Stone,  each  seyeraUy,  the  defendant  ob- 
jected, for  the  said  reason  above  considered,  and  for  the  farther  rea- 
son that  it  appeared  "that  this  business  had  been  prior  thereto 
transacted  with  Pierce  as  the  sole  agent,  at  Minneapolis^  of  the  de- 
fendant" 

From  the  case  as  settled  we  are  nnable  to  perceive  how  this  ap- 
pears, for  it  contains  nothing  that  we  can  discover  in  any  manner 
tending  to  prove  it  Inasmuch,  however,  as  no  farther  exception 
was  taken,  this  farther  objection  need  not  be  considered. 

Said  proofs  being  produced  and  identified,  and  offered  in  evi- 
dence, and  it  having  been  stated  by  the  witness  that  they  were  never 
returned  to  him,  nor  any  objection  made  to  them  ;  that  Pierce  told 
him  that  he  had  sent  them  to  the  defendant,  and  he  had  never  heard 
from  them,  and  that  Pierce  about  two  weeks  after  delivery  told  him 
he  would  waive  all  notice  of  fire  and  loss  ;  the  defendant  was  here  al- 
lowed to  cross-examine  witness  as  to  said  proo&  and  the  delivery 
thereof ;  and  plaintiff  was  allowed,  the  defendant  objecting,  to  re-ex- 
amine him  thereupon,  and  defendant  excepted.  As  no  reason  was  as- 
signed for  such  objection,  the  exception  cannot  be  urged,  and  indeed, 
no  reason  was  given  in  this  court,  or  so  far  as  we  can  see,  exists  for 
such  objection. 

The  witness  further  stated  that  he  delivered  the  proofs  to  Stone,  as 
already  stated  ;  that  they  were  received  and  not  objected  to  at  the 
time,  nor  at  any  time  until  then,  and  that  they  were  not  returned  to 
witnes&  The  defendant  objected  to  each  of  these  statements  as  ir- 
relevant and  incompetent  '*  for  the  reasons  already  stated." 

The  defendant,  at  the  close  of  its  cross-examination  aforesaid,  had 
specified  sundry  objections  to  the  reception  of  said  proofs,  as  not  be- 
ing such  as  were  required  by  the  terms  of  the  policy  alleged  in  the 
complaint,  and  not  made  or  delivered  by  plaintiffl 

It  is  unnecessary  to  add  anything  to  what  has  already  been  said  to 
show  that  Stanchfield,  and  not  plaintiff,  was  the  proper  person  to 
make  the  proofs,  and  however  defective  they  might  be,  the  testimo- 
ny went  to  show  a  waiver  of  any  objection  thereto  for  that  reason. 

The  plaintiff'  was  here  allowed  to  amend  the  complaint,  "  to  make 
the  same  correspond  with  the  facts  proved,"  and  the  amendment  was 
made  "  as  appears  in  the  complaint  on  file,  and  the  defendant  object- 
ed and  excepted  thereto." 

No  ground  of  objection  being  stated,  the  exception  must  be 
disregarded.  Moreover,  taking  the  amendment  to  be  such  a  one 
as  hereinafter  stated,  we  can  conceive  no  possible  reason  why  the 
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allowance  thereof  was  not  a  proper  exercise  of  the  discretion  of  the 
court. 

Evidence  that  the  witness  notified  Stone  when  the  premises  became 
vacant  during  the  risk  was  objected  to  on  the  ground  that  it  in  no 
way  appeared  that  he  was  an  agent  of  the  defendant,  which  objec- 
tion, for  the  reasons  already  given,  must  be  disregarded. 

Defendant,  after  cross-examining  this  witness,  asked  leave  to  amend 
the  answer,  **  so  as  to  deny  that  Mr.  Stone  was  at  any  time  an  agent 
of  the  defendant,  or  authorized  by  the  defendant  to  act  as  its  agent 
for  the  purpose  mentioned  in  the  complaint,  or  for  the  transaction  of 
any  business  whatever  for  defendant,  it  appearing  that  plaintiff  had 
amended  his  complaint  in  accordance  with  leave  granted  by  inserting 
the  words,  '  that  defendant  through  its  said  agents  accepted  said 
proofs,  received  and  retained  by  the  same.'  **  The  court  refused  and 
defendant  excepted. 

It  was  matter  of  discretion  with  the  court  to  allow  the  amendment 
or  not  ;  and  that  this  was  properly  exercised  in  the  present  instance, 
is  evident  from  the  fact  that  the  proposed  amendment  in  no  way  put 
in  issue  the  additional  allegations  of  the  complaint  aforesaid,  because 
of  which  only  the  request  to  amend  had  been  made,  and  is  equally  ir- 
relevant in  reypect  to  the  rest  of  the  complaint. 

The  same  witness  being  allowed  to  correct  certain  mistakes  in  his 
testimony,  defendant  objected  to  the  several  statements  made  on  such 
correction  as  irrelevant  and  incompetent. 

They  were  certainly  and  plainly  material  and  competent,  nor  can 
we  discover  from  the  defendant's  brief  wherein  they  were  supposed 
to  be  otherwise,  unless  the  statement  with  respect  to  a  vacancy  oc- 
curring in  one  room  of  the  premises,  that  the  witness  gave  notice  of 
the  vacancy  to  Pierce  &  Stone,  may  have  been  supposed  by  the  de- 
fendant to  have  been  obnoxious  to  one  of  the  objections  already  con- 
sidered and  seen  to  be  groundless. 

The  defendant  asked  leave  on  affidavit  to  amend  its  answer  by  al- 
leging that  Stanchfield  assigned  the  policy  in  writing  indorsed  thereon 
to  the  plaintiff  without  defendant's  consent  indorsed  thereon,  or  oth- 
erwise given  to  the  assignment,  and  without  notice  to  defendant^ 
which  was  refused,  and  defendant  excepted. 

Pierce,  the  affiant,  states  that  "  he  had  no  information  of  any  as- 
signment of  said  policy  by  the  indorsement  of  said  Stanchfield 
thereon  in  writing  to  the  plaintiff,  or  otherwise,  until  after  the  com- 
mencement of  the  trial  of  this  cause  during  this  term  of  said  court, 
and  did  not  know  of  it  till  the  production  of  said  policy  by  the 
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plaintiff  on  this  trial.  That  said  assignment  was  made,  was  kept 
from  the  defendant  and  from  his  said  agent  until  then;  *  *  *  that  the 
consent  of  the  defendant  has  not  been  indorsed  on  said  policy,  nor 
has  notice  of  said  assignment  or  the  indorsement  of  defendant's  con- 
sent been  waived."  And  the  affidavit  contains  no  other  statement 
having  any  reference  to  an  assignment  It  lays  no  foundation,  there- 
fore, whereon  to  base  a  motion  for  leave  to  make  the  amendment,  for 
it  nowhere  alleges  as  a  fact  that  the  poUcy  was  ever  assigned  as  in 
the  amendment  set  out,  nor  does  such  fact  appear  by  necessary  infer- 
ence. 

The  agent  says  he  did  not  know  of  any  assignment  as  described 
till  the  policy  was  produced  in  court ;  but  of  what  he  then  or  there- 
by became  informed  he  does  not  state.  So  the  statement  "  that  said 
assignment  was  made,  was  kept  from "  defendant  and  himself  till 
then,  and  they  had  no  earlier  knowledge  of  it,  by  no  means  neces- 
sarily implies  that  the  policy  had  been  assigned. 

It  does  not  necessarily  follow  that  they  had  then  become  aware  of 
any  such  fact,  and  so  of  the  other  statements  above  mentioned. 

The  affidavit  is  entirely  consistent  with  such  a  state  of  things  as 
is  stated  by  plaintiff  to  have  really  existed,  viz.,  that  Stanchfield  had 
executed  an  assignment  on  the  policy,  but  finding  it  unnecessary,  be- 
cause of  the  indorsement,  had  never  dehvered  it.  Such,  indeed,  we 
think,  on  the  whole  case  as  settled,  and  the  arguments  of  counsel,  is 
the  fair  inference  as  to  the  matter  of  faci 

It  may  further  be  remarked,  however,  that  as  this  policy  for 
$2,000.00  had  been  made  payable  to  plaintiff  to  secure  a  claim  of 
$5,000.00,  an  assignment  thereof  by  Stanchfield  for  the  same  pur- 
poses, "  of  all  my  right,  title  and  interest "  therein,  '*  and  all  benefit 
and  advantage  to  be  derived  therefrom,"  (which  this  was,)  would  be 
not  only  unnecessary,  but  ineffectual,  and  therefore,  even  if  delivered 
without  the  defendant's  knowledge  or  consent,  could  not  invalidate 
the  poUcy. 

The  witness,  Stanchfield,  being  recalled  and  farther  examined  by 
plaintiff,  was  further  cross-examined,  and  the  written  assignment 
aforesaid  on  the  back  of  the  policy  shown  him.  And  defendant  of- 
fered to  prove  its  execution  by  the  witness,  and  to  offer  it  in  evidence, 
to  which  plaintiff  objected,  and  the  objection  was  sustained  and  de- 
fendant excepted. 

The  witness  had  in  no  way  referred  to  an  assignment  in  his  direct 
examination.    It  was  not  therefore  proper  on  cross-examination  to 
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prove  its  execntion  by  him,  still  less  to  offer  it  in  evidence  at  that  time 
if  proved  ;  nor  conld  it  regularly  be  offered  at  all  till  pleaded. 

The  court  was  right  therefore  in  exdnding  the  evidence  if  plaintiff 
objected. 

Defendant,  in  the  coarse  of  its  evidence,  offered  to  show  by  the 
judgment  docket  that  there  were  judgment  liens  on  the  property  at 
the  time  of  Stanchfield's  application,  which  was  properly  refused  be- 
cause their  existence  is  not  alleged  in  the  answer. 

Defendant  was  also  refused  leave  to  amend  by  alleging  such  fact 
If  the  fact  existed,  as  it  was  matter  of  record  it  was  constructively 
known  to  defendant  when  the  answer  was  drawn,  and  no  offer  was 
even  made  to  prove  that  it  was  not  actually  known.  The  defendant 
suggests  no  reason  why  the  refusal  was  not  a  proper  exercise  of  the 
discretion  of  the  court,  and  we  cannot  perceive  any. 

Defendant  offered  to  prove  the  condition  of  the  building  immedi- 
ately previous  to  the  fire,  but  it  was  excluded  on  plaintiff's  objection, 
and  properly;  as  irrelevant 

The  defense  sets  up  that  the  roof  was  defective,  while  the  offer  vras 
to  show  the  condition  of  the  whole  building.  The  defendant,  how- 
ever, says  it  was  competent,  because  the  complaint  alleges  perform- 
ance of  all  conditions  of  the  policy,  and  one  of  these  is  that  if  the 
risk  be  increased  by  any  means  whatever  within  the  control  of  the  as- 
sured, the  insurance  shall  be  void. 

The  assured  however  is  not  to  plead  and  prove  affirmatively  that 
the  risk  has  not  been  thus  increased.  If  it  has  been  it  is  matter  of 
defense.  The  defendant  therefore  is  confined  to  the  proof  of  what 
it  has  alleged  in  this  behalf.  *  A  subsequent  witness,  however,  was 
asked  and  answered  the  same  questions  without  objection. 

Defendant  also  offered  to  describe  a  person  seen  on  the  premises  the 
day  before  the  fire,  with  a  view  of  identifying  him  as  a  member  of 
Stanchfield's  family,  but  was  not  allowed  so  to  do.  The  evidence  is 
apparently  wholly  irrelevant,  and  though  the  object  is  suggested  to 
have  been  to  affect  Stanchfield  with  notice  of  the  condition  of  the 
building,  yet  as  he  had  been  proven  to  have  been  in  St  Louis  at  the 
time,  any  other  remark  than  that  the  evidence  was  properly  excluded 
is  unnecessary. 

Defendant,  to  prove  its  denial  that  Stanchfield  owned  the  property 
at  the  time  of  the  application,  and  its  allegation  that  the  poUcy  stated 
that  there  was  no  other  incumbrance  than  a  mortgage  described, 
when  in  fact  the  property  had  been  conveyed  to  the  plaintiff  by  the 


which  was  a  question  for  the  jory,  and  if  they  had  both  had  actual 
knowledge  thereof,  even  at  the  time  of  Newman's  payment  of  the 
taxes,  in  what  possible  manner  can  Stanchfield's  repaying  plaintiff 
for  a  payment  made  at  his  request,  estop  plaintiff  as  against  this  de- 
fendant, from  showing  that  the  claim  paid  was  invalid  against  Stanch- 
field  ?  If  plaintiff  at  Stanchfield's  request,  had  thrown  the  money 
into  the  sea,  Stanchfield  would  still  be  bound  to  reimbu^rse  him.  In 
what  way  plaintiff's  receipt  of  the  money  could  in  that  or  the  present 
case  estop  him,  except  from  denying  that  he  had  received  it,  is  im- 
possible to  see. 

The  plaintiff  was  recalled  by  defendant  and  further  cross-examined, 
and  stated,  as  he  had  already  done,  that  the  policy  was  taken  by  him 
as  security  for  said  $5,000.00,  made  up  in  part  of  said  taxes,  and  in- 
terest, whereupon  defendant  offered  to  show  by  said  plaintiff  that  said 
assignment  was  made  in  pursuance  of  said  settlement,  and  to  offer 
it  in  evidence,  to  which  plaintiff  objected  ;  the  objection  was  sus- 
tained and  defendant  excepted. 

It  is  unnecessary  to  say  that  no  such  assignment  having  been  plead- 
ed, the  plaintiff's  objection  was  properly  sustained. 

No  other  objections  were  made  to  evidence,  except  some  not  no- 
ticed, because  they  were  either  based  on  grounds  herein  considered, 
and  seem  to  be  untenable,  or  because  no  reason  was  assigned  for 
them  at  the  trial 

The  court  instructed  the  jury  that  "  the  policy  in  this  case  is  the 
whole  contract  between  the  parties  ;  the  appUcation,  not  being  in  writ- 
ing, is  not  a  part  of  it,  and  is  only  a  representation,  and  in  order  to 
invalidate  the  policy,  must  be  shown  to  have  embraced  a  statement  of 
a  fact  material  to  the  risk,  to  have  been  imtrue  and  fraudulently  made," 
to  which  defendant  excepted.  In  support  of  this  exception  it  is 
urged,  in  the  first  place,  that  the  apphcation  is  expressly  referred  to 
in  the  policy,  and  made  a  part  thereof,  and  the  warranty  of  the  as- 
sured. 

The  defendant  itself  proved  that  there  was  no  written  application; 
but  it  seems  that  the  policy  was  numbered  127,  and  that  the  printed 
part  thereof  contains  the  following,  (which  is  what  defendant  must 
have  referred  to,)  viz.:  "Eeference  is  had  to  assured's  application. 
No.  127,  which  is  his  warranty  and  a  part  hereof."  Defendant  sajs 
this  must  be  intended  to  mean  Stanchfield's  verbal  application.  On 
the  face  of  it  it  was  evidently  printed  in  contemplation  of  a  written 
apphcation,  and  through  oversight  was  not  struck  out ;  but  if  it  re- 
fers to  Stanchfield's  verbal  apphcation,  the  defendant  fails  to  indicate 


of  fire  insaranoe,  and  we  see  no  ground  of  exception  to  it     2  Par- 
sons on  Contracts,  Book  3,  oh.  XTV.,  Fire  Ins.  D. 

The  court  also  read  said  sec.  7,  ch.  22,  of  Laws  of  1868,  to  the 
jury,  and  instructed  them  that  under  it  they  must  determine  whether 
Mr.  Stone  was  not  an  agent  of  the  defendant  in  view  of  the  testimo- 
ny given  by  himself  and  Pierce — Stone's  evidence,  so  far  as  the  ques- 
tion of  the  appUcabihty  of  this  statute  is  concerned,  being  as  already 
stated,  and  also  that  both  received  apphcations  and  payments,  and 
both  sent  money  to  the  defendant,  but  that  Pierce  held  a  certificate 
of  agency,  and  Stone  could  not,  therefore,  sign  any  contracts  for  de- 
fendant, and  defendant  did  not  see  his  name,  but  knew  he  was  in 
the  business  with  Pierce  ;  that  he  had  written  business  letters  to 
defendant,  and  had  been  in  Springfield  and  seen  the  officers  of  the 
company,  and  talked  with  them  about  their  business  ;  and  Pierce's 
evidence  being  that  Stone  and  he  were  partners  in  the  insurance  bu- 
siness, and  Stone  was  to  do  the  writing  ;  both  did  soUciting ;  that 
Stone  as  well  as  Pierce  received  money  for  and  transmitted  it  to  all 
the  companies  they  had  ;  that  both  received  and  transmitted  money, 
and  operated  for  defendant  in  Pierce's  name — and  must  also  deter- 
mine from  the  evidence  whether  the  last  notice  of  vacancy  was  given 
either  to  him  or  Pierce  as  an  agent  of  defendant,  and  that  if  so,  the 
notice  was  sufficient  to  bind  the  company  ;  to  which  defendant  ex- 
cepted. 

The  instruction,  however,  was  obviously  entirely  correct,  as  was 
the  refusal  to  give  the  following  instruction  here  asked  for  by  defend- 
ant, which  withdraws  from  the  jury  what  it  was  for  them  to  decide, 
viz.,  that  as  it  appears  on  the  face  of  the  policy  and  the  several  sig- 
natures thereon,  as  well  as  from  other  evidence,  that  Pierce  alone  was 
agent  of  the  defendant  at  Minneapolis,  and  in  the  business  of  this 
pohcy  transacted  it  as  sole  agent  with  Stanchfield,  he  was  bound  to 
recognize  him  as  the  only  person  authoiized  to  receive  notice  and  do 
business  for  defendant  with  reference  to  this  policy,  as  its  local  agent. 

The  4th,  9th,  11th,  and  15th  requests  of  defendant  were  either  re- 
fused or  given  with  some  modification,  to  which  refusals  and  modifi- 
cations exception  was  taken  ;  but  as  the  grounds  of  such  exceptions 
have  been  already  considered  and  shown  to  be  untenable,  they  need 
not  be  again  noticed. 

So  far  as  appears  from  the  case,  the  5th  and  13th  instructions 
asked  by  the  defendant  were  mere  abstractions,  for  it  discloses  no  ev- 
idence to  which  they  can  by  any  possibility  be  deemed  appHcable  ; 


Held,  that  there  was  no  eyidence  in  the  reoord  to  show  that  the  ooaxse  of  business 
of  the  defendant  was  suoh  as  to  wanant  an  implication  of  authority  for  the  sab- 
agent  to  give  credit  for  premiums,  or  receive  tne  note  in  payment. 

Hddt  that  the  payment  of  a  part  of  the  premium  could  not  by  itself  raise  a  pre- 
sumption of  an  understanding  that  tune  should  be  giTen  for  the  payment  of 
the  balance.    Judgment  reyersed. 

C.  J.  WalkeEj/ot  Plaint^  in  Error. 

Wilkinson  k  Post  and  Ashley  PoND,/or  D^endant  in  Error. 

COOLEY,    J. 

The  defendant  in  error,  who  was  plaintiff  below,  brought  action 
upon  a  policy  of  insurance  by  which  the  life  of  her  hnsband,  William 
J.  Willets,  was  insured  in  her  favor.  The  issue  of  the  policy  by  the 
company,  and  its  transmission  to  their  general  agents  in  Detroit,  in 
whose  hands  it  was  at  the  time  of  the  death  of  Willets,  were  not  in 
dispute.  The  application  for  the  policy  contained  the  following  clause 
immediately  preceding  the  signature  of  the  applicant : 

*'  It  is  hereby  declared  that  the  above  are  fair  and  true  answers  to 
the  foregoing  questions,  and  it  is  acknowledged  and  agreed  by  the 
undersigned  that  the  above  statement  shall  form  the  basis  of  the  con- 
tract for  insurance,  and  also  that  any  untrue  or  fraudulent  answers, 
any  suppression  of  facts  in  regard  to  the  health  (or  in  regard  to  any 
pecuniary  interest  which  the  insurer  may  have  in  the  life)  of  the  par- 
ty insured  ;  any  neglect  to  pay  the  premium  on  or  before  the  day  it 
became  due,  will  render  the  policy  null  and  void  and  forfeit  all  pay- 
ments made  thereon  ;  also  that  the  policy  of  insurance  hereby  ap- 
plied for  shall  not  be  binding  upon  the  company  until  the  amount  of 
all  premium  and  premiums  as  stated  therein,  which  shall  be  due  or 
over  due,  shall  be  received  by  said  company,  or  by  some  person  au- 
thorized to  receive  the  same,  and  during  the  lifetime  of  the  party 
herein  insured." 

It  was  claimed  by  defendant  on  the  trial  that  the  first  premium 
upon  the  policy  had  never  been  paid  by  the  insured,  and  that  conse- 
quently the  plaintiff  had  never  become  entitled  to  the  policy  or  to 
maintain  action  upon  it  The  plaintiff  claimed,  on  the  other  hand, 
that  all  of  the  first  premium  except  twelve  dollars  had  been  paid  in 
a  promissory  note  against  one  Wilkie,  delivered  to  and  accepted  by 
one  Gray,  who  is  claimed  to  have  had  authority  to  receive  the  same 
as  payment,  and  with  whom  it  is  also  claimed  there  was  an  under- 
standing, expressed  or  implied,  for  some  credit  for  the  remaining 
twelve  dollar& 
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but  the  plaintiff  insiBts  that  the  coarse  of  bnainess  m  the  ofiSce  of 
the  general  agents  of  defendant  was  this  :  When  a  policy  which  had 
been  applied  for  was  received,  it  was  delivered  to  the  snb-agent  who 
had  solicited  the  same,  for  the  collection  of  the  premium,  who  was  at 
the  same  time  charged  with  the  amount  of  the  premium  ;  that  he 
was  allowed  to  make  such  arrangement  as  he  pleased  with  the  party 
to  be  insured,  the  company  looMng  to  him  for  the  premium  ;  and 
that  in  all  his  dealings  with  such  party  he  acted  as  principal,  the  com- 
pany not  being  concerned  in  his  arrangements,  but  looking  to  him 
for  the  money  or  the  return  of  the  policy,  and  it  being  indifferent  to 
them  whether  any  payment  had  in  fact  been  made  to  the  agent  or 
not  y 

The  evidence  relied  upon  to  make  out  this  course  of  business  was 
that  of  the  agent,  Tenwinkle,  and  of  the  sub-agent  Gray  testified 
that  he  was  employed  by  Tenwinkle  &  McCune,  the  general  agents, 
and  not  by  the  company  ;  that  his  duties  were  sohciting,  taking 
applications,  returning  them  to  the  office  of  the  general  agents,  re- 
ceiving from  them  policies  upon  which  he  was  to  collect  premiums, 
and  then  delivering  them  ;  that  he  had  no  authority  to  receive  any- 
thing in  payment  for  premiums  except  money,  and  if  he  accepted 
anything  else  it  was  on  his  own  responsibihty,  and  he  paid  the  money 
himself  ;  that  he  was  paid  by  the  month  for  his  services  ;  that  when 
a  policy  was  received  a  note  was  made  that  it  had  been  delivered  to 
him,  and  he  was  liable  to  the  company  ;  that  previous  to  this  trans- 
action he  had  never  taken  a  note  of  any  one  on  a  premium,  and  if  he 
gave  credit,  he  paid  over  the  money  himself  and  took  the  chances  of 
collecting  it 

Tenwinkle  testified  that  they  had  no  authority  from  the  company 
to  take  notes  on  premiums,  but  had  done  so  sometimes,  discounting 
them  themselves  and  accounting  to  tiie  company  for  the  money  ; 
that  when  policies  were  received  by  them  they  were  held  responsible 
to  the  company  for  either  the  money  or  the  return  of  the  policies  ; 
that  when  they  delivered  a  pohcy  to  the  soliciting  agent  and  he  did 
not  return  it,  he  accounted  to  them  for  the  premium  in  money,  or 
something  they  would  accept  as  money,  and  if  he  paid  money  they 
were  satisfied  and  did  not  inquire  what  he  took  of  the  insured. 

To  support  the  theory  of  the  plaintiff  there  should  have  been  some 
evidence  showing,  or  tending  to  show,  that  the  sub-agent  was  al- 
lowed at  his  option  to  substitute  a  personal  liability  of  his  own  to 
the  company,  in  the  place  of  the  money  which  he  was  to  collect  as 
premium  ;  the  company  being  content  to  look  to  him  as  its  debtor 


oontxadioted  Johnson  directly,  it  would  have  gone  very  far  ill  convinc- 
ing a  jury,  if  they  believed  it,  that  the  conversation  testified  to  by 
Johnson  did  not  take  place. 
The  other  justices  concurred. 


SUPREME   COURT   OP   ILLINOIS, 

SEPTEMBER   TEBM,   1872. 


Appeal  friyra  Marshall  Gounty  CircuU  Court, 


THE   HARTFORD   INS.  CO.,    AppeUant, 

V8. 

NANCY   WILCOX,  Appellee^ 

Eeld,  that  a  verbal  contract  to  insnre,  based  npon  a  soffioient  consideration,  and 
made  by  a  party  having  an  insurable  interest  in  the  property,  witli  an  agent 
having  the  requisite  authority  to  bind  his  principal  by  such  contract^  may  be 
legal  and  binding  upon  the  insurance  company. 

It  was  claimed  that  a  contract  of  insurance  grew  out  of  a  conversation  at  the  office 
of  Green,  between  the  son  of  the  plaintiff,  who  was  acting  for  his  fiither,  and 
Howard,  who  was  a  clerk  in  the  office,  and  in  the  absence  of  any  other  person 
claimed  to  represent  the  defendant. 

The  defendant  had  issued  a  commission  under  its  corporate  seal  to  Green  &  Black, 
and  this  was  the  onl^  authority  under  which  they  acted.  F^or  to  tiie  conver- 
sation Black  had  died,  and  the  comfwoi^iiad  not  recognized  Green  as  agent. 
On  trial  the  court  excluded  the  commission,  which  was  offered  in  evidence  by 
the  defendant. 

The  commission  was  issued  to  Green  &  Black  jointlv,  and  recited  that  reposing 
special  trust  and  confidence  in  their  ability  and  fidelity,  thev  are  by  autnority 
of  the  board  of  directors  thereby  appointed  agent  of  the  £brtford  Fire  Insur- 
ance company,  for  Lacoo,  Illinois,  and  its  vicinity,  with  power  to  fix  rates  of 
premium,  receive  moneys,  and  to  countersign,  issue  and  renew  policies  of  in- 
surance, and  to  give  leave  (when  they  should  deem  it  proper)  to  trancrfer  poli- 
cies on  behalf  of  said  company,  subject  to  the  rules  of  the  office,  etc  It  con- 
tained no  words  of  survivorship. 

Held,  that  one  qualification  of  the  general  rule  as  to  the  effect  to  be  given  to  a  writ- 
ten authority  creating  an  agency,  is  that  the  usages  of  a  particular  trade,  or  bus- 
iness of  a  particular  class  of  agents,  are  properly  admissible  for  the  purpose  of 
interpreting  the  powers  which  are  actuallv  given;  for  the  means  ordinarily  used 
to  execute  the  aothority  are  mclnded  in  the  power,  and  may  be  resorted  to  by 
all  agents,  and  especiaUy  commercial  agents. 

*  DedBion  rendered  Septambor  SOtti,  1872. 


vs.  The  Excelsior  Ins.  Co.,  27  N.  Y.,  206.  The  conversations  out  of 
which  it  is  claimed  the  contract  arises,  occurred  at  the  insurance  of- 
fice of  one  Green,  at  Lacon,  Marshall  County,  Illinois,  between  Le- 
vi Wilcox,  the  son,  and  acting  on  behalf  of  the  plaintiff,  and  one 
Howard,  [who,]  in  the  absence  of  any  other  person,  claimed  to  be  a  re- 
presentative of  the  defendant  The  plaintiflTs  counsel  did  not  seena  to 
regard  Howard's  authority  to  bind  the  defendant  of  much  import- 
ance, for  the  only  evidence  he  introduced  tending  to  show  that  he  had 
any  power  to  bind  the  company  by  such  a  contract  was  the  mere  fact 
that  he  was  at  the  time  in  Green's  office,  and  no  evidence  was  given 
by  him  that  even  Green  was  the  agent  of  defendant.  The  plaintiff's 
counsel  having  rested  his  case  upon  the  slight  evidence  of  authority 
in  Howard,  the  defendant's  counsel,  regarding  it  j^erhaps  as  some 
evidence,  introduced  Howard  as  a  witness,  who  testified  that  at  the 
time  in  question  he  was  a  clerk  in  the  insurance  office  of  Green  & 
Black,  at  Lacon.  But  Black  had  previously  died.  Being  shown  a 
commission  issued  by  defendant  under  its  corporate  seal  to  Green  & 
Black,  bearing  date  August  3rd,  1865,  the  witness  identified  and 
proved  the  same,  and  testified  that  the  commission  was  the  only  au- 
thority under  which  they  acted  ;  that  they  had  no  authority  to  issue 
policies,  except  according  to  the  commission,  and  none  outside  of  it 
The  commission  was  then  offered  in  evidence  by  the  defendant's  coun- 
sel, but,  upon  general  objection  by  plaintiff's  counsel,  the  court  ruled 
that  it  was  not  admissible  in  evidence,  to  which  ruling  exception  was 
taken.  The  commission  offered  is  preserved  in  the  biU  of  exceptions, 
and  we  find,  upon  inspection  of  it,  that  it  runs  to  Edwanl  Green  and 
I.  Lincoln  Black,  jointly,  reciting  that  reposing  special  trust  and  confi- 
dence in  their  ability  and  fidelity,  they  are  by  authority  of  the  board 
of  directors  thereby  appointed  ageiU  of  the  Hartford  Fire  Insurance 
Company  for  Lacon,  Illinois,  and  its  vicinity,  with  power  to  fix  rates 
of  premium,  receive  moneys,  and  to  countersign,  issue  and  renew  po- 
licies of  insurance,  and  to  give  leave  (when  they  should  deem  it  pro- 
per) to  transfer  policies  in  behalf  of  said  company,  subject  to  the 
rules  of  the  offioe,  etc. 

The  power  of  attorney  contains  no  words  of  survivorship. 

It  is  a  general  rule  that  where  the  agency  is  created  and  conferred 
by  a  written  instrument,  the  nature  and  extent  of  the  authority  must 
be  ascertained  from  the  instrument  itself,  and  cannot  be  enlarged  by 
parol  evidence  of  the  usage  of  other  agents  in  like  cases,  or  of  an  in- 
tention to  confer  additional  powers,  because  that  would  be  to  contra- 
dict or  vary  the  terms  of  the  written  instrument  In  connection  with 
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fieniatioii  was  aocidentAl,  unintentional,  and  without  any  frandnlent 
intent,  as  the  insurers  were  misled;  that  the  minds  of  the  parties  never 
met  upon  the  organ  factory  as  the  subject  matter  of  the  insurance, 
and  that  it  was  decisive  of  the  case  that  the  policy  could  not  be  ap- 
plied to  the  building  which  was  destroyed,  and  that  as  the  insnred 
accepted  the  pohcy  in  its  present  shape  he  cannot  complain  that  he 
has  been  misled  by  it  The  case  was  decided  in  the  Supreme  Judi- 
cial Court  of  Massachusetts,  on  a  statement  of  facts,  and  judgment 
rendered  for  the  defendant. 

In  the  Farmers*  Mutual  Fire  Ins.  Co,  vs.  Taylor ,  the  Supreme 
Court  of  Pennsylvania  decided  that  when  a  company  outside  of  and 
beyond  its  special  written  authority  encourages  an  agent  to  exercise 
great  additional  powers  for  several  years,  and  ratifies  his  acts,  thereby 
inducing  the  public  to  rely  on  his  enlarged  agency,  the  company  can- 
not, after  a  loss  has  occurred,  repudiate  his  action  and  faU  back  upon 
the  vnitten  authority  for  the  purpose  of  avoiding  the  effect  of  his 
act  The  questions  arising  in  the  case  relate  to  notice  of  prior  in- 
surance, assignment  of  policy,  and  waiver  of  proofs  of  loss.  The  judg- 
ment of  the  court  below  was  affirmed. 

The  case  of  the  United  Stales  Fire  and  Marine  Ins,  Co.,  us.  Tardy 
was  decided  in  the  Supreme  Court  of  Alabama.  The  company  had 
become  insolvent,  and  the  main  question  related  to  the  plaintiffs 
claim,  under  the  policy-holders  of  the  company,  to  a  deposit  of  ijLO,- 
000.00,  made  by  the  company,  under  the  State  law,  with  the  State 
treasurer,  to  secure  the  holders  of  policies  in  that  State.  The  court 
held  that  the  policy-holders  were  entitled  to  a  return  of  the  unearned 
premiums,  and  that  the  deposit  was  subject  to  pay  any  demands  oc- 
curring from  the  policy — ^the  unearned  premiums  as  well  as  the  losses 
insured  against ;  but  that  it  was  not  subject  to  pay  personal  accounts 
of  the  agent  against  the  company,  which  arise  in  the  general  course 
of  business. 

The  case  of  the  Imperial  Fire  Ins.  Co,  vs.  Murray  et  al.  was  argued 
at  the  same  time  with  the  North  British  Mercantile  Ins.  Co.  against 
the  same  parties  as  defendafits  in  error,  both  cases  involving  the 
same  facts  and  principles  of  law.  The  policies  were  issued  by  the 
companies  upon  the  working  interest  of  the  defendants  in  machinery 
and  improvements  used  in  working  a  coal  mine,  and  which  they  held 
as  lessees  and  were  to  redeliver  in  good  order  and  condition  at  the 
expiration  of  the  lease.  The  court  held  that  the  policies  covered  the 
entire  insurable  interest  the  insured  had  in  the  property,  and  that 
their  interest  was  to  the  extent  of  the  value  of  the  property  they  were 
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FIBE  GOMMISSIONEBa 

[The  foUowing  is  a  portion  of  the  argament,  made  before  the  special 
committee  of  the  City  Council  of  Boston,  by  Gheorge  O.  Shattuck,  Esq., 
in  behalf  of  the  petitioners  for  the  creation  of  a  board  of  fire  com- 
missioners :] 

You,  genUemen,  are  called  upon  to  deal  with  one  of  the  greatest 
questions  of  the  age  :  How  shall  we  protect  life  and  property  in  our 
large  cities,  and  preserve  our  republican  form  of  goyernment  ?  And, 
as  I  say,  the  best  method  for  the  administration  of  this  department 
which  has  been  anywhere  yet  devised  is  by  a  responsible  commission, 
appointed  by  a  responsible  head.  There  are  certain  advantages  in 
popular  elections  Legislators  should  be  elected  that  they  may  sym- 
pathize with  the  people,  that  they  may  pass  laws  for  the  public  bene- 
fit But  when  you  come  to  matters  of  administration,  when  you 
come  to  the  employment  of  physical  force — ^to  meeting  fires,  to  build- 
ing streets — you  want,  not  sympathy  with  the  people,  but  power  and 
efficiency  ;  and  that  power  and  efficiency  can  only  be  obtained  by 
securing  intelligence,  skill,  permanency  and  responsibility  in  the 
board  which  you  establish.  Originally,  under  our  town  governments, 
the  money  was  voted  at  town  meeting  by  the  people  ;  the  administra- 
tion was  in  the  hands  of  select  men,  elected  by  the  people.  Boston 
was  governed  in  this  way  for  almost  two  centuries ;  but  when  its 
population  had  increased,  in  1822,  to  50,000  or  more,  it  became  neces- 
sary to  change  that  administration.  The  people  could  no  longer 
meet  in  Faneuil  HaJl,  and  it  became  necessary  to  delegate  the  power 
of  making  appropriations  and  of  managing  the  government.  At  that 
time  Chief  Justice  Shaw  was  employed  to  devise  a  method  of  admin- 
istration suited  for  that  time,  suited  to  a  city  of  fifty  thousand  inhabi- 
tants. He  took  the  old  system,  in  part ;  he  transferred  the  powers 
of  the  select  men  to  the  aldermen  ;  he  transferred,  in  part,  the  powers 
exercised  by  the  people  in  town  meeting  to  the  City  Council.  That 
worked  very  well  with  a  population  of  fifty  thousand  -The  aldermen 
were  not  to  be  paid.  They  not  only  held  the  powers  of  the  select 
men,  but  all  the  powers  of  the  county  commissioners  for  the  county 
of  Suffolk  were  vested  in  that  board  This  worked  very  well  at  that 
time.  But  the  city  has  grown  from  one  of  fifty  thousand  inhabitants 
to  one  of  two  hundred  and  fifty  thousand.  Water,  with  which  each 
man  then  furnished  himself  from  his  own  well,  is  now  furnished  by 
the   city.    We  have  our  Health  Department,  which  was  then  un- 


well  But  it  has  been  fonnd  that  in  the  administration  of  afiiurs  re- 
quiring peculiar  skill  and  education,  the  system  fiuls,  and  we  have 
therefore,  in  the  course  of  the  last  eighty  years,  been  gradually  reme- 
dying the  defect  by  establishing  permanent  boards^  not  elected  by 
the  people,  to  take  charge  of  matters  which  require  efficiency,  skill, 
and  peculiar  knowledge.  We  ask  you  to  apply  the  remedy  to  this 
case  of  admitted  failure. 

Now  what  do  we  ask  of  this  commission  ?  I  do  not  intend  to  go 
into  details,  and  point  out  the  defects  in  the  existing  system,  bat 
simply  to  address  myself  to  the  question  whether  we  should  hare  a 
commission  or  not 

In  the  first  place  we  ought  to  haye  a  paid  commission  ;  and  I  think 
you  will  find  it  a  universal  rule,  that  executive  officers  are  never  effi- 
cient unless  they  are  properly  compensated.  You  cannot  fix  in  the 
mind  of  a  man  a  proper  sense  of  his  obligations  to  the  public  as  an 
executive  officer  if  he  is  rendering  his  services  without  componsation ; 
and  I  challenge  you  to  find  any  case,  under  any  government,  where 
this  practice  of  requiring  services  from  executive  officers  without 
compensation  has  been  successfuL  Take  it  in  England.  The  mem- 
bers of  Parliament  are  not  paid  ;  the  legislators,  the  men  who  appro- 
priate the  money,  are  not  paid ;  but  the  Cabinet,  the  executive  de- 
partment, is  paid  with  great  liberality  ;  and  the  member  who  serves 
on  a  committee  is  paid  for  his  services  there ;  so  that  the  persons 
who  are  not  compensated  are  only  those  who  attend  to  the  legislative 
business,  to  the  appropriation  of  money,  and  to  the  supervision  of 
the  other  departments,  without  any  executive  dutie&  And  that,  in 
my  judgment,  will  ultimately  be  the  duty  of  the  aldermen  and  coon- 
ciL  They  will  be  the  legislators  ;  they  will  make  the  ordinances  for 
the  city  ;  they  will  appropriate  the  funds  of  the  city  ;  they  will  super- 
vise and  look  after  the  efficiency  of  all  the  departments.  But  to  ask 
of  twelve  men,  or  any  number  of  men,  that  without  compensation 
they  shall  perform  the  executive  duties  of  a  government,  is  unjust  to 
them.  It  is  placing  a  duty  upon  them  without  doing  that  which  will 
impose  upon  them  a  proper  sense  of  responsibihty.  I  say,  therefore, 
that  if  you  go  the  world  over  you  will  find  that  men  who  hold  execu- 
tive offices  are  paid  for  their  services.  They  should  be  paid,  and 
then  the  people  will  hold  them  to  a  proper  responsibility,  and  have 
a  right  to  do  it 

I  would  have,  in  the  next  place,  a  permanent  board.  This  business 
of  putting  out  fires  requires  peculiar  knowledge.  A  man  must  be 
educated  to  it    I  should  like  to  read  from  a  communication  from  the 


Digitized  by  CjOOQIC 


struction  and  location  of  engine-houses ;  a  third  committee  takes 
charge  of  fire-alarms,  while  a  distinct  department  places  or  removes 
the  hydrants.  Thas,  the  means  of  eztingoishing  fires  are  parcelled 
out  among  four  bodies  of  official&  Unity  of  action,  rather  than  diyi- 
sion  of  labor,  would  seem  desirable  in  this  matter." 

Now,  we  ask  you  that  this  commission  which  you  shall  establish 
shall  have  full  power.  I  do  not  say  that  they  need  to  have  control  of 
the  water  of  city  of  Boston.  Perhaps  it  would  be  sufficient  that  they 
have  power  to  locate  hydrants.  I  think  this  commission  should  have 
the  control  of  the  fire  alarm.  They  should  also  have  something  to 
do  with  the  inspection  of  buildings.  An  efficient  fireman  ought  to 
know  the  interior  of  every  building  in  his  district  That  is  a  part  of 
his  education.  They  ought  to  study  that  matter  carefully  ;  and  in 
order  that  they  may  do  so,  we  must  have  a  body  .with  full  power,  with 
all  this  responsibility  upon  them,  and  with  permanency  enough  to 
enable  them  to  understand  their  business. 

In  the  next  place  we  say  that  the  commissioners  should  be  ap- 
pointed by  the  mayor,  that  he  may  be  responsible  for  their  appoint- 
ment They  may  be  confirmed,  perhaps,  by  the  board  of  aldermen. 
But  let  the  mayor  select  the  men  who  are  paid  for  this  duty.  Some- 
body has  said  here  that  the  best  men  are  among  our  fire  engineers. 
That  may  be.  I  should  not  be  surprised  if  the  thjiee  best  men  to 
constitute  this  commission  were  to  be  found  among  the  fire  engineers 
of  Boston.  If  they  are,  appoint  them.  I^  however,  anybody  else 
should  be  found  more  competent  let  him  be  appointed.  But  throw 
the  responsibility  upon  the  mayor,  or  upon  somebody,  to  select  the 
men.  Do  not  make  it  necessary  for  them  to  work  to  secure  the 
popular  vote.  Do  not  make  them  liable  to  be  turned  out  at  any  time, 
unless  for  inefficiency  or  good  cause.  But  make  the  mayor  responsi- 
ble for  their  appointment ;  give  them  permanency  enough  to  learn 
their  business,  and  power  enough  to  discharge  their  duties  efficiently ; 
and  then  when  a  fire  occurs  we  shall  know  on  whom  to  throw  the  re- 
sponsibility. Look  at  the  scene  which  has  been  presented  to  us  dur- 
ing the  last  few  months.  People  went  to  the  mayor  and  complained 
to  him  about  the  great  fire.  He  could  only  suggest  and  nominate  ; 
he  could  not  control  the  aldermen  ;  he  could  not  appropriate  money  ; 
he  could  not  do  this  or  do  that  You  go  to  the  head  of  the  fire  depart- 
ment and  he  says,  "  I  cannot  control  the  fire  alarms  ;  I  cannot  do 
this,  I  cannot  do  that ;  I  have  been  impeded  at  every  point ;  there- 
fore I  am  not  responsible."  Who  are  the  aldermen  ?  I  do  not 
think  one  man  in  fifty  knows  who  the  committee  are  who  have  charge 
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in  the  question,  who  will  not  tell  you  that  experience  has  shown  uni- 
formly that  the  greatest  efficiency  in  this  department  has  been  se- 
cured in  this  country  only  from  permanent  fire  commissions. 

But  we  have  not  only  the  voice  of  these  insurers,  and  of  more  than 
eight  thousand  petitioners,  including  among  them  the  largest  tax- 
payers and  the  most  intelligent  citizens  of  Boston,  who  come  here 
and  earnestly  ask  that  this  department  may  be  placed  in  the  hands  of 
a  commission,  but  besides  these,  you  have  the  testimony  of  the  com- 
mission appointed  by  Mayor  Gaston  to  investigate  into  the  manage- 
ment of  the  great  fire  of  November  9th.  They  had  over  forty  hear- 
ings, and  took  a  mass  of  testimony,  filling  a  large  volume,  in  a  thor- 
ough examination  of  this  question  ;  and  after  making  that  examina- 
tion, after  making  themselves  more  familiar  with  the  workings  of  the 
Fire  Department  than  any  men  outside  of  it  have  ever  made  them- 
selves, they  come  here  and  unanimously  and  earnestly  recommend,  as 
the  best  remedy  for  this  evil,  the  appointment  of  a  fire  commission. 
And  as  I  have  said,  we  have  the  experience  of  New  York,  of  Chica- 
go, and  of  London.  We  have  also  this  testimony  of  the  working  of 
the  fire  commission  in  New  York  in  the  diminution  of  the  losses  by 
fire.  As  was  very  fairly  said  by  one  of  the  witnesses,  a  fire  may  be 
accidental,  and  therefore  the  figures  of  any  small  number  of  years 
cannot  be  a  perfectly  trustworthy  test  of  the  efficiency  of  any  depart- 
ment, but  when  we  find  the  loss  by  fire  diminishing  regularly  year  by 
year,  from  $4,057,376.00  in  1868,  down  to  $1,545,748.00  in  1872, 1 
think  that  it  is  substantial  and  strong  evidence  of  the  efficiency  of 
that  department.  But  the  fact  that  the  number  of  fires  promptly  ex- 
tinguished has  been  steadily  increasing,  is  more  conclusive  evidence 
still.  It  appears  in  the  report  of  the  Fire  Marshal  that  73.84  per 
cent,  of  all  the  fires  in  New  York  show  a  loss  of  less  than  $100.00 
each  ;  22.03  per  cent  show  a  loss  of  between  $100.00  and  $5,000.00; 
and  only  4.13  per  cent  show  a  loss  of  above  $5,000.00.  That  is  even 
stronger  testimony  than  the  fact  that  the  losses  were  diminished  be- 
tween 60  and  70  per  cent  between  1868  and  1872. 


dacing  the  people  to  protect  themselves, 
just  where  they  can,  by  regarding  traths 
so  easily  to  be  understood.  Money  iu- 
▼ested  in  a  policy  written  for  three  quar- 
ters upon  a  risk  manifestly  worth  one 
and  a  half^  or  two  per  cent,  is  badly  in- 
vested. The  insurer  may  be  able  to  pay 
a  first  loss,  because  his  capital  is  new, 
but  his  abihty  to  pay  a  second  will  be 
impaired  ;  a  third  would  have  to  be  met 
by  an  assignment ;  and  a  fourth  would 
not  be  worth  the  paper  it  was  written 
upon.  Sound  companies,  managed  by 
experienced  men,  have  published  scales 
of  premiums  covering  nearly  all  ordin- 
ary, hazardous  and  specially  hazardous 
risks,  with  uniform  instructions  to  de- 
termine rates  for  extra  hazards,  and  to 
point  out  uninsurable  property.  These 
book-rates  are  not  made  by  guess,  nor 
for  the  purpose  of  catching  the  unso- 
phisticated. They  are  founded  upon  a 
long  experience  in  profit  and  loss,  and 
are  as  low  as  safety  will  admit  them  to  be 
and*  give  the  capitalists  who  furnish  the 
security  of  the  stock  a  decent  price  for 
the  use  and  risk  of  their  money.  No 
widening  of  streets  in  cities  ;  no  im- 
provements in  architecture  ;  no  new  ap- 
pliances in  fire-extinguishing  apparatus, 
will  avail  in  making  insurants  safe  until 
they  also  learn  that  indemnity  has  a  fair 
cost  price,  and  become  willing  to  pay  it. 
And  if  they  do  not  second  the  efforts  of 
the  underwriters  to  maintain  adequate 
rates  by  paying  them,  insurers  will 
withdraw  their  capital,  and  insurants 
must  look  out  for  themselves.  •  •  •  • 
It  seems  to  me  that  the  rule  should  be 
established  by  law  that  the  actual  un- 
earned premium  should  be  charged  up 
as  the  reinsurance  fund  at  any  time.  It 
will  not  get  over  the  evil  alluded  to,  of 
undercutting  in  rates,  as  well  as  a  valu- 
ation upon  a  scale  of  uniform  minimum 
premiums  would,  but  it  will  be  an  incen- 
tive to  the  guilty  companies  to  stop  the 
practice.   It  will  also,  in  every  company 


that  does  write  up  to  book  rates,  obviat« 
the  necessity  for  extra  reserves,  and  al- 
low the  stockholders  to  realize  their  pro- 
fits, if  any,  when  made,  and  not  subject 
them  to  loss  by  capitalizing  or  deposit- 
ing them  for  its  use  with  the  company. 
The  greater  promptitude  in  paying  to 
capitalists  profits  actually  made,  great 
or  small,  so  that  they  can  have  the  im- 
mediate benefit  thereof;  the  greater  will 
be  the  inducement  to  invest  money  in 
the  hope  of  such  profits.  And  after  all, 
notwithstanding  what  may  be  said  ot 
the  apparent  necessity  of  leaving  por- 
tions of  profits  on  insurance  capital  on 
deposit  for  provision  against  extraordin- 
ary emergency,  it  is  doubtful  if  any  rule 
of  law  or  voluntary  agreement  can  be 
made  which  will  be  wholly  adequate. 
The  world  cannot  be  indemnified  against 
all  possible  calamities..  Earthquakes 
have  happened  in  territory  distinguished 
for  steadiness  and  gravity.  Mankind 
must  assume  some  risks;  and  when  that 
portion  of  it  which  seeks  the  protection 
of  the  insurance  companies  has  been  for 
many  years  satisfied  in  being  reimbursed 
for  all  ordinary  losses  encounters  a  dis- 
aster as  great  or  greater  than  that  which 
swept  our  sister  city,  it  must  be  expected 
that  even  insurers  are  not  insured,  and 
that  such  universal  losses,  which  occur 
once  in  a  lifetime,  cannot  be  provided 
for  by  the  light  of  any  experieaoe." 

The  Superintendent  also  recommends 
that  the  laws  of  the  State  be  so  amend- 
ed as  to  require  that  all  stock  companies 
hereafter  formed  shall  have  a  paid-up 
cash  capital  of  at  least  $200,000.00;  that 
this  capital  and  twenty  per  cent  of  tJie 
company's  remaining  assets  shall  be  in- 
vested in  the  maimer  now  required  in 
the  case  of  life  companies;  that  a  certain 
portion  of  the  unearned  premiums  shall 
be  held  as  a  reinsurance  fund,  and  that 
the  Superintendent  shall  have  power  to 
compel  a  return  by  outside  companies  of 
the  business  done  in  the  State. 


BOerON  7IBE  DBPABTMXHT. 

If  yonr  building  is  on  fire,  send  for 

small  engine  at ,  and  fill  your  tubs 

and  pailH  with  water,  and  take  them 
near  the  fire  to  be  ready  for  use.  Send 
also  the  alarm  to  the  nearest  telegraph 
box.  Do  not  remove  your  furniture,  as 
the  fire  will  be  out  in  a  few  minutes  and 
make  it  unnecessary. 

Keep  this  card  hung  up  where  it  may 
be  seen,  and  call  the  attention  of  the  in- 
mates to  it 


Chief  of  the  Second  Brigade. 

Such  a  fire-preventiye  and  fire-fight- 
ing department  should  be  placed  in 
every  city  and  large  town  in  the  United 
States.  Where  the  Holly  or  other  water 
pressure  system  is  in  use  it  would  only 
be  necessary  to  add  the  small  engines 
for  instant  service.  Tlie  hook  and  lad- 
der compaines  may  remain  as  at  pres- 
ent, but  with  a  premiun  of  one  thousand 
dollars  for  a  ladder  convenient,  cheap 
and  safe,  which  should  be  so  great  an 
improvement  as  to  cause  its  introduc- 
tion by  the  city. 

The  cost  of  the  Boston  Fire  Depart- 
ment for  1872  was  $399,249.  The  cost 
of  the  three  thousand  engines,  chief  and 
assistants,  with  cards  and  all  expenses, 
would  be  less  than  $50,000.  That  is, 
the  whole  second  brigade  the  first  year, 
purchasing  all  new  engines,  etc.,  would 
cost  less  than  the  land  and  house  of  one 
steam-engine,  and  working  it  one  year  ! 
The  power  of  the  twenty-one  steam  fire- 
engines  is  ten  thousand  five  hundred 
gallons  of  water  per  minute  ;  of  the 
four  thousand  engines  twenty-four  thou- 
sand gallons  per  minute.  The  succeed- 
ing years  the  second  brigade  would  cost 
perhaps  fifteen  thousand.  But  even 
this  is  not  all  th^re  is  in  £&vor  of  the 
new  system.  Almost  all  of  our  fires 
would  be  put  out  without  an  alarm,  and 
there  would  be  few  or  no  more  confla- 
grations. 

Now  as  a  very  great  proportion  of  the 
firemen  work  out  of  the  department, 


and  could  be  employed  all  the  time  at 
ftill  pay,  the  city  could  reduce  their 
salaries  one  hall^  quite  to  their  advan- 
tage, and  so  that  also  of  their  other  em- 
ployers, and  that  of  the  men  as  welL  A 
saving  of  forty  thousand  dollars  per  an- 
num could  be  made  in  this  way.  Then 
the  savings  from  the  present  wear  and 
tear  of  engines,  horses,  etc.,  would  be 
more  than  the  annual  expense  of  the 
second  brigade  after  the  first  year.  But 
the  financial  advantage  which  would  be 
felt  most  would  be  that  of  insurance. 
The  rate  of  insurance  would  not  be 
more  than  one  half  of  the  present, 
while  the  insurers  would  be  better  paid 
than  at  present  Millions  of  dollars 
would  be  saved  every  year  to  the  citi- 
zens of  Boston. 

There  are  two  doubts  which  may  arise 
in  some  minds,  and  which  I  propose  to 
examine. 

The  first  is.  Are  the  s^all  engines 
really  so  efficient  ?  I  answer  this  question 
in  the  affirmative,  and  ask  that  a  com- 
petent committee  be  appointed  to  make 
the  proper  investigations  and  experi- 
ments. All  civilized  nations  do  this 
when  proving  the  best  munitions  of  war, 
and  surely  this  war  of  fire  has  become 
serious  enough  for  us  to  wish  to  employ 
the  best  weapons  against  it 

The  second  doubt  is,  Would  the  small 
engines  be  worked  efficiently?  Would 
not  those  who  have  them  be  confused, 
excited  or  terror-stricken,  as  people 
now  are  ?  Ask  an  army  without  weapons 
to  stand  up  against  one  pouring  showers 
of  bullets,  grape  and  shell  into  them ! 
Would  not  they  run  away  in  terror? 
The  people  near  a  fire  have  now  no 
means  of  offense  against  it  Put  them 
into  their  hands  and  they  will  at  onoe 
go  to  work. 

Every  one  of  the  four  thorusand  men 
will  become  firemen  ;  and  working  fire- 
men, too,  at  the  very  time  and  place 
where  fire  is  most  easily  and  successftilly 
arrested. 


From  this  table  it  will  be  seen  that 
New  York  compares  fetvorably  with  all 
the  leading  cities  except  London  and 
Fttris,  even  with  its  abnormal  death  rate 
of  1872.  In  the  previous  year,  the  rate 
of  New  York  was  28  ;  London,  24  ;  Li- 
Terpool,  35  ;  Berlin,  38,  and  Vienna,  32; 
this  year  the  comparison  promises  to  be 
even  more  favorable  to  this  dty. 
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Of  the  thirty-seven  States  now  com- 
posing the  Dnion,  but  seven  require  any 
deposit  of  money  or  bonds  from  Ameri- 
can companies,  as  a  condition  precedent 
to  the  transaction  of  business  by  agents 
within  their  limits.  No  deposit  is  re- 
quired in  the  following  States  firom.  an 
American  company,  except  from  the  com- 
panies of  those  States  which  require  de- 
posits from  the  companies  of  other 
States  :  Georgia,  Illinois,  Indiana,  Io- 
wa, Kansas,  Kentucky,  Louisiana, 
Maine,  Maryland,  Massachusetts,  Mich- 
igan, Minnesota,  Missouri,  Nebraska, 
New  Hampshire,  New  Jersey,  New  York, 
Nevada,  North  Carolina,  Ohfb,  Oregon, 
Pennsylvania,  Rhode  Island,  Texas,  Ver- 
mont and  Wisconsin.  The  insurance 
legislation  of  nearly  all  these  States  is 
retaliatory. — Northioesieni  Review, 

From  a  paper  on  the  locomotive  en- 
gine, by  Joseph  Harrison,  Jr.,  read  be- 
fore the  members  of  the  Franklin  Insti- 
tute of  Pennsylvania,  February  2l8t, 
1872,  is  taken  the  following  paragraph  : 

"The  engineer,  noting  the  curious 
things  in  bronze  and  in  copper  exhumed 
at  Pompeii,  and  gathered  together  in  the 
Museo  Borbonico,  at  Naples,  will  linger 
near  a  small  vessel  for  heating  water,  lit- 
tle more  than  a  foot  high,  in  which  are 
combined  nearly  all  the  principles  in- 
volved in  the  modem  vertical  steam- 
boiler —fire-box,  smoke-flue  through  the 


top,  and  fire-door  at  the  side,  all  com- 
plete ;  and,  strange  to  say,  this  little 
thing  has  a  water-grate  made  of  small 
tubes  crossing  the  fire-box  at  the  bottom, 
an  idea  that  has  been  patented  twenty 
times  over,  in  one  shape  or  another, 
within  the  period  of  the  history  of  the 
steam  engine." 

Wirt  once  said  ;  **  Old-fiEishioned  eco- 
nomists will  tell  you  never  to  pass  an  old 
nail,  or  an  old  horse-shoe,  or  buckle,  or 
even  a  pin,  without  taking  it  up,  be- 
cause, although  you  may  not  want  it 
now,  you  will  find  a  use  for  it  some  time 
or  other.  I  say  the  same  thing  to  you 
with  regard  to  knowledge.  However 
useless  it  may  appear  to  you  at  the  mo- 
ment, seize  upon  all  that  is  fairly  within 
your  reach,  for  there  is  not  a  &ct  within 
the  whole  circle  of  human  observation, 
nor  even  a  furtive  anecdote  that  you  read 
in  a  newspaper  or  hear  in  conversation, 
that  will  not  come  in  play  some  time  or 
other ;  and  occasions  will  arise  when 
they  will  involuntarily  present  their  dim 
shadows  in  the  train  of  your  thinking 
and  reasoning  as  belonging  to  that  train, 
and  you  will  regret  that  you  cannot  re- 
call them  more  distincUy." 

The  British  life-boat  service  seems  to 
be  one  of  the  most  successful  instru- 
mentalities for  saving  human  life  now  in 
existence.  Its  last  yearly  report  shows 
that  234  boats  are  now  employed  on  the 
entire  coast  of  the  United  Kingdom, 
through  whose  exertions  the  lives  of  569 
persons  have  been  saved,  and  nearly  all 
of  them  were  rescued  under  circum- 
stances of  peril  that  would  have  preclud- 
ed any  ordinary  boat  from  proceeding  to 
their  aid. 

Hon.  Horace  Gray  has  been  appointed 
to  fill  the  office  of  Chief  Justice  of  Mas- 
sachusetts, left  vacant  by  the  death  oi 
Judge  Chapman. 
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of  GO,  where  a  few  of  the  English  rates 
are  under  the  American  standard.  In 
mutual  companies  the  German  are  in 
about  56,  and  the  English  in  about  44, 
per  cent  of  cases  cheaper  than  the 
American.  Between  the  English  and 
the  German  the  lower  rates  are  found 
among  the  latter. 

— A  Berlin  ooirespondent  of  the  FaUSL 
Mall  QazeUe,  writes  : 

«« The  Berlin  fire  brigade  is  composed 
of  a  fire  director,  who  exeroLses  supreme 
command  ;  a  fire  inspectori  and  four 
fire-masters,  all  of  whom  are  architects, 
and  belong  to  the  army  reserve  ;  forty- 
eight  firemen,  holding  the  rank  of  non- 
commissioned officers ;  and  196  privates, 
an  bricklayers  and  carpenters  by  trade, 
and  strong,  healthy,  and  active  men, 
who  have  served  their  time  in  the  army. 
Besides  the  foregoing,  there  is  a  corps 
of  800  laborers,  acting  under  the  direc- 
tion of  the  firemen,  and  who  are  em- 
ployed besides  as  the  general  scaven- 
gers of  the  city.  Two  thirds  of  the  fire- 
men are  always  on  duty,  while  the  re- 
maining third  are  at  liberty  to  follow 
their  ordinary  avocations,  the  general 
rule  being  for  one  day  off  duty,  to  fol- 
low two  days  on.  As  regards  the  of- 
ficers, however,  there  is  no  such  regula- 
tion. The  inspector  receives  a  salary  of 
1,350  thalers,  about  £200  per  annum ; 
the  fire-masters,  950  thalers,  or  £142 ; 
the  foremen,  £67 ;  the  privates,  £57 ; 
and  the  laborers,  who  have  to  give  all 
their  time,  £52.  They  receive  their  uni- 
forms, of  course,  in  addition.  The 
brigade  possesses  7  floating  engines,  42 
horse  fire-engines,  9  hand  engines.  4 
fire-escapes,  with  feeding  pumps,  water- 
trucks,  vans  for  firemen,  hose  trucks, 
ladders,  «tc.,  in  proportion.  At  least 
one  fire-engine  form  headquarters  at- 
tends every  fire,  whether  large  or  small, 
and  at  important  fires  the  entire  brigade 
turns  out  In  connection  with  ttie  Ber- 
lin fire-brigade  there  are  65  principal  tel- 
egraph stations  with  signaling  apparatus 


and  68  smalleir  stations  with  simply 
warning  apparatus.  The  entire  annual 
cost  of  the  Berlin  fire-brigade,  including 
its  system  of  telegraphy,  arevBges  be- 
tween £27,000  and  £28/)00,  of  which 
nearly  £5,000  is  contributed  by  the 
government,  the  remainder  being  bome 
by  the  municipality.  While  taking  fall 
credit  for  the  admirable  discipline  of 
t2ie  men  under  his  command,  Fire- 
Director  Soabell  attributes  the  masteiy 
which  the  Berlin  brigade  almost  invari- 
ably gains  over  even  the  most  threaten- 
ing fires  to  three  causes  :  1.  The  com- 
pleteness of  its  telegraphic  system,  which 
insures  instant  intimation  ci  a  fire  hav- 
ing broken  out  2.  The  large  number 
of  fire-plug:^,  and  the  mains  being  always 
turned  on.  3.  The  breadth  of  the  Berlin 
streets,  and  absence  of  courts  and  other 
narrow  thoroughfares,  such  as  abound 
in  London." 

—The  Dwelling  House  Insurance 
Ck>mpany,  of  Boston,  Mass.,  wrote  on 
nearly  four  millions  of  dollars  worth  of 
property  during  the  first  four  months 
after  it  commenced  business.  It  insures 
dwelling  houses  only,  and  has  found 
the  specialty  very  profitable.  The  capi- 
tal was  increased  in  April  from  $200,000 
to  $300,000.  Mr.  Arthur  William  Ho- 
bart,  late  president  of  the  Mutual  Benefit 
Fire,  of  Boston,  an  experienced  and 
capable  underwriter,  is  its  president 

— Th^  following  toast  was  pronounced 
at  a  firemen  8  dinner,  and  was  received 
with  great  applause :  **  The  ladies. 
Their  eyes  kindle  the  only  flame  against 
which  there  is  no  insurance.*' 

— A  fellow  in  Dublin  once  committed 
a  trifling  offence,  for  which  the  judge 
pronounced  tiie  following  sentence : 
**  The  sentence  of  the  court  is,  that  yoa 
shall  be  flogged  from  the  Bank  to  the 
Quay."  The  prisoner,  hastily  interrupt- 
ing the  judge,  said,  "Thank  you,  my 
lord,  you  have  done  your  worst"  "  No," 
returned  the  judge — **  and  hack  agn^" 


leave  (when  they  should  deem  it  proper)  to  transfer  policies 
in  behalf  of  said  company,  subject  to  the  office,  etc.  It  con- 
tained no  words  of  surrivorship,  and  was  the  only  authority 
under  which  they  acted.  Prior  to  the  conversation  Black 
had  died,  and  the  company  had  not  recognized  Qreen  as 
agent.  On  trial  the  court  excluded  the  commission,  which 
was  offered  in  evidence  by  the  defendant.  J5e2c2,  that  '^  it  is  a 
general  rule  of  the  common  law  that  when  an  authority  is 
given  to  two  or  more  persons  to  do  an  act,  the  act  is  valid 
to  bind  the  principal  only  when  all  of  them  concur  in  doing 
it,  for  the  authority  is  construed  strictly,  and  the  power  is 
understood  to  be  joint,  and  not  several." 

Story,  Agency,  2  42,  and  oases  cited  in  note  2. 
Hdd,  also,  that  one  quaUfication  of  the  general  rule  as  to  the 
effect  to  be  given  to  a  written  authority  creating  an  agency 
is  "that  the  usages  of  a  particular  trade  or  business,  or  of  a 
particular  class  of  agents,  are  properly  admissible — ^not  indeed 
for  the  purpose  of  enlai^ng  the  powers  of  the  agents  em- 
ployed therein,  but  for  the  purpose  of  interpreting  those  pow- 
ers which  are  actually  given;  for  the  means  ordinarily  used 
to  execute  the  authority  are  included  in  the  power  and  may 
be  resorted  to  by  all  agents,  and  especially  commercial  agents." 

Story,  Agency,  2  77. 
Hdd,  also,  that  another  qualification  applies  ^^  when  parol  evi- 
*  dence  seeks  to  establish  a  subsequent  enlargement  of  the  origi- 
nal authority,  or  to  give  an  authority  for  another  object,  or  when 
the  express  power  is  engrafted  on  an  existing  agency,  affecting  it 
only  8ub  modo  to  a  limited  extent." 

Story,  Agency,  2  79. 
Hdd^  also,  that  there  is  another  qualification  ''  where  there  was  a 
written  authoriiy  to  the  agent,  but  the  principal  by  his  declara- 
tions and  conduct  has  authorized  the  conclusion  that  he  had  in 
fact  given  more  extensive  powers  to  the  agent  than  were  con- 
ferred by  the  writing.  Then,  as  to  all  persons  dealing  with  such 
agent  upon  the  faith  of  such  apparent  authority,  the  principal 
will  be  bound  to  the  extent  of  such  apparent  authority."  iZeU, 
also,  that  "  subject  to  these  reasonable  qualifications  and  limita- 
tions, the  doctrine  is  unquestionably  true  that  an  express  written 


xoioi  uapuai  ouxue. 

aathoritj  cannot  be  enlarged  by  parol  evidenoe,  or  an  an 
be  implied  where  there  exists  an  express  one." 

Story,  Agency,  2  83« 
Hdd,  also,  that  under  the  joint  commission,  without  some  < 
cation  of  it,  or  some  recognition  of  Green  as  agent,  neitl 
nor,  of  course,  his  sub-agent  oould  bind  the  company,  an 
under  the  facts,  "  if  the  commission  had  been  admitted  i 
deuce,  the  plaintiff  could  establish  a  right  of  recovery  oi 
the  introduction  of  parol  eyidence  falling  within  some 
recognized  qualifications  to  the  general  rule  as  to  the  effed 
given  to  a  written  authority  as  above  indicated  in  this  opini 

The  Haxtford  Ins.  Co.  vs.  Wikoos.* 

Bep'd  Jonrl  p.  700.  lU 

§  159.  Fire. — Verbal  Cardract  tvith. — ^Itwas  claimed  t 
contract  of  insurance  grew  out  of  a  conversation  at  the  ofi 
the  company's  agent,  between  the  son  of  the  plaintiff,  whc 
acting  for  his  father,  and  a  clerk  in  the  office,  who,  in  the  ab 
of  any  other  person,  claimed  to  represent  the  defendant, 
that  **  it  seems  to  be  weU  settled  by  the  authorities  that  a  ' 
contract  to  insure,  based  upon  a  sufficient  consideration,  and 
by  a  party  having  an  insurable  interest  in  property,  with  an 
having  the  requisite  authority  to  bind  his  principal  by  sucl 
tract,  may  be  legal  and  binding  upon  the  insurance  compan 

Commeroial  Ins.  Oo.  vs.  Union  Mntual  Ins.  Go.,  19  How.,  318 ; 
ton  vs.  Lycoming  Ins.  Co.,  5  Penn.  St,  339  ;  City  of  Davenport  y 
ria  Ins.  Co.,  17  Iowa,  276 ;  Bragdon  vs.  Appleton  Ins.  Co.,  42  Me 
Andrews  vs.  Essex  Ins.  Co.,  3  Mason,  6 ;  MoOulloagh  vs.  Eagle  Ii 
1  Pick.,  278 ;  Palm  tb.  Medina  Ins.  Co.,  20  Ohio,  529  ;  Trustees 
Church  vs.  Brooklyn  Fire  Ins.  Co.,  19  N.  T.,  303 ;  Audubon  vs.  TJ 
oelsior  Ins.  Co.,  27  N.  Y.,  206. 

The  Hartford  Ins.  Co.  vs.    Wikox. 

CAPITAL  STOCK. 

§  160.    Fire. — Illegal  Increase  qf-^Avoidance  of  Assess 
Amendment  cf  Charier — Liability  of  Stockholder. — ^The  acti- 

•   Dedaion  rendered  Sepftomber  80th,  187S. 


brought  by  plaintiff  as  assignee  in  bankruptcy  to  enforce  the  col- 
lection of  an  assessment  of  sixty  per  cent,  on  the  par  yalue  on 
ten  shares  of  capital  stock  held  by  the  defendant  in  the  company. 
The  original  charter  of  the  company  provided  that  the  capital 
stock  should  be  $1,000,000.00,  which  might  be  increased  not  to 
exceed  $5,000,000.00,  at  the  discretion  of  the  stockholders,  but 
no  mode  of  procuring  the  assent  of  the  stockholders  to  the  in- 
crease of  stock  was  prescribed  by  the  charter.  The  board  of  di- 
rectors, before  the  defendant  subscribed  to  his  stock,  passed  a  re- 
solution to  increase  the  stock  to  $5,000,000.00.  The  stock  issued 
to  the  defendant  was  in  excess  of  the  $1,000,000.00  authorized 
by  the  original  charter,  and  he  was  ignorant  of  the  increase  of 
the  stock  or  of  the  amendment  of  the  charter  until  after  the  suit 
was  brought  After  the  defendant  had  subscribed  to  the  stock,  a 
report  was  made  at  a  regular  annual  meeting  of  the  stockholders, 
including  a  majority  of  the  original  stockholders,  showing  that 
over  three  miUions  of  stock  had  been  issued.  At  this  meeting 
the  old  and  new  stockholders  voted  for  directors  indiscriminately, 
and  no  objection  to  the  increase  of  stock  was  then  o^  ever  after- 
ward made.  The  proceeds  of  all  sales  of  the  stock  was  treated 
as  capital  by  the  directors.  Afterward  the  charter  was  amended 
so  as  to  authorize  the  directors  to  increase  the  stock,  and  after 
this,  as  well  as  before,  they  recognized  the  validity  of  all  stock 
issued.  Three  dividends  were  made  upon  all  the  stock,  and  the 
defendant  received  two  of  these  dividends.  Hdd^  that  "  the  ori- 
ginal charter  of  the  company  contemplated  that  any  increase 
of  the  capital  stock  beyond  one  million  of  dollars  should  be 
assented  to  by  the  stockholders  as  distinguished  from  the  di- 
rectors." HJdf  also,  that  ''in  a  meeting  of  the  stockholders 
of  the  original  million  of  stock,  duly  convened,  a  majority 
might  determine  upon  such  increase  and  bind  the  minority." 
Held^  also,  that  "from  the  proofs  in  the  case  we  find  that  at 
least  four  fifths  of  the  original  million  of  stockholders  did  know 
of  and  assent  as  early  as  January,  1869,  to  this  increase  of 
stocky  and  are  of  opinion  that  the  requisite  assent  of  the  stock- 
holders can  be  shown  by  their  conduct  and  acquiescence,  and 
need  not  necessarily  be  estabhshed  by  any  formal  vote  or 
resolution."  Hdi^  also,  that ''  the  original  charter,  contemplating 
that  stock  might  be  issued  to  the  extent  of  $5,000,000.00,  and 


that  amount  never  having  been  quite  reached,  the  am 
of  the  charter  was  not  of  such  a  radical  character  ac 
charge  a  non-assenting  stockholder  from  his  liabiUtj 
spects  his  unpaid  stock." 

Payson  vs.  Withers,  5  Ohicago  Legal  News,  445.* 
Hdd,  also,  that  as  defendant'^  stock  was  no  part  of  tl 
nal  million,  but  was  part  of  the  stock  issued  in  exce 
prior  to  the  date  of  the  amended  charter,  ''  this  stocl 
not  be  legal,  and  no  action  could  be  maintained  to  recc 
price  of  it,  unless  the  stock  has  become  legal  stock  by 
subsequently  occurring,  or  unless  the  defendant  under  tl 
proved  is  estopped  to  set  up  this  objection."  JBeW,  al 
inasmuch  as  the  company  for  several  years,,  and  till  it 
vency  by  the  great  fire  at  Ohicago,  "did  business  c 
clared  dividends  on  the  basis  of  having  nearly  $5,00' 
stock  out,  a  fact  not  disguised  nor  concealed,  but  procla 
the  world,  the  defendant,  as  a  holder  of  a  stock  cei 
which  he  still  retains,  and  receiving  dividends,  which  he 
tains,  will  not  be  permitted,  by  the  principles  of  law,  in  i 
escape  a  liability  imposed  for  the  benefit  of  creditors,  1  < 
at  this  late  day,  that  he  is  a  stockholder  in  the  compan ; 
ticularly  ought  this  to  be  so  in  view  of  the  amendmecl 
charter,  by  the  legislature,  giving  the  directors  the  powe : 
crease  the  stock,  and  their  subsequent  action,  ratifying  w]  i 
had  previously  done." 

Payson,  assignee,  vs,  8hever»f 

Bep'd  Jonrl  p.  788.  U.  &  0.  C,  D; ! 

§  161.    Fire. — Avoidance  of  Aaseasmerd — LiaMUy  q ' 
holder — Bankruptcy — Assignee  and  Assets. — ^The  company 
judged  bankrupt,  and  this  action^as  brought  by  the  pla 
assignee  in  bankruptcy  to  enforce  the  collection  of  an  ass  i 
of  sixty  per  cent,  on  the  par  value  of  ten  shares  of 
stock  held  by  the  defendant  in  the  company.    Hdd^  '. 
plaintiff,  as  assignee  in  bankruptcy,  represents,  as  age  i 
stockholders,  the  rights  both  of  the  bankrupt  companj 
creditors,  and  that  all  the  claims  of  the  creditors  mus  I 
tabhshed  in  the  Bankrupt  Oourt  and  its  assets  collected  ; 

•  8  IBS.  Lftw  Joar^l.  609i  r  DMUton  nnderwl  Juim  Term,  un8» 
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tributed  under  the  saperintendence  of  that  court.  Hdd,  also, 
that ''  the  assignee  can  only  collect  so  much  of  the  unpaid  stock 
as  may  be  necessary  to  satisfy  debts  provable  in  bankruptcy 
against  the  company,  and  the  necessary  costs  and  expenses  of 
administration ;  and  it  follows  that  the  necessity  for  the  sixty 
per  cent  assessment  made  by  or  under  the  direction  of  the 
Bankruptcy  Court,  is  not  collaterally  inquired  into  in  every  or 
any  action  brought  to  enforce  payment  of  such  assessment. 
Such  questions  must  be  decided  in  that  court.  If  more  is  as- 
sessed and  collected  than  is  necessary  to  pay  claims  against  the 
estate,  any  stockholder  may  apply  to  that  court  for  his  propor- 
tion of  the  surplus." 

Upton  vs.  Hansbroagh,  5  Ghioago  Legal  News,  212. 
Hddy  also,  that  whether  the  company  under  its  charter  could 
before  bankruptcy  have  collected  from  its  stockholders  the  foil 
amount  of  their  unpaid  stock,  or  only  so  much  as  might  be  ne- 
cessary to  pay  "  losses  "  proper,  as  distinguished  from  "  habili- 
ties,"  the  unpaid  stock  is  clearly  liable  to  creditors  for  all  debts 
and  liabilities. 

Ogilvie  vs.  Knox  Lis.  Co.,  22  How.,  380,  387. 

Paysoriy  assignee,  va,  Stoever, 

— m  uo. 

EVIDENOE. 

§  162.  Life. — Experts — Physician, — The  physician  who  exam- 
ined the  assured  at  the  time  of  the  application  was  asked  on  the 
trial  as  to  the  effect  the  facts  assumed  would  have  had  upon  his 
judgment  and  action  had  they  been  disclosed  by  the  applicant. 
Hdd,  that  the  questions  asked  were  properly  excluded  as  incom- 
petent. 

HighU,  Ex'r,  vs.  The  Chardian  Mutkal  Life  Ins.  Co.* 
Bep'd  J<mr»l  p.  761.  V.  T.  a  A. 

§  163.  Life. — Experts — Physician. — ^Medical  witnesses  testi- 
fied that  the  state  of  health  indicated  by  the  report  of  the  com- 
pany's medical  examiner,  made  at  the  time  of  the  application, 
and  verified  by  him  on  the  trial,  was  inconsistent  with  the  func- 
tional derangement  of  the  brain  claimed  and  alleged  by  the  com- 

•  Dedalon  rendered  lUy  7th,  187Si 


PREMIUM. 


§  166.  Life. — Partial  Payment  cf— Authority  </  Sub-agent. — 
The  plaintiflf  in  error  issued  a  policy  in  favor  of  the  defendant 
upon  the  life  of  her  husband.  The  application  contained  a 
clause  providing  that  any  neglect  to  pay  the  premium  when 
due  should  render  the  policy  null  and  void^  and  that  "  the  poli- 
cy of  insurance  hereby  applied  for  shall  not  be  binding  upon 
the  company  until  -the  amount  of  all  premium  and  premiums 
as  stated  therein,  which  shall  be  due  or  over  due,  shall  be  re- 
ceived by  said  company  or  by  some  person  authorized  to  re- 
ceive the  same,  and  during  the  lifetime  of  the  party  herein  in- 
sured." The  policy  was  transmitted  by  the  company  to  its  gen- 
eral agents,  and  was  delivered  by  them  to  their  sub-agent  to 
collect  the  premium  thereon,  and  then  to  deliver  it  to  the  in- 
sured. The  insured  stated  that  he  was  unable  to  pay  the  pre- 
mium, and  he  thereupon  took  from  him  a  promissory  note  against 
a  third  party,  amounting  to  only  a  portion  of  the  premium. 
The  policy  was  nob  delivered  to  the  insured,  but  was  in  the 
hands  of  the  general  agents  at  his  death.  The  sub-agent  was 
employed  by  the  general  agents  as  a  solicitor,  and  to  deliver 
policies  and  collect  premiums.  JSdd^  that  ''  a  sub-agent  em- 
ployed by  the  agent  of  an  insurance  company  to  solicit  ap- 
plications for  insurance,  collect  premiums  and  deliver  policies, 
has  certainly,  by  virtue  of  such  employment,  no  general  autho- 
rity to  give  credit  or  receive  anything  but  cash  in  payment. 
This  is  too  plain  to  require  the  citation  of  authorities."  Hdd^ 
also,  that  *'if  a  collecting  agent  for  any  reason  of  his  own 
pays  to  his  principals  the  amount  of  a  demand  which  he  has 
no^  collected,  it  would  be  a  violent  inference  from  that  fact 
that  he  was  authorized  to  discharge  other  demands  without 
payment"  iZeW,  also,  that  there  was  no  evidence  that  the  sub- 
agent  "had  authority  to  give  credit,  and  if  h^  had,  the  pay- 
ment of  a  part  of  the  premium  could  not  by  itself  raise  a 
presumption  of  an  understanding  that  time  should  be  given 
for  the  payment  of  the  balance." 

The  Continental  Ufe  Ins,  Co,  vs.  WiOeta.* 

Bep'd  Jonr'l  p.  096.  Waa.  8. 0, 

*  DecUion  rendered  jAooMy  Utb,  1873. 


STATE  DEPOSIT. 

§  167.  FiBB. — Amjnment  of  Unearned  Premiums — Inso 
cf  Company — Gancdlaiion  (^  Policies  by  Agent. — ^The  ap; 
was  resident  agent  in  Alabama  of  the  appellant,  a  ooi 
tion  of  Maryland.  The  company,  becoming  insolvent,  mi 
general  assignment  and  requested  its  policy-holders  in  Ala 
to  return  their  policies  to  the  home  office  for  cancellation, 
a  certificate  for  the  unearned  premiums  would  be  given  1 
which  they  could  present  to  the  assigaee  for  settlement  whet 
tribution  to  creditors  should  be  made.  The  appellee  bein 
formed  of  these  proceedings,  without  any  authority  fron 
company  cancelled  in  his  own  office  all  the  policies  which 
been  issued  through  him,  and  reinsured  the  holders  in  other 
panics.  Some  of  these  holders  accepted  this  reinsurance,  ai 
the  others,  who  declined,  he  paid  out  of  his  own  funds  the  an 
of  their  unearned  premiums.  The  company,  under  the  rec 
ments  of  an  act  of  the  Alabama  legislature,  had  deposited 
the  treasurer  of  that  State  $10,009.00  of  State  bonds.  Th 
required  the  deposit  to  "  secure  the  holders  of  policies  issu<  i 
such  companies  to  persons  owning  property  in  this  State." 
appellee  filed  his  bill  in  behalf  of  himself  and  others  to  su  I 
the  deposited  bonds  to  the  payment  of  their  claims,  includii 
his  claim,  besides  the  unearned  premiums,  an  account  in  hi  i 
Yor  created  in  the  general  course  of  his  agency.  Sdd^  thai 
policy-holders  had  a  right  to  sell  their  demand  and  to  tra 
with  it  any  security  held  for  its  payment,  and  that  a  oontrai 
that  effect  is  not  required  to  be  in  writing. 

2  Story,  Eq.  Jur.,  {  1,047. 

Hdd,  also,  that "  their  acceptance  of  the  reinsurance  in    i 
cases  and  of  the  money  in  others,  and  the  expected  reimb  ; 
ment  of  the  agent  out  of  the  claim  for  unearned  premiums,  ] 
that  inasmuch  as  the  agent  *could  in  no  event  receive  more 
was  due  to  them,  and  might  receive  very  little,  it  was  not  a 
of  their  agreement  to  relinquish  whatever  lien  existed  on  tb  : 
posited  bonds,  but  to  transfer  it  with  the  debt."    Hdd, 
that  the  purpose  of  the  act  is  to  pay  any  demand  occurring 
the  policy,  the  tmeamed  premiums  as  well  as  the  losses  rein:  i 
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against,  but  that  the  personal  aocoant  of  the  agent  is  not  a  lien 
on  the  deposited  bonds,  as  it  did  not  accrue  upon  a  policy  held 
by  him  or  by  another  whose  right  he  had  acquired.  Held,  also, 
that  no  general  power  of  the  agent  to  act  for  the  best  interests 
of  the  company  can  be  construed  into  an  authority  to  cancel  the 
policies  against  the  wishes  of  his  principal,  and  that  the  insured 
were  not  bound  by  his  act  under  any  nor  on  any  general  princi- 
ple of  law,  and  that  the  policies  cannot  be  regturded  as  cancelled 
by  him. 
United  States  Fire  and  Marine  Ins,  Co.  vs.  Tardy* 
Bep'd  Jonrl  p.  07S.  Ala.  8.  C 

UNEABNED  PBEMTOMa 

§  168.  Fire. — Insolvency  of  Company. — ^The  appellant,  an  in- 
surance company,  became  insolvent  and  made  a  general  assign- 
ment of  all  its  assets,  and  notified  its  policy-holders  of  the  fact. 
Held,  that  "  executory  contracts  may  be  rescinded  or  abandoned 
by  either  party  when  the  other  becomes  unable  to  comply  with 
his  part  of  the  obligation," 

(Robertson  ys.  Davenport  &  Patterson,  27  Ala.,  574;  Drake  vs.  Qoroe,  22 
Ala.,  409  ;  Phan  &  Beok  vs.  Batohelor,  3  Ala.,  237,) 

and  that  "  the  policy-holders  were  not  bound  to  pay  premiums 
after  the  insolvency  of  the  corporation,  but  were  at  Ub^ty  to  put 
an  end  to  the  contract,"  and  that  they  were  entitled  to  the  return 
of  the  unearned  premiums. 

United  States  Fire  and  Marine  Ins.  Co,,  vs.  Tardy. 

-lUL 

WAGER  POLICY. 

§  169.  liLFEr-'Assignment  (f  Pdicy  to  GredUor. — ^Lewis,  the 
husband  of  the  appellee,  being  in  bad  health  and  indebted  to 
Cammack,  the  appellant,  in  the  sum  of  $70.00,  at  his  suggestion 
insured  his  life  for  $3,000.00,  under  a  seven  years'  policy.  The 
policy  was  taken  out  by  him  under  an  agreement  with  the  appel- 
lant that  he  should  pay  the  premiums  for  the  seven  years,  and 
that  in  consideration  of  the  payments  and  his  debt  to  the  appel- 

*  Deciiioii  rendered  June  Term*  1871. 


representations  can  never  be  converted  into  warranties  otherwise 
than  by  being  afterward  written  into  the  policy." 

Campbell  vs.  New  England  Mutual  Life  Ins.  Co.,  98  Mass.,  381. 

Higbie,  Ex'r,  us,  The  Guardian  MtUual  Life  Ins,  Co. 

—1103. 

§  171.  Life. — Representation — Construction, — Held,  that  "  it  is 
sufficient  to  avoid  a  policy  that  any  one  thing  warranted  is 
not  true,  and  when  the  representation  is  a  part  of  the  con- 
tract, its  truth,  not  its  materiality,  is  in  question," 

Andei*son  vs.  Fitzgerald,  4  H.  of  Lords  Cases,  484. 
"  But  a  mere  representation  need  only  be  substantially  com- 
plied with,  and  in  particulars  material  to  the  risk.  It  consti- 
tutes no  part  of  the  contract  of  insurance."  Held,  also,  that 
"representations  and  statements  made  upon  an  application  for 
insurance  must  be  interpreted  according  to  the  fair  and  ob- 
vious import  of  the  -words." 

Eigbief  Exr^  vs.   The  Guardian  Mutual  Life  Ins.   Co. 

~4  103. 
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<(  liabilities,*'  tiie  unpaid  stook  is  clearly  liable  to  crtSSlors  fat  all  debts  and  lia- 
bilities. 

Held,  that  the  assignee  can  only  collect  so  mnoh  of  the  unpaid  stock  as  may  be 
necessary  to  satisfy  debts  against  the  company,  with  costs  and  expenses,  and 
that  the  necessity  for  the  sixty  per  cent  assessment  cannot  be  collaterally  in- 
quired into  in  actions  brought  to  enforce  payment  of  such  assessment  Snch 
questions  must  be  decided  m  the  Bankruotcy  Court,  and  if  more  is  assessed 
and  collected  than  is  necessary,  any  stockholder  may  apply  to  that  court  for 
his  proportion  of  the  surplus. 

EtUd^  that  the  original  charter  of  the  company  contemplated  that  any  increase  of 
the  capital  stock  beyond  one  million  of  dollars,  should  be  assented  to  by  the 
stockholders  as  distinguished  from  the  directors. 

Held,  that  the  defendant's  stock  was  not  legal,  and  that  no  action  could  be  main- 
tained to  recover  the  price  of  it,  unless  it  became  legal  stock  by  matters  occur- 
ring subsequently  to  its  issue,  or  unless  the  defendant  under  the  facts  proved 
is  estopped  to  set  up  this  objection. 

Hddj  that  at  a  meeting  of  the  stockholders  of  the  original  million  of  stock,  duly 
convened,  a  majority  might  determine  upon  the  increase  of  capital  stock  pro- 
yided  for  in  the  origmai  charter,  and  bind  the  minority. 

After  the  directors  had  resolved  to  increase  the  capital  stock,  and  the  defendant 
had  sabscribed,  at  a  regular  annual  meeting  of  the  stockholders,  including  a 
majority  of  the  original  stockholders,  a  report  was  made  showing  that  over 
three  millions  of  stock  had  been  issued.  At  this  meeting  the  old  and  new 
stockholders  voted  for  directors  indiscriminately,  and  no  objection  to  the  in- 
crease of  stock  was  then  or  ever  afterward  made.  The  proceeds  of  the  sales 
of  the  stock  was  treated  as  capital  by  directors.  Afterward  the  charter  was 
amended  so  as  to  authorize  the  direciors  to  increase  the  stock,  and  after  this, 
as  well  as  before,  they  recognized  the  validity  of  all  stock  issued.  Three  divi- 
dends were  made  upon  all  the  stock,  and  the  defendant  received  two  of  these 
dividends. 

E.ddt  that  the  requisite  assent  of  the  stockholders  to  the  increase  of  the  stock  can 
be  shown  by  their  conduct  and  acquiescence,  and  need  not  necessarily  be  es- 
tablished by  any  formal  vote  or  resolution. 

Eddy  that  after  the  company  had  openly  for  years  done  business  on  nearly  $5,000,- 
000.00  of  stock,  and  particularly  after  the  directors  under  the  amended  charter 
had  ratified  the  increase,  the  defendant  will  not  be  permitted,  by  the  princi- 
ples of  law,  in  order  to  escape  a  liability  imposed  for  the  benefit  of  creditors, 
to  deny,  at  this  late  day,  that  he  is  a  stockholder  in  the  company. 

Held,  that  as  the  amount  of  stock  contemplated  by  the  original  charter  had 
never  been  reached,  the  amendment  of  the  charter  was  not  of  such  a  radical 
character  as  to  discharge  a  non-assenting  stockholder  from  his  liability  as  re- 
spects his  unpaid  stock. 

Fbost  &  Datis,  for  Assignee. 

Oilman,  Lampbey,  Hobn  and  Warner, /or  D^enda/nL 

Dillon  and  Nelson,  JJ. 

The  questions  arising  in  this  cause  have  been  presented  by  counsel 
with  a  degree  of  thoroughness,  research  and  logical  force  rarely  wit- 
nessed, and  as  an  early  determination  of  the  cause  is  desirable,  the 
court  proceeds  to  announce  its  conclusions  without  waiting  to  find  the 
time  to  elaborate,  at  any  considerable  length,  the  grounds  on  which 
ibe  judgment  rests. 


3.  It  is  onr  opinion  that  the  original  chaiier  of  the  company  con- 
templated that  any  increase  of  the  capital  stock  beyond  one  million 
of  dollars  should  be  assented  to  by  the  stockholders  as  distinguished 
from  the  directors.  It  being  admitted  that  the  shares  of  stock 
owned  by  the  defendant  were  no  part  of  the  $1,000,000.00  first  is- 
sued, but  were  part  of  the  stock  issued  by  it  in  excess  of  the  $1,000,- 
000.00,  and  prior  to  the  amended  charter  of  March  25th,  1869,  this 
stock  would  not  be  legal,  and  no  action  could  be  maintained  to  reco- 
ver the  price  of  it  unless  the  stock  has  become  legal  stock  by  matters 
subseqnentiy  occurring,  or  unless  the  defendant  under  the  facts 
proved  is  estopped  to  set  up  this  objection.  The  legislature  author- 
ized a  capital  of  $5,000,000.00,  but  required  the  assent  of  the  stock- 
holders to  any  increase  beyond  one  million.  The  amount  issued  at 
no  time  had  reached  the  $5,000,000.00. 

No  mode  of  procuring  the  assent  of  the  stockholders  to  the  increase 
of  stock  is  prescribed  by  the  charter.  It  is  conceded  that  in  a  meet- 
ing of  the  stockholders  of  the  original  million  of  stock  duly  convened, 
a  majority  might  determinate  upon  such  increase  and  bind  the 
minority.  On  January  9,  1868,  the  directors  resolved  upon  an  in- 
crease of  the  capital  stock  to  five  millions  of  dollars.  On  November 
6, 1868,  the  defendant  subscribed  for  his  stock.  On  the  13th  day  of 
January,  1869,  there  was  a  regular  annual  meeting  of  the  stock- 
holders, to  which  a  report  was  made,  showing  that  $3,746,100.00  of 
stock  had  up  to  that  time  been  issued,  and  $3,116,000.00  of  stock  was 
voted  at  that  meeting  for  director&  The  evidence  shows  that  over 
$800,900.00,  or,  in  round  numbers,  four  fifths  of  the  first  million  of 
stockholders  were  present,  in  person  or  by  proxy,  and  voted  at  this 
meeting  for  directors.  No  objection  then,  or  ever,  was  made  to  the 
increase  of  stock,  and  the  old  stockholders  and  the  new  voted  indis- 
criminately, and  the  proceeds  of  all  sales  of  stock  were  treated  and 
invested  by  the  directors  as  capital  imtil  the  company  ceased  to  do 
business.  Two  dividends  were  made  in  1869,  and  one  in  1870,  upon 
oJii  the  stock  in  each  of  those  years  exceeded  four  millions  of  dollars. 

The  defendant,  in  February,  1870,  received  two  of  these  dividends. 
On  the  25th  March,  1869,  the  charter  was  amended  authorizing,  inJter 
alia,  the  directors  to  increase  the  stock.  After  this,  as  well  as  before, 
the  directors  repeatedly  and  always  recognized  the  validity  of  all  the 
stock  which  had  been  issued. 

The  defendant,  it  may  be  admitted,  had  no  personal  knowledge  of 
any  increase  of  capital  stock  or  of  the  passage  of  the  amended  char- 


SUPBEME  COURT  OF  SOUTH  CAROLINA, 

APRIL  TERM,   1873. 


ELLA   DONNALD  et    al.,    BesponderUs, 

V8, 

THE  PIEDMONT  AND  ARLINGTON  LIFE  INS.  CO., 

Appdiard,* 

The  policy  provided  tliat  premiums  should  be  paid  Annually  on  the  fifth  day  of 
March  ;  but  thirty  days  of  grace  were  allowed  on  condition  that  no  premium 
should  be  received  after  the  day  named  in  the  policy  unless  the  insured  should 
be  in  perfect  health,  and  that  the  risk  should  continue  at  the  entire  option  of 
the  company.  The  policy  also  provided  that  no  payment  should  be  binding  on 
the  company  unless  acknowledged  by  a  printed  receipt,  signed  by  the  presi- 
dent, secretary,  pr  actuary  of  the  company. 

Hdi^  that  the  conditions  annexed  to  a  personal  contract,  like  a  policy  of  insurance, 
must  be  performed  according  to  the  terms  used  and  the  apparent  interest  of 
the  parties,  and  are  not  satisfied  by  a  performance  cu  prea.  Every  warranty 
in  the  policy  is  a  condition  precedent,  and  the  assured  must  aver  and  prove 
performance  of  it. 

Heldy  that  the  liability  of  the  company  depended  upon  the  death  of  the  assured 
during  the  continuance  of  the  risk.  The  policy  expired  on  the  5th  of  March, 
1871,  and  the  risk  could  be  extended  beyond  that  time  only  at  the  option  of  the 
company.  The  days  of  grace  terminated  on  the  4th  of  ApriL  Had  tbe  as- 
sured died  on  the  third  of  April,  and  the  amount  of  premium  been  tendered  on 
that  day,  the  company  would  not  have  been  bound  to  accept  it. 

22eU,  that  the  deceased  could  not  as  agent  of  the  company  have  given  a  binding 
renewal  receipt  to  a  third  person  under  his  own  hand,  and  much  less  could  he 
have  renewed  his  own  poUcy  by  a  payment  to  himself.  Ordered  that  the  mo- 
tion for  nonsuit,  refused  by  the  court  below,  should  prevaiL 

The  deceased,  on  or  about  the  5th  day  of  March,  1869,  took  from 
the  appellant  a  policy  upon  his  life  for  the  sum  of  $5,000.00,  and  paid 
the  annual  premium  of  $68.75  thereon  for  the  year  ending  March  5th, 
1870.  By  the  terms  of  the  policy,  thirty  days  of  grace  were  allowed 
after  the  day  named  for  the  annual  payments  of  the  renewal  premi- 

*  Dtdakm  rendered  April  Tenn,  187S. 


contention,  it  may  be  satisfactory  to  refer  to  the  proposition  sobmit- 
ted  on  the  argument  in  behalf  of  the  respondents,  which  claims  the 
existence  of  the  policy  at  the  death  of  the  assured,  by  reason  of  the 
alleged  payment  of  the  premium  in  his  lifetime^  There  is  a  distinc- 
tion between  a  tender  and  actual  payment  itself.  The  former  may 
sometimes  so  operate  as  to  place  the  party  making  it  in  a  position  .in 
which  he  may  be  entitled  to  the  full  benefit  of  some  condition,  which 
was  to  avail,. if  within  a  certain  time  he  made  payment  of  the  stipu- 
lated sum  fixed  by  the  agreement,  but  it  cannot  amount  to  full  and 
complete  satisfaction.  Here  the  point  reb'ed  on  was  not  that  pay- 
ment of  the  required  premium  had  been  made,  but  that  the  inten- 
tion of  the  assured,  by  enclosing  the  money  in  a  package,  its  direc- 
tion to  the  general  agent  of  the  con^pany,  and  its  presentation  after 
his  death  by  Herrick  and  Lake,  amounted  to  a  compliance  with  the 
stipulations,  on  the  performance  of  which  the  interest  in  the  policy 
was  preserved  to  the  respondents.  This  raised  a  question  of  law. 
The  facts  from  whiph  the  legal  conclusion  was  to  be  drawn  were  not 
contested,  and  presented  a  proposition  purely  for  the  judgment  of  the 
court. 

To  give,  however,  to  the  respondents  the  full  benefit  of  the  acts 
through  which  they  contend  the  policy  was  saved  to  them,  for  the 
purpose  of  the  argument  we  will  consider  what  would  have  been  the 
effect  if  the  assured  had  been  living,  and  claimed  that  his  policy  was 
still  of  force  by  virtue  of  the  transactions  which  the  respondents 
aver,  he  being  dead,  secure  to  them  the  benefit  of  the  covenant  ? 
"  The  conditions  annexed  to  a  personal  contract,  like  a  policy  of  in- 
surance, must  be  performed  according  to  the  terms  used,  and  the  ap- 
parent interest  of  the  parties,  and  are  not  satisfied  by  a  performance 
cy  prea:'    3  Steph.  N.  P.  2,072. 

Every  warranty  in  the  policy  is  a  condition  precedent^  and  the 
assured  must  aver  and  prove  performance  of  it. 

It  is  held  that  a  liberal  construction  must  be  given  to  such  an  in- 
strument in  seeking  for  the  true  intention  of  the  parties,  but  if  the 
terms  leave  no  doubt  of  this,  it  must  be  enforced  according  to  their 
plain  meaning.  The  following  extracts  from  the  policy  show  so  much 
of  its  conditions  as  is  necessary  for  a  proper  understanding  and  deci- 
sion of  the  case  :  ''The  company,  in  consideration  of  the  first  annu- 
al payment  on  the  policy,  continues  the  same  in  force  from  the  fifth 
day  of  March,  1869,  to  the  fifth  day  of  March,  1870,  and  in  consid- 
eration of  the  payment  of  the  hke  sum  in  every  twelve  months  as 
hereafter  stated,  and  of  the  annual  premium  of  eighty-six  dollars  and 


yided  the  samfi  shonld  be  from  time  to  time  paid  within  such  space 
of  21  days,  the  policy  should  not  be  void,  notwithstanding  the 
happening  before  the  expiration  of  such  space  of  21  days,  of  the 
event  or  events  upon  the  happening  whereof  the  amount  secured  by 
the  poHcy  should,  according  to  the  terms  thereof,  become  payable." 
By  another  condition,  it  was  provided,  "That  if  the  premium  should 
be  unpaid  for  21  days  next  after  it  should  become  due,  the  policy 
should  be  absolutely  void.**  And  it  was  further  (fourthly)  provided 
that  in  every  case  in  which  a  new  premium  should  become  payable, 
the  directors  should  be  at  liberty  to  terminate  the  risk  by  refusing 
to  accept  such  premium." 

S.  paid  the  premiums  to  the  year  1855.    On  22nd  January,  1856, 
one  of  the  premiums  payable  as  in  the  policy  mentioned  became  due. 
February  1st,  1856,  he  died  from  an  accident  which  happened  to  him 
on  the  27th  January  preceding.    It  was  held,  that  there  was  nothing 
in  the  conditions  to  enable  his  executors  to  pay  the  premium  after 
his  death,  and  that  if  they  had  tendered  it  within  the  21  days,  the 
company  would  not  have  been  bound  to  accept  it    That  the  policy 
was,  by  reason  of  the  non-payment  of  the  premium  within  the  terms 
of  the  policy  and  conditions,  absolutely  void,  and  that  the  company 
were  not  estopped  from  denying  the  payment.     That  neither  the 
plaintiffs,  (ex'ors,)  nor  the  assured  (had  he  been  Hving;  would  have 
had  an  absolute  right  to  keep  the  policy  alive  by  payment  or  tender 
of  the  premium  within  the  21  days,  the  fourth  condition  giving  the 
directors  the  option  of  refusing  to  continue  it  or  not,  at  their  pleas- 
ure.    The  principles  which  governed  this  decision  had  been  applied 
in  Tarleton  et  cU.  vs.  SLanforth  et  at,  5  T.  R,  695,  to  a  case  of  insurance 
against  loss  by  fire,  and  in  Want  and  Oaskoin  vs.  Blunt  et  al,,  12  East., 
183,  to  one  arising  out  of  a  policy  of  life  insurance.  The  reasoning  in 
these  cases  leave  nothing  for  further  elucidation,  and  is  conclusive 
on  the  points  made  here  in  behalf  of  the  respondents.     Nor  can  the 
verdict  be  sustained  upon  the  presumption  that  the  deceased  was  a 
recognized  agent  of  the  company,  authorized  to  receive  payment  of 
premiums  for  others  and  therefore  to  be  held  invested  with  the  same 
right  as  to  himself,  the  exercise  of  which  continued  his  poUcy.     In 
the  first  place,  the  evidence  contradicts  the  inference  that  he  had 
paid  the  premium  by  charging  it  in  his  account  with  the  company, 
for  he  proposed  to  send  it  to  the  general  agent,  not  in  satisfaction  of 
money  with  which  he  was  so  charged,  but  "  to  pay  premium,**  adding 
"  if  amount  is  not  sufficient  will  arrange  it  when  we  meet,"  and  the 
indorsement  on  the  policy  (made  part  of  the  contract)  expressly  for- 


Held^  that  the  feet  that  the  famiture  had  depreciated  in  Talae  from  ordinary  wear 
and  tear,  so  that  it  was  worth  less  than  the  amount  for  which  it  was  insured  in 
the  last  policy,  did  not  vitiate  the  policy. 

Heldf  that  if  the  description  of  the  building  as  a  brick  building  was  a  warranty^  it 
has  not  been  proven  untrue.  In  common  parlance  this  was  a  *'  brick  build- 
ing," and  we  must  give  to  the  language  that  meaning  which  plain  and  unlet- 
tered men  usually  attach  to  it 

Uddj  that  the  appellant  is  responsible  for  the  omissions  of  its  agent,  and  cannot 
avoid  liiibiUty  by  reason  of  any  discrepancy  between  the  facts  as  disclosed  to 
him  by  the  insured,  and  his  presentatiaa  of  them  in  the  papers. 

Heldf  that  in  order  to  work  a  forfeiture,  under  a  provision  in  the  policy  of  forfeit- 
ure in  case  of  fraud,in  the  claim  made  for  a  loss,  or  false  declaring  and  affirm- 
ing in  support  thereof,  the  false  sUitemeut  must  be  willtally  made  with  respect 
to  a  material  matter,  and  with  the  purpose  to  deceive  the  insurer. 

Bddi  that  the  rule  given  by  some  authorities  that  where  the  verdict  finds  the  value 
of  the  property  to  be  only  one  third  or  one  half  the  valuation  in  the  statement 
of  loss  the  verdict  should  be  set  aside  as  itself  evidencing  fraud,  cannot  be  law. 

Meldy  that  it  is  not  sufficient  to  show  that  an  improper  question  was  asked  a  wit- 
ness, unless  it  also  appear  that  the  answer  thereto  disclosed  improper  and  ille- 
gal testimony,  and  to  the  prejudice  of  the  party  objecting. 

Meld,  that  the  rule  that  the  testimony  of  a  deceased  witness,  given  on  a  former  tri- 
al of  the  same  cause,  may  be  proved  as  secondary  evidence,  does  not  apply  to 
the  case  of  a  witness  absent  from  the  State. 

Held,  that  it  is  not  the  nght  of  counsel  to  require  the  court  to  repeat  and  reiterate 
the  same  proposition.  It  is  sufficient  if  the  whole  series  of  instructions,  whem 
read  in  connection,  correctly  express  the  law, 

Hddy  where  an  instruction  was  modified  by  passing  through  the  words  rejected 
one  stroke  of  the  pen,  that  if  there  was  fear  that  the  jury  might  be  misled,  the 
attention  of  the  jury  should  have  been  called  to  the  fact,  and  a  specific  excep- 
tion taken  in  case  of  refusal  to  allow  the  instruction  to  be  rewritten  or  the  rtn 
jected  word  to  be  obliterated. 

The  appellant  issued  a  policy  to  the  insured  upon  his  house,  described  as  a  brick 
building.  At  the  time  of  the  insurance,  on  account  of  the  settling  of  th|i  foun- 
dations, a  portion  of  one  of  the  walls  had  been  removed  and  replaced  by  a  tem- 
porary wooden  substitute.  One  of  the  conditions  of  the  contract — not  a  war- 
ranty— was  that  any  misstatement  in  the  description  of  Che  property  should  vi- 
tiate the  pohcy.  It  was  claimed  that  the  court  erred  in  refusing  to  instnict  that 
the  change  was  material,  and  in  leaving  it  to  the  jury  to  find  whether  the  condi- 
tion of  the  building  resulting  from  the  change  was  materiaL 

Hdd,  that  there  was  no  error  in  the  refusal  of  the  instruction,  and  that  in  actions 
on  policies  of  insurance  a  recovery  may  be  prevented  by  proof  of  verbal  misre- 
presentations, which,  though  undesigned,  were  material  to  the  risk.  In  such 
case  the  burden  of  proof  is  on  the  defendant  to  show  that  the  plaintiff  made 
the  representation,  that  it  was  material,  and  that  it  was  untrue  in  substantial 
and  material  particulars. 

Held,  that  in  civil  cases  the  point  of  exception  must  be  particularly  stated,  and 
where  the  whole  charge  correctly  states  the  law  as  requested,  a  party  cannot 
assign  for  error  any  mere  ambiguity  in  the  instructions,  or  that  they  were  cal- 
culated to  mislead — no  erroneous  proposition  of  law  being  asserted — unless  he 
ask  an  explanation  of  them  to  the  jury  at  the  time  they  are  given. 

WiLiJAMS  &  BnLKR, /or  Appellant. 
Mitchell  &  Stone, /or  Respondent. 

Oerbeb,  J. 
This  is  an  action  on  two  policies  of  insurance,  issued  March,  1868. 
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wrote  a  letter  informing  defendant  that  the  foundation  was  settling 
and  the  walls  weakened  and  crumbling,  and  that  it  was  necessary  to 
put  in  a  temporary  wooden  wall.  To  the  erection  of  this  wooden  wall, 
to  remain  only  until  the  building  could  be  repaired,  the  defendant 
consented,  requesting  to  be  informed  how  long  it  would  take  to  com- 
plete the  repairs,  and  stating  that  an  additional  premium  would  be 
charged*  if  it  took  more  than  fifteen  days.  Maj  19th  the  plaintiff  re- 
plied to  this  that  he  had  completed  the  remoyal  of  the  portion  of  the 
wall  which  he  intended  to  remoye,  and  was  then  erecting  in  its  place 
a  wooden  wall ;  that  he  could  not  say  when  the  brick  wall  would  be 
restored,  as  the  foundation  had  been  settling,  and  he  preferred  to  let 
the  wooden  wall  remain  until  the  foundation  became  firm  and  secure, 
and  to  pay  the  additional  risk  required  to  allow  the  policies  to  oorer 
the  building  in  its  changed  condition.  To  this  defendant  agreed,  and 
plaintiff  continued  to  pay  the  additional  risk  until  March,  1866,  when 
the  policies  were  renewed,  the  premium  being  fixed  at  2^  per  cent, 
to  be  reduced  to  the  rate  of  1^,  the  same  charged  on  the  first  policies 
issued,  when  the  rear  wall  should  be  rebuilt  of  brick.  In  'March, 
1867,  the  policies  were  again  renewed,  without  question  as  to  the  con- 
dition of  the  wall  or  building,  at  a  premium  6f  two  per  cent.  In  the 
summer  of  1867  a  portion  of  the  south  wall  fell  in  and  was  replaced 
with  wooden  studding  and  board&  Up  to  March,  1868,  the  settling 
had  continued,  and  the  building  had  become  considerably  racked  and 
the  furniture  had  of  course  depreciated  in  value  by  time  and  use. 
What  occurred  when  the  policies  sued  on  were  issued  is  matter  of 
dispute.  Harvey  testifies  that  he  then  knew  nothing  about  the  con- 
dition of  the  building  except  what  the  plaintiff  then  told  him,  and 
what  he  had  learned  from  the  correspondence  and  a  diagram  received 
from  plaintiff  in  March,  1865,  showing  the  alterations  in  the  rear 
wall  ;-that  plaintiff  said  nothing  about  the  change  in  the  south  wall; 
that  when  plaintiff  applied  to  him  for  this  last  renewal,  he,  Harvey, 
said  :  "  You  have  been  paying  a  high  rata  Have  you  put  your 
building  in  proper  repair  ?"  That  plaintiff  answered  that  he  had,  and 
Harvey  then  told  him  that  he  would  reduce  the  rate  to  1^  per  cent; 
that  nothing  was  said  about  the  condition  or  value  of  the  furniture; 
that  "  according  to  the  customs  of  the  insurance  business  all  houses 
having  part  of  the  walls  wood  are  classed  as  wooden  buildings,  and 
not  insured,  if  at  all,  under  two  per  cent;"  that  he  did  not  reduce  the 
rate  on  account  of  competition,  and  did  not  tell  plaintiff  so.  The 
plaintiff  testified  that  he  told  Harvey  of  the  change  in  the  south  wall, 
and  that  he  told  him  the  building  was  in  good  repair^  tnai  so  consid- 


In  support  of  the  specification  that  the  plaintiff  was  guilty  of  con« 
cealment^  it  is  urged  that  he  failed  to  state  the  fact  that  owing  to  the 
condition  of  the  furniture  it  was  worth  less  than  the  sum  for  which  it 
was  insured,  the  fact  of  the  unrepaired  condition  of  the  rear  wall,  and 
the  generally  "  racked,  cracked,  and  unsafe  condition  of  the  build- 
ing." But  the  jury  may  well  have  found  that  there  was  no  conceal- 
ment Harvey  had  seen  the  ffmiture  and  must  have  known  that  it 
had  deteriorated  in  value  by  four  years'  wear  and  tear;  and  when  he 
was  told  of  the  condition  of  the  south  wall  he  must  have  inferred 
that  the  settling  had  continued,  and  that  the  rear  wall  had  never  been 
rebuilt  of  brick.  If  he  desired  further  information  on  these  points 
it  became  his  duty  to  ask  for  it  when  thus  fairly  put  upon  his  guard. 
As  to  the  value  of  the  furniture,  there  is  a  plain  conflict  of  testimony. 

It  is  argued  that  the  descriptions  in  the  poUcies  amount  to  a  war- 
ranty ;  that  they  describe  this  as  a  "  brick  building  ;"  that  the  war- 
ranty was  broken  as  the  walls  were  partly  wood.  We  may  in  con- 
sidering this  point  leave  out  of  view  the  evidence  of  custom  or  usage 
relied  upon  by  the  appellant  The  only  testimony  tending  to  establish 
the  custom  was  the  general  remark  of  Harvey  above  quoted.  There 
is  nothing  to  show  that  such  custom  was  so  general  or  uniform,  or  of 
such  notoriety  or  acceptance  that  the  plaintiff  can  be  presumed  to 
have  known  of  or  to  have  contracted  with  reference  to  its  existence. 
See  also  Treadway  vs.  Sharon,  ante.  We  think  the  description  was 
inserted  not  by  way  of  warranty,  but  to  identify  the  premises.  If  on 
the  face  of  the  writing  there  is  room  for  construction  or  doubt,  the 
benefit  of  the  doubt  must  be  given  to  the  assured.  It  has  been 
well  said  that  such  clauses  in  a  policy  should  be  so  framed  that  he 
who  runs  can  read  ;  that  as  such  contracts  are  often  entered  into 
with  men  in  humble  conditions  of  life,  who  can  but  ill  understand 
them,  it  is  clear  that  they  ought  not  to  be  so  framed  as  to  perplex 
courts  and  lawyers,  and  so  that  no  prudent  man  can  enter  into  one 
without  an  attorney  at  his  elbow  to  tell  him  what  the  true  construc- 
tion of  the  document  is.  And  if  a  warranty,  it  has  not  been  proven 
untrue.  In  common  parlance  this  was  a  "  brick  building,"  and  we 
must  give  to  the  language  that  meaning  which  plain  and  unlettered 
men  usually  attach  to  it  But  the  verdict  can  be  supported  on  ano- 
ther piinciple.  In  1  Smith's  Leading  Cases,  pp.  789-791,  it  is  said: 
"  The  better  opinion  would  seem  to  be  that  whenever  the  error  of 
which  the  insurers  seek  to  take  advantage  is  occasioned  by  them,  or 
by  those  for  whom  they  are  responsible,  they  will  be  equitably 
estopped  from  setting  it  up  as  a  defense,  whether  it  occur  in  a  re- 


the  property  to  be  only  one  third  or  one  half  the  valuation  in  the 
statement  of  loss,  the  verdict  should  be  set  aside,  as  itself  evidencing 
fraud,  eta,  in  the  statement  Here  the  verdict  fixes  the  value  of  the 
furniture  at  $3,000.00,  but  the  statement  gives  it  as  $6,000.00.  But 
this  cannot  be  law.  The  verdict  is  compounded  of  the  varying  esti* 
mates  of  twelve  men,  made  on  conflicting  statements  of  witnesses  ; 
it  is  often  the  result  of  a  mere  compromise  of  opinions ;  it  will  stand 
though  based  upon  evidence  evenly  balanced  by  evidence  corroborat- 
ing the  statement  To  hold  it  conclusive  not  only  of  an  overestimate, 
but  of  a  fraudulent  overestimate,  is  altogether  too  arbitrary  and  harsh 
a  rule,  especially  where  the  same  findings  as  here  negatives  the  exist- 
ence of  actual  fraud,  and  the  valuation  in  the  statement  is  not  posi- 
tive, but  is  in  terms-^-the  expression  of  an  opinion  deduced  from 
given  facts.  Of  course  there  may  be  cases  where  the  over-valuation 
is  so  glaring  that  the  disproportion  will  amount  to  proof  of  fraud  ; 
but  it  is  every  day's  experience  that  honest  men  will  honestly  differ 
as  to  the  value  of  such  property  as  that  here  in  question  to  a  greater 
extent  than  this  verdict  differs  from  the  statement 

The  remaining  assignments  are  of  errors  in  law.  The  court  al- 
lowed the  witness.  Bitter,  to  answer  a  question  objected  to  by  the  de- 
fendant But  the  statement  fails  to  disclose  what  the  answer  waa 
So  far  as  the  record  informs  us,  it  may  have  been  harmless.  It  is  not 
sufficient  to  show  that  an  improper  question  was  asked  a  witness^  un- 
less it  also  appear  that  the  answer  thereto  disclosed  improper  and 
illegal  testimony,  and  to  the  prejudice  of  the  party  objecting.  Mays 
vs.  Deaver,  1  Clarke,  (Iowa,)  222 ;  8  lowa^  160  ;  Johnson  vs.  Jen- 
nings, 10  Grattan,  1. 

It  appeared  on  the  trial  that  this  case  was  once  before  tried  in  the 
same  court,  judgment  rendered  and  reversed  on  appeal  That  on 
the  former  trial  a  Mr&  Beed  was  examined  as  a  witness  for  defendant, 
and  cross  examined  by  plaintiff ;  and  that  at  the  time  of  the  second 
trial  she  was  residing  in  the  State  of  California.  Defendant  proved 
by  plaintiffs  counsel  that  the  statement  of  the  testimony  of  Mrs. 
Beed,  as  contained  in  the  statement  used  in  this  covii  on  the  former 
appeals  was  correct,  and  the  substance  of  what  she  testified  to  on  the 
former  trial  It  being  conceded  that  such  testimony  was  relevant 
and  material,  counsel  for  defendant  asked  leave  to  read  to  the  jury  a 
portion  of  said  Beed's  testimony  from  the  transcripts  thereof  used 
on  said  first  appeal,  which  portion  is  set  forth  in  the  record  now  be- 
fore us.  Plaintiff  objected  and  the  objection  was  sustained.  All  the 
cases  agree  that  the  testimony  of  a  deceased  witness  given  on  a  for- 


must  be  called ;  but  because  he  is  the  witness  agreed  upon  between 
the  parties."  The  rule  requiring  proof  by  a  subscribing  witness  haa 
long  been  regarded  as  a  useless  formality  adhered  to  only  because 
courts  had  no  power  to  dispense  with  settled  rules  of  law  ;  but  that 
requiring  the  production  of  the  best  evidence  is  one  of  substance  and 
wise  poHcy.  The  former  is  to  be  extended  no  further  than  strict 
precedent  requires ;  the  latter  is  dispensed  with  only  in  case  of  neces- 
sity, and  in  the  absence  of  precedent  is  to  be  applied  to  all  cases 
falling  within  its  reason.  Even  in  Pennsylvania  the  analogy  is  not 
always  followed.  Thus  they  reject  the  testimony  of  a  witness  given 
on  a  former  trial  in  case  of  supervening  interest,  which,  however, 
they  admit  will  enable  the  party  to  establish  the  execution  of  a  docu- 
ment by  proof  of  the  handwriting  of  a  subscribing  witnes&  So,  if 
the  attesting  witness  has  forgotten  the  facts  or  refuses  to  testify,  this 
wUl  let  in  proof  by  other  witnesses.  1  Starkie,  Ev.,  510.  But  such 
forgetfulness  or  refusal  is  not  a  sufficient  foundation  for  the  intro- 
duction of  testimony  given  on  a  former  trial  43  N.  H.,  297.  If  ad- 
missible, the  whole  of  the  testimony  of  IVIra  Beed  should  have  been 
offered  ;  and  it  seems  it  should  have  been  shown  that  Mr.  Mitchell 
had  forgotten  what  her  testimony  was.  48  N.  H.,  282  ;  17  N.  Y., 
1^8 ;  9  Rich,  Eq.,  429  ;  15  N.  Y.,  485  ;  22  N.  Y.,  462  ;  46  Barb.,  410. 
Perhaps,  too,  the  rejection  of  the  transcript  may  be  justified  on  the 
ground  that  it  was  not  a  memorandum  made  by  the  witness  Mitchell, 
nor  one  made  at  or  near  the  time  when  he  heard  Mrs.  Beed  testify. 
It  is  rested  however  on  the  first  ground  for  the  reason  that  it  is 
claimed  that  the  objection  made  by  the  plaintiff  in  the  court  below 
was  so  limited,  and  the  argument  on  the  point  made  by  the  appellant 
that  he  cannot  take  a  different  position  in  this  courts  has  been  alto- 
gether ex  parte. 

The  first  instruction  given  reads  :  ''A."  "It  is  not  sufficient  to  aver 
that  when  the  application  for  insurance  was  made  the  insured  con- 
cealed a  fact  material  to  the  risk,  and  which  would  have  increased  it 
if  known.  It  must  also  appear  that  the  insured  knew  of  the  exist- 
ence of  the  fact  It  is  not  every  fact  within  the  knowledge  of  the 
insured  that  he  is  bound  to  disclose,  and  if  such  facts  as  the  law  or 
the  policy  vrill  require  him  to  disclose  are  within  the  knowledge  of 
the  insurers,  or  so  connected  with  the  property  insured  that  its 
knowledge  may  be  fairly  inferred,  a  failure  to  inform  the  company 
thereof  vrill  not  avoid  the  policy.''  The  defendant  excepted  genmdly 
to  the  giving  of  this  instruction  and  each  part  thereof  and  especially 
upon  the  ground  ''that  so  much  of  said  instruction  as  held  that  it 
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Instrnction  "  J "  was  properly  refused,  as  taking  from  the  jury  tha 
qnestion,  whether  defendant  waived  the  statement  required  by  sab- 
division  eleven. 

There  was  no  error  in  refusing  to  give  instmction  "  K"  It  was  to 
the  effect  that  if  the  plaintiff,  in  procuring  the  poHcies,  represented 
the  building  as  a  *'  brick  building  "  in  good  order  and  repair,  and  if 
one  fourth  or  more  of  the  rear  wall  was  composed  entirely  of  wood 
unprotected  by  brick,  then  the  building  was  not  according  to  the  true 
metoing  of  the  term  a  '*  brick  building,"  and  the  jury  must  find  for 
defendant  The  question  whether  the  representations  made  by  the 
insured  are  materially  untrue,  or  untrue  in  some  particular  material  to 
the  risk,  is  a  question  of  fact  for  the  jury.  Besides,  there  was  no  evi- 
dence that  the  plaintiff  at  the  time  of  applying  for  these  policies  re- 
presented the  building  as  a  ''  brick  building."  The  instruction  was  so 
framed  that  it  might  lead  the  jury  to  believe  that  they  must  find  the 
plaintiff  guilty  of  a  fatal  and  material  misrepresentation  even  if  he 
informed  defendant  of  the  change  in  the  south  walL 

Instruction  " It"  requested  by  the  defendant  and  refused  by  the 
court,  is  more  objectionable  in  this  respect  than  instruction  '*  E."  It 
reads  :  '*  L."  "  If  the  agents  of  defendant  knew  prior  to  the  insur- 
ance of  the  policies  sued  on,  that  the  brick  wall,  to  the  extent  of  the 
south  half  of  the  rear  wall  of  said  building,  had  been  removed,  and 
a  wood  wall  had  been  substituted  therefor,  and  they  had  not  seen  the 
building  for  some  time  prior  thereto,  and  the  jury  believe  from  the 
evidence  that  at  the  time  of  procuring  said  policies  the  plaintiff  told 
the  agent  of  defendant,  from  whom  he  procured  them,  that  he  had 
put  said  building  in  perfect  repair,  then  they  must  find  for  defendant, 
it  being  admitted  that  said  wall  remained  in  that  condition  at  the 
time  of  the  fire."  This  was  properly  rejected  as  liable  to  mislead  the 
jury  to  the  conclusion  that  they  could  not  find,  from  the  whole  con- 
versation as  probably  intended  and  understood  by  the  parties,  that 
Harvey  was  sufficiently  informed  of  the  true  condition  of  the  proper- 
ty— ^as  excluding  from  the  consideration  of  the  jury  the  plaintiff's 
testimony  that  he  told  Harvey  of  the  change  in  the  south  wall  21 
Md.,  561;  27  Mo.,  70;  20  111.,  395. 

Defendant  rejected  the  instruction  marked  "  M."  viz.:  ''If  none  of 
the  defendant's  agents,  nor  any  person  acting  for  defendant,  had  seen 
the  building  *  *  *  for  several  years  prior  to  issuing  the  policies,  and 
in  issuing  them  defendant's  agent  relied  entirely  upon  the  plaintiff*? 
representations  as  to  the  condition  and  state  of  repair  of  said  build- 
ing, and  the  jury  believe  the  plaintiff  then  misrepresented  the  oondi 


resulting  from  the  change  was  material  The  questions  raised  by  this 
assignment  are  not  free  from  difficulty,  but  we  think  the  ruling  is  sus- 
tained by  principle  and  by  the  weight  of  authority.  18  N.  Y.,  170; 
3.9  N.  Y.,  59;  6  Jones,  (Law,)  352;  4  N.  H.,  381;  20  N.  H.,  557;  18 
Ind.,  361;  2  Parsons,  Contr.,  770,  It  is  not  contended  that  the  an- 
swer here  relied  on  was  a  warranty,  nor  is  it  denied  that  as  a  general 
rule  the  materiahty  of  a  representation  is  a  question  of  fact  to  be  sub* 
mitted  to  and  decided  by  the  jury;  but  it  is  contended  that  the  plain- 
tiff, in  answer  to  a  specific  question,  represented  the  building  to  be  in 
good,  repair;  that  the  instruction  was  framed  on  the  hypothesis  that 
the  change  in  the  south  wall  was  made  and  concealed;  that  the  truth 
of  this  hypothesis  is  inconsistent  with  the  truth  of  the  representation; 
and  that  under  the  circumstances  the  materiality  of  the  representa- 
tion, and  of  the  yariance  between  the  representation  and  the  fact,  was 
a  question  for  the  court  and  not  for  the  jury,  because  the  parties  had 
made  the  representation  material  by  asking  the  question  to  which  it 
was  an  answer,  and  by  inserting  in  the  condition  indorsed  on  the 
policy  a  proyision  that  it  should  be  yitiated  by  any  misstatement  as 
to  the  construction  of  the  building  or  the  materials  composing  it;  and 
because  there  could  be  no  dispute  on  the  eyidence  whether  the  change 
in  the  wall  increased  the  risk;  that  the  court  should  haye  assumed  that 
it  would  be  thereby  increased — ^wood  being  necessarily  more  combus- 
tible than  brick  and  mortar. 

It  is  undoubtedly  competent  for  the  parties  to  decide  for  themselves, 
and  beforehand,  what  facts  or  representations  shall  be  deemed  mate- 
rial, and  where  they  haye  so  agreed  the  agreement  precludes  all  inquiry 
upon  the  subject.  This  they  may  do  by  conyerting  the  representa- 
tion into  a  warranty,  or  they  can,  by  the  form  of  the  contract,  stipu- 
late as  to  its  materiality  without,  however,  putting  it  in  other  respects 
on  the  same  footing  as  a  warranty.  Here  they  have  not  seen  fit  to 
make  the  answer  a  warranty,  which  could  only  be  by  making  it  in 
legal  effect  a  part  of  the  policy. 

A  warranty — like  a  covenaDt,  fixing  and  liquidating  the  quantum  of 
damage — will  not  be  created  nor  extended  by  construction  or  impli- 
cation. For  like  reasons  the  intention  of  the  parties  to  conclude  by 
convention  the  question  of  the  materiality  of  the  answer  or  repre- 
sentation should  be  clearly  manifested;  and  in  case  of  doubt  the  doubt 
is  to  be  resolved  in  favor  of  the  insured.  So  far  as  this  contract  has 
been  reduced  to  writing,  the  intention  to  make  the  answer  material 
depends  solely  upon  the  construction  of  the  proviso  concerning  mis- 
statements; and  thiefy  according  to  established  rules,  is  either  inopera* 


question  of  fact  for  the  jury  to  decide  whether  the  variance  between 
the  representation  and  the  existing  facts  was  material — the  very  ques- 
tion which  bj  this  instruction  as  offered  it  was  proposed  to  take  away 
ii'om  the  jury. 

In  Peterson  vs.  Ellicott,  9  Md.,  60,  the  court  says  :  "There  is  no 
principle  better  settled  than  that  which  denies  to  the  court  the  right 
of  assuming  any  fact  when  the  onus  of  proving  such  fact  rests  upon 
the  party  asking  the  instruction,  no  matter  how  strong  and  convinc- 
ing his  proof  on  the  subject  may  be.  *  *  *  The  instruction  should 
contain  within  itseJf  a  correct  legal  principle — whenever  it  undertakes 
to  set  forth  facts  as  the  basis  of  a  legal  proposition,  the  facts  referred 
to  must  be  sufficient  to  warrant  the  instruction  asked  for  without  any 
extraneous  aid."  The  concealment  of  the  change  in  the  south  wall, 
and  the  other  facts  set  forth  in  this  instruction,  did  not  in  and  of 
themselves  authorize  a  direction  to  find  for  the  defendant ;  and  the 
contention  of  counsel  is  in  efifect,  that  the  court  below  should  have 
not  only  decided  as  matter  of  law  that  the  parties  had  made  the  state 
of  repair  material,  but  should  have  assumed  that  the  plaintiff  had 
represented  the  building  to  be  in  good  repair,  and  that  it  was  not  in 
good  repair,  because  the  parties  meant  by  "  putting  the  house  in  good 
repau*,**  "replacing  the  wood  work  with  brick;"  that  this  had  not 
been  done,  and  that  such  variance  was  material — that  is,  that  it  not 
only  increased' the  risk  but  so  increased  it  that,  if  known,  it  would 
have  enhanced  the  premium  or  prevented  the  insurance.  20  N.  H., 
651;  8  B.  Mon.  642;  30  Mo.,  67. 

The  point  now  presented  is  not  whether  if  these  questions  had 
been  submitted  to  the  jury,  a  finding  contrary  to  the  assumption  re- 
quested would  have  been  against  the  evidence  or  the  weight  of  evi- 
dence. Nor  is  it  necessary  for  us  now  to  go  so  far  as  to  say  that 
none  of  these  facts — for  instance,  the  representation  of  good  repair, 
a  conceded  fact  in  the  case — could  have  been  assumed  in  aid  of  the 
prayer.  But  it  was  not  error  to  refuse  to  assume  other  of  these 
facts.  Harvey  had  insured  the  property  for  the  same  amount  in 
1867,  when  (the  jury  may  have  found)  he  had  every  reason  to  believe 
it  was  in  substantially  the  same  condition,  so  far  as  concerned  the 
risk  ;  and  though  the  rates  were  reduced  in  1868,  the  jury  may  have 
attributed  that  to  the  competition  then  existing,  as  testified  to  by 
plaintiff  That  counsel  have  correctly  interpreted  the  meaning  at- 
tached by  the  parties  to  the  words  "  good  repair,"  is  not  self-evident 
nor  undisputed.  This  was  for  the  jury  to  ascertain  in  the  first  in- 
stance, not  simply  in  view  of  the  conversation  in  which  the  expres* 
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pliedly  admitted  the  correctness  of  the  assumption  of  fact  upon 
^which  the  point  was  made,  and  contended  that  there  was  no  rule  of 
law  requiring  the  answer  to  be  preserved  in  the  bill  of  exceptions. 
The  statement,  however,  shows  that  the  whole  value  of  the  cornices 
testified  to  could  not  have  exceeded  the  sum  of  fifty-eight  dollars. 
Even  if  there  was  technical  error  in  admitting  the  testimony,  it  would 
not  warrant  a  reversal  of  the  entire  judgment ;  but  in  support  of  the 
Judgment  we  feel  justified  in  interpreting  the  statement,  as  showing 
that,  in  point  of  fact,  Ritter  testified  with  direct  reference  to  the  cor- 
nices he  had  seen  in  the  house  of  the  plaintiff. 

IIL  The  third  suggestion  is  answered  by  the  case  cited  in  oxir 
opinion,  which  shows  that  the  instruction  did  not  submit  to  the  jury 
the  question  of  the  knowledge  of  either  the  plaintiff  or  the  defend- 
ant 

IV.  It  is  now  contended  that  the  modification  of  instruction  "  M  '* 
was  error  because  of  the  failure  of  the  court  to  inform  the  jury  that 
the  concluding  sentence  was  stricken  out  for  the  reason  that  it  had 
already  been  given.  Criminal  cases  decided  in  this  State  and  Cali- 
fornia are  cited  to  sustain  this  position.  1  Nev,,  35.  What  was  said 
on  this  subject  in  People  vs.  Bonds  was  wholly  unnecessary  to  the 
decision.  But  admitting  that  such  is  the  law  in  criminal  cases,  we 
think  a  different  practice  has  always  prevailed,  and  should  prevail  in 
the  trial  of  civil  causes,  36  III,  212  ;  36  Mo.,  162  ;  14  Iowa,  370  ; 
41  Penn.,  242  ;  15  Texas,  400  ;  42  Maine.  564  ;  30  Misa,  120 ;  11 
Md.,  451  ;  8  Blackf.,  98  ;  3  Dana,  (Ky.,)  36  ;  1  Black,  (U.  S.,)  537. 

In  criminal  cases  no  specific  exceptions  to  the  charge  are  required. 
In  civil  cases  the  point  of  the  exception  must  be  particularly  stated  ; 
and  where  the  whole  charge  correctly  states  the  law  as  requested,  a 
party  cannot  assign  for  error  any  mere  ambiguity  in  the  instructions, 
or  that  they  were  calculated  to  mislead — no  erroneous  proposition  of 
law  being  asserted — iinless  he  ask  an  explanation  of  them  to  the  jury 
at  the  time  they  are  given.  35  Ala.,  653  ;  23  111.,  380 ;  23  How.  (U. 
S.,)  189  ;  20  Texas,  226  ;  28  Ala.,  641 ;  10  Ind.,  90 ;  9  Ala.,  63  ;  19 
N.  H.,  377  ;  5  Met,  (Mass.,)  151 ;  19  Pick,  311. 

Oounsel  ask  "  how  could  we  object  to  a  particular  mode  of  modifi- 
cation of  which  we  were  wholly  ignorant?"  It  seems  to  us  that 
nothing  could  be  easier  than  to  have  made  the  specific  objection  in 
this  case.  They  knew  that  the  concluding  sentence  was  not  given  as 
part  of  this  particular  instruction.  They  knew  that  this  sentence 
had  been  given  in  another  instruction.  They  therefore  knew  that 
there  was  a  good  reason  for  striking  it  out^  and  they  knew  that  this 
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health  indicated  by  the  report  of  the  company's  medioal  examiner,  and  Terified 
by  him  on  trial,  was  iucoi^iisteut  with  the  functional  derangement  of  the  brain 
claimed  by  the  company  to  have  existed  at  the  time  of  m^iking  the  applica- 
tion. 

Meld,  that  persons  of  ordinary  nnderstanding  are  competent  to  form  an  opinion 
whether  one  whom  they  have  opi^ortonity  to  observe  appears  to  be  sick  or 
well  at  the  time. 

Htid,  that  medical  men  of  skill  and  experience  are  not  necessarily  restricted  to 
their  own  observation,  but  may  give  an  opinion  based  upon  facts  proved  by 
others,  or  npon  hypothetical  cases  when  pertinent  to  the  issae,  and  when  eTi- 
dence  has  been  given  tending  to  prove  the  (ACtB  assumed. 

Meld,  that  the  report  of  medical  examiner,  based  in  part  upon  answers  given  by  the 
assured  to  questions  asked  by  the  examiner,  constituted  no  part  of  the  applica- 
tion for  insui-anoe. 

Uddy  that  it  is  sufficient  to  avoid  a  policy,  that  any  one  thing  warranted  is  not 
true,  and  when  ^he  representation  is  a  part  of  the  contract,  its  truth,  not  its 
materiality,  is  in  question,  but  that  a  mere  representation  constitutes  no  part 
of  the  contract,  and  need  only  be  substantially  complied  with,  and  in  partioa- 
lars  material  to  the  risk. 

Eeld,  that  verbal  representations  can  never  be  converted  into  warranties,  otherwise 
than  by  being  afterwards  written  into  the  policy. 

ifeld,  that  the  materiality  to  the  risk  of  a  fact  concealed  or  misrepresented,  in  the 
absence  of  fraud,  is  one  of  the  elements,  and  controUiog  in  determining  the 
effect  of  such  concealment  or  misrepresentation  upon  the  contract. 

Heidr  that  a  fraudulent  representation  in  respect  to  a  fact  not  material  to  the  risk, 
if  in  the  judgment  of  the  insurer  it  be  material,  in  respect  to  his  inducements 
to  undertake  the  risk,  will  avoid  the  policy. 

Held,  that  representations  and  statements  made  in  an  application  for  insurance 
must  be  interpreted  according  to  the  fair  and  obvious  import  of  the  words. 

This  is  an  appeal  from  a  judgment  rendered  by  the  General  Term 
of  the  Supreme  Court  of  the  Fourth  Judicial  Department,  upon  a 
verdict  in  favor  of  the  plaintiff,  given  by  a  jury  at  the  Monroe  Cir- 
cuit 

The  action  was  commenced  in  October,  1870,  to  recover  the  amount 
of  a  policy  of  insurance  issued  by  the  defendant  upon  the  life  of 
George  Mulliner.  He  died  on  April  20th,  1870,  leaving  a  wilL  The 
plaintiff  was  duly  appointed  executor,  and  as  such  brought  this 
action.  The  complaint  avers  that  the  insured  did  not  violate  any  of 
the  conditions  or  stipulations  of  the  policy,  but  fully  kept  and  ful- 
filled the  same. 

The  answer  puts  in  issue  this  allegation,  and  alleges  among  other 
things,  that  on  December  20,  1869,  Mulliner  applied  to  defendant  for 
a  policy  of  insurance  upon  his  life,  and  then  made  certain  represent- 
ations which  were  warranties,  upon  the  faith  of  which  the  policy  was 
issued,  and  which  by  its  terms  became  a  part  of  it,  and  which,  if  they 
were  in  any  respect  untrue,  rendered  the  policy  void. 

The  policy  contained  the  provision,  that  "  if  the  representations 
made  in  the  application  for  the  policy,  and  upon  the  faith  of  which 


It  is  trae  that  in  another  part  of  the  answer  it  is  averred  that  the 
insured  represented  that  neither  of  his  parents  had  been  affeoted  with 
mental  derangement,  whereas  he  well  knew  his  mother  had  been  af- 
feoted with  mental  derangement  But  there  was  no  such  representa- 
tion proved.  The  declaration  in  the  -application  that  comes  nearest 
such  a  representation  is  in  answer  to  the  question,  **  Have  any  of  your 
uncles,  aunts,  or  grandparents  had  consumption,  insanity,  or  any- 
other  hereditary  affections  ?  If  so,  what  ?"  and  the  answer  was,  "  Not 
that  applicant  ever  heard  ol "  Specific  questions  had  been  put  and 
answered  as  to  the  father  and  mother  of  the  applicant,  and  this  gen- 
eral question  did  not  include  them,  and  if  it  did,  the  statement  was 
only  as  to  the  knowledge  of  the  applicant  As  an  item  of  evidence 
tending  to  prove  the  insanity  of  the  applicant,  it  was  not  within  the 
issua  It  was  not  averred  in  the  answer,  or  attempted  to  be  proved 
upon  the  trial  that  the  insured  was  ever  deranged,  or  that  his  brain 
was  diseased  or  functionally  disordered.  There  was  no  proof  or  at- 
tempt to  prove  that  the  headaches  of  the  insured  were  inherited,  or 
were  at  all  connected  with  the  mental  condition  of  the  mother,  or  the 
source  and  cause  of  her  mental  unsoundness,  if  she  was  unsound  of 
mind. 

If  it  be  conceded  that  the  question  was  competent,  and  that  the 
answer  of  the  witness  would  have  proved  that  the  mother  was  hope- 
lessly insane  at  the  period  referi'ed  to,  it  could  not  have  influenced 
the  result  That  would  not  have  proved  that  the  son  was  necessarily 
insane,  or  that  the  functions  of  his  brain  were  not  healthy.  A  parent 
may  have  an  inheritable  disease,  and  yet  the  child  not  inherit  it;  and 
it  was  not  averred  or  attempted  to  be  proved  that  the  son  had  in- 
herited, or  had  in  any  form  the  disease  with  which  the  mother  was 
said  to  have  been  afSicted.  The  evidence  was  properly  excluded  as 
immaterial,  and  the  propriety  of  the  question  to  a  non-expert  need 
not  therefore  be  considered. 

Dr.  Duran  was  competent  as  an  expert  to  state  as  to  matters  per- 
taining to  his  profession,  and  his  opinion  could  not  have  been  ex- 
cluded on  the  ground  of  want  of  skill  in  his  profession  or  knowledge 
of  diseases  Bierce  vs.  Stocking,  11  Gray  174.  Another  condition 
was,  however,  wanting  to  make  the  proposed  testimony  of  the  witness 
competent,  viz.,  knowledge  by  the  witness  of  the  facts  necessary  to 
enable  him  to  give  an  opinion  in  the  particular  case.  Science  and 
skill,  without  a  knowledge  of  the  facts  essential  to  a  correct  appUca- 
tion  of  them,  are  of  no  value  to  an  expert  as  a  witness  To  mvike  the 
opinion  of  a  medical  gentleman,  as  to  the  character  and  nature  of  the 
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tionable.  The  physical  condition  and  stite  of  health  of  the  assared 
at  the  time  of  the  application  was  directly  in  issue,  and  any  evidence 
tending  to  show  that  he  was  then  in  sound  health,  and  a  proper  sub- 
ject of  insurance,  was  competent  Bawle  ys.  Am.  Mut.  Life  Ins.  Co., 
supra.  All  persons  of  ordinary  understanding  are  competent  to  form 
an  opinion,  whether  one  whom  they  have  opportunity  to  observe  ap- 
pears to  be  sick  or  well  at  the  time.     1  GreenL  Ev.  §  440,  a. 

Medical  men  of  skill  and  experience  are  not  necessarily  restricted 
to  their  own  observation,  but  may  give  an  opinion  based  upon  facts 
proved  by  others,  or  upon  hypothetical  oases,  when  pertinent  to  the 
issue,  and  evidence  has  been  given  tending  to  prove  the  facts  as- 
sumed. 

The  defendant  asked  the  judge  to  charge  the  jury  that  the  state- 
ments of  the  assured  made  to  Dr.  Mandeville,  if  untrue,  whether  in- 
tentionally false  or  not,  would  vitiate  the  policy.  Dr.  Mandeville  was 
the  medical  examiner  in  behalf  of  the  defendant,  and  the  statements 
referred  to  were  made  by  the  assured  in  answer  to  questions  put  by 
the  examiner,  and  upon  which  in  part  he  based  his  report  to  the  com- 
pany. The  report  of  the  examiner  constituted  no  part  of  the  appli- 
cation for  insurance.  That  was  signed  by  the  applicant,  and  by  a 
a  clause  in  the  written  policy  it  was  provided  that  if  the  representa- 
tions made  in  the  application  should  be  found  in  any  respect  untme 
the  policy  should  be  null  alad  void.  The  statements  in  the  applica- 
tion were  in  the  nature  of  warranties,  and  if  untrue  in  fact^  the  pol- 
icy would  have  been  avoided. 

It  is  sufficient  to  avoid  a  policy  that  any  one  thing  warranted  is  not 
true,  and  where  the  representation  is  a  part  of  the  contract,  its  truth, 
not  its  materiality,  is  in  question.  Anderson  vs.  Fitzgerald,  4  H.  of 
Lords  Cases,  484.  But  a  mere  representation  need  only  be  substan- 
tially complied  with,  and  in  particulars  material  to  the  risk.  It  con- 
stitutes no  part  of  the  contract  of  insurance.  The  representations 
were  verbal,  and  it  is  said  in  Campbell  vs.  N.  E.  Mut  Life  Ins. 
Co.,  98  Mass.,  381,  "  that  verbal  representations  can  never  be  con- 
verted into  warranties,  otherwise  than  by  being  afterward  written  into 
the  policy." 

The  questions  put  by,  and  answered  to  Dr.  Mandeville,  were  not 
written  in  or  referred  to  in  the  policy,  or  made  material  by  it  The 
materiality  to  the  risk  of  a  fact  concealed  or  misrepresented  in  the  ab- 
sence of  fraud,  is  one  of  the  elements,  and  controlling  in  determining 
the  effect  of  such  concealment  or  misrepresentation  upon  the  con- 
tract   Seaman  vs.  Fonnereau,  2  Strange,  1,183  ;  Moses  vs.  Del.  Ins 
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There  was  no  eyidenoe  tending  to  show  any  derangement  of  the 
functions  of  the  brain,  or  moscalar  and  nervona  systems.  There 
was  no  evidence  that  the  recurrence  of  the  periodical  attacks  of  head- 
ache had  an  origin  or  cause  indicating  any  permanent  disease,  or  that 
they,  or  their  cause,  might  shorten  the  life  of  the  subject,  or  that  the 
fact  of  their  existence  was  at  all  material  to  the  risk.  There  was  no 
question  for  the  jury  upon  this  branch  of  the  case,  and  upon  the  issue 
tendered  upon  this  statement  and  representation  of  the  insured,  and 
therefore  the  alleged  error  of  the  judge,  if  error  was  committed  In 
the  submission  of  a  question  to  the  jury  upon  this  representation, 
could  work  no  injury  to  the  defendant,  and  must  be  disregarded. 

There  being  no  eyidenoe  that  the  representation  as  made  was  un- 
true in  fact,  or  that  the  functions  of  the  brain,  and  nervous  and 
muscular  systems,  were  not  in  a  healthy  state,  it  is  not  necessary  to 
consider  whether,  if  the  representations  had  been  untrue,  the  policy 
would  have  been  vitiated  without  proof  that  they  weie  fraudulently 
made.  The  judge  charged  that  the  policy  would  not  be  vitiated, 
although  the  representations  were  not  strictly  true,  if  the  applicant 
answered  the  question  truthfully  as  he  understood  it^  and  as  he 
knew  his  own  case  and  the  peculiarities  of  his  own  case.  We  do 
not  pass  upon  the  exception  to  this  particular  ruling,  for  the  reason 
that  there  was  no  evidence  of  the  untruthfulness  of  the  r^resent- 
ation  as  made  and  reported  to  the  defendant  This  disposes  of  all 
the  objections  to  the  recovery  and  judgment  taken  in  this  court 

The  judgment  must  be  affirmed. 


HeM^  that  it  is  sufficient  to  put  an  end  to  the  polioy  that  there  has  been  a  change  in 
the  title,  and  no  one  can  say  that  a  conveyance  of  the  fee  and  substituting  the 
interest  of  a  mortgagee  in  the  inRured,  is  not  a  subBtantial  change  iu  the  title. 
Judgment  rendered  and  a  new  tiial  granted. 

Appeals  from  judgments  of  the  General  Term  of  the  Supreme 
Court  in  the  Third  Judicial  Department,  affirming  judgments  of  the 
Special  Term  in  favor  of  the  plaintiff. 

These  actions  were  brought  on  two  policies  of  insurance  for  $1,000 
each,  on  a  grist  mill  and  machinery.  The  policies  were  issued  to  the 
"heirs  and  representatives  of  Andrew  Kirk,  deceased,"  and  each 
contained  the  following  provision,  viz. :  "If  the  property  be  sold  or 
transferred,  or  any  change  takes  place  in  title  or  possession,  whether 
by  legal  process  or  judicial  decree,  or  voluntary  transfer  or  convey- 
ance, without  the  consent  of  the  company  indorsed  thereon,  the 
policy  shall  be  void."  The  original  plaintiff  was  Marilla  Kirk,  execu- 
trix of  the  last  will  and  testament  of  said  Andrew  Kirk,  deceased, 
under  which  she  was  authorized,  as  executrix,  to  insure,  sell  and  con- 
vey his  property.  In  February,  1870,  after  the  policies  were  issued, 
MarOIa  Kirk,  as  said  executrix,  sold  the  grist  mill  to  Henry  O.  Ar- 
nold, without  obtaining  the  consent  of  the  insurance  companies  and 
without  notice  to  them,  and  did  not  assign  the  policies  of  insurance. 

The  grist  mill  was  sold  for  $8,000.00  in  cash,  Arnold  giving  a  mort- 
gage back  for  $7,000.00,  which  mortgage  is  still  unpaid.  Arnold  was 
in  possession  of  the  mill,  and  occupied  it  before  purchasing,  and 
when  the  policy  was  given,  under  a  lease  from  Marilla  Kirk,  the  ex- 
ecutrix, and  continued  in  possession  after  the  purchase,  and  at  tho 
time  of  the  fire  by  which  the  mill  was  destroyed  ;  and  there  was  no 
change  with  rejjard  to  the  possession  or  use  and  occupancy  of  the 
mill  from  the  time  of  making  the  insurance.  August  1,  1870,  the 
said  mill  was  destroyed  by  fire,  and  due  notice,  accompanied  with 
proper  proof  of  loss,  was  given  to  the  companies. 

Marilla  Kirk  resigned  her  office  August  29,  1871,  and  the  plain tili! 
was  duly  appointed  trustee  and  administrator,  with  the  will  annexed, 
and  as  such  was  substituted  as  plaintiff  herein. 

The  action  was  tried  at  a  Circuit  Court  of  the  Supreme  Court, 
held  in  Albany,  N.  Y.,  January  30,  1872,  before  Hon.Wm.  L.  Learned, 
Justice,  without  a  jury,  and  plaintiff  was  adjudged  to  recover  in  each 
case  the  full  amount  claimed. 

Samuel  Hand,  for  Appellants, 
John  Gould,  for  Eehpondenls. 
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are,  Talid  policies  in  favor  of  the  plaintiff,  as  testamentary  tmstee  of 
the  real  estate  of  the  deceased,  in  whom  the  title  to  the  premises  in- 
sured was  vested  at  the  time  of  the  insurance.  He  held  the  title  in 
trust  for  the  heirs  of  the  decedent,  o^ad  is  entitled  to  the  benefit  of 
the  policj  in  trust  for  the  beneficiaries  under  the  will,  although  he  is 
not  specifically  named.  Clinton  vs.  Hope  Ina  Co.,  45  N.  Y.,  454  ;* 
Herkimer  vs.  Rice,  27,  ib.,  163. 

Each  of  the  insurances  was  upon  the  condition,  expressed  in  the 
body  of  the  policy,  that  "if  the  property  be  sold  or  transferred,  or 
any  change  take  place  in  the  title  or  possession,  whether  by  legal  pro- 
cess or  judicial  decree,  or  voluntary  transfer  or  conveyance,  etc, 
then,  and  in  every  such  case,  this  policy  shall  be  void." 

The  word  "  property  "  was  used  here  for  the  corpus  of  the  thing 
insured,  as  distinguished  from  the  interest  of  the  insured  in  it,  the 
thing  owned,  and  which  was  capable  of  being  sold  or  transferred,  and 
of  which  possession  could  be  had.  The  word  was  used  as  it  is  in  the 
division  of  property  into  real  or  personal,  to  indicate  the  thing  itself, 
and  not  the  estate  or  interest  in  it  In  other  policies  other  expres- 
sions, widely  different  from  this,  have  been  held  to  mean  simply  the 
insurable  interest  in  the  property  or  thing  insured.  As  in  Hitchcock 
vs.  N.  W.  Ins.  Co.,  26  N.  Y.,  68,  the  policy  was  to  become  void  "  in 
case  of  transfer  or  termination  of  the  interest  of  the  assured  in  the 
property  insured,"  and  it  was  held  that  so  long  as  an  insurable  inter- 
est remained,  the  policy  was  not  avoided.  An  insurable  interest  may 
exist  independent  of  the  title  to  the  property,  and  as  in  that  case  the 
property  may  be  sold,  but  an  insurable  interest  covered  by  the  policy 
may  remain. 

That  case  was  decided  upon  the  peculiar  phraseology  of  the  condi- 
tion. The  conditions  before  us  are  broader,  and  intended  to  provide 
against  a  transfer  of  title  or  change  in  the  title  or  possession,  irre- 
spective of  any  insurable  interest  that  might  arise  or  remain  upon 
the  change  of  title.  In  other  cases  cited  the  conditions  of  the  poli- 
cies have  differed  somewhat  in  words  from  that  in  Hitchcock's  case, 
but  were  in  substance  the  same,  and  in  none  of  the  cases  upon  which 
the  respondent  relies  did  the  condition  make  void  the  policy  upon  a 
sale  or  transfer  of  the  property  itself. 

The  condition  found  in  these  poHcies  has  been  held,  whenever  it  has 
come  before  the  courts,  to  prohibit  the  sale  or  transfer  of  the  proper- 
ty, and  a  change  of  title  has  been  held  to  work  an  avoidance  of  the 
policy.     It  is  by  no  means  a  forfeiture  or  penalty,  or  in  the  nature  of 

*  1  luB.  Law  Joar'l,  436. 
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perform  the  condition  of  the  mortgage,  and  the  latter  cotdd  at  any 
time  discharge  the  lien  by  paying  the  mortgage  debt. 

AVliile  the  interests  of  the  owner  in  fee  and  the  mortgagee  are 
both  insurable,  and  each  may  have  independent  insurances,  each 
covering  his  own  interest,  the  interests  are  entirely  distinct,  and  the 
rights  and  obligations  of  the  parties  to  the  contract  diflferent.  Had 
the  plaintiff  been  insured  as  mortgagee,  the  insurer,  upon  payment 
of  a  loss,  would  be  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee  against  the  mortgagor:  The  distinction  between  an  issne 
based  on  a  denial  of  an  insurable  interest,  and  the  question  whether 
there  had  been  an  alienation  or  change  of  title  was  recognized  in 
Orrell  vs.  Hampden  F.  Ins.  Co.,  13  Gray,  431.  A  change  of  title, 
valid  as  between  the  parties,  was  treated  as  a  breach  of  the  condition, 
but  there  no  alienation  was  proved.  A  mortgage  is  not  an  alien- 
ation of  the  property  mortgaged,  but  when  the  condition  of  the 
policy  was  that  "  all  alienations  and  alterations  in  the  ownership, 
etc.,"  of  the  property  should  make  void  the  policy,  a  mortgage  was 
held  to  be  an  alteration  of  the  ownership,  and  to  make  Toid  the  in- 
surance. Edwards  vs.  Mut  Safety  F.  Ina  Co.,  1  Allen,  311.  The 
court  thought  it  material  to  the  insurers  to  know  who  had  title  to  or 
interest  in  the  property  insured. 

The  question  was  directly  before  this  court  in  Springfield  F.  and 
M.  Ins.  Co.  vs.  Allen,  43  N.  Y.,  389,*  and  it  .was  there  held  without 
dissent,  following  the  current  of  authority  and  giving  the  poUcy 
a  fair  and  reasonable  interpretation,  that  the  policy  providing  it 
should  be  void  upon  "  any  change  of  title  in  the  property  insured," 
it  became  void  by  a  transfer  of  the  premises  by  the  owner,  although 
the  interest  of  the  assured,  a  mortgagee,  was  not  changed  subsequent 
to  the  date  of  the  policy.  Where  the  insurance  was  to  the  owner  of 
the  property,  loss,  if  any,  payable  to  a  mortgagee  with  a  similar  con- 
dition as  in  this  case,  an  alienation  of  the  property  by  the  mortgagor 
was  adjudged  to  make  void  the  policy.  Grosvenor  vs.  Atlantic  F, 
Ins.  Co.,  of  Brooklyn,  17  N.  Y.,  391.  The  condition  is  not  capable  of 
two  readings,  and  the  courts  have  no  right,  under  the  pretense  of  in- 
terpretation, to  nullify  a  material  provision  inserted  for  the  reasonable 
protection  of  the  insurers,  and  thus  exercise  a  dispensiYig  power  in*fa- 
vor  of  the  insured.  It  cannot  be  said  that  a  conveyance  of  the  fee 
and  the  taking  back  a  mortgage  for  the  purchase  money,  is  not  as  well 
a  sale  and  transfer  as  a  change  of  title. 

It  is  sufficient  to  put  an  end  to  the  policy  that  there  has  been  a 

»  1  luu.  Law  Joarl,  57. 


Digitized  by  CjOOQ IC 


was  liable  under  policies  issued  to  him.  He  was  also  one  of  the  original  sub- 
scribers to  the  capital  stock  of  the  company,  and  a  part  only  of  the  amount 
subscribed  hod  been  paid.  For  the  remainder  he  had  given  his  promissory 
notes,  which  were  unpaid  at  the  time  of  the  decree  in  bankruptcy.  The  plain- 
tiff was  also  at  the  time  of  the  fire  the  treasurer  of  the  company,  and  nad  a 
large  amount  of  the  company's  funds  in  his  hands. 

Hddj  that  if  the  amount  due  from  the  plaintiff  to  the  company  for  his  subscription 
to  the  stock  was  an  ordinary  debt,  he  would  have  the  right  to  set  off  against  it 
his  losses  under  the  policies. 

Eeld,  that  the  charter  of  the  company  permits  him  to  retain  a  part  of  the  com- 
pany's capital,  and  hold  it  in  trust  ror  the  creditors,  and  that  to  allow  him, 
when  the  company  is  insolvent  and  bankrupt,  to  pay  himself  for  his  losses 
under  the  policies  out  of  this  capital,  would  enable  him  to  take  advantage  of 
his  fiduciary  relations  to  obtain  a  preference  over  other  creditors. 

Edd,  that  before  a  set  off  would  be  admissible  as  between  the  company  and  its 
treasurer  in  case  of  the  insolvency  or  bankruptcy  of  the  company,  there  must 
be  satis£BM}tory  evidence  that  he,  as  to  the  money  in  his  possession,  had  taken 
the  position  of  an  outside  party,  and  that  the  setoff  is  not  maintainable  unless 
there  is  established  the  simple  relation  of  debtor  and  creditor.  Claim  for  the 
Bet-off  overruled. 

Geo.  W.  Smith  and  Samuel  W.  Pulleb,  for  ChmplainanL 
Williams  &  Thompson,  for  Assignee. 


D&UMMOND,  J. 

This  was  a  bill  in  equity  to  claim  a  set-off  against  certain  demands 
of  the  assignee  of  the  company.  The  debt  sought  to  be  set  off  arose 
as  follows  :  At  the  time  of  the  fire  in  Chicago,  on  the  8th  and  9th 
of  October,  1871,  the  plaintiff  held  several  policies  of  insurance 
against  the  company,  as  indemnity  for  loss  by  fira  He  sustained 
loss  to  a  large  amount^  which,  it  is  conceded,  was  within  the  terms 
of  the  policies,  and  for  which  the  company  is  liable.  This,  and  other 
losses  at  the  same  time,  rendered  the  company  insolvent,  and  it  was 
shortly  after  put  into  bankruptcy  by  its  creditors.  The  assignee, 
while  admitting  the  liability  of  the  company,  denied  that  the  debt 
could  be  set  off  against  the  demands  of  the  company,  and  filed  a 
cross  bill  asking  for  a  decree  against  the  plaintiff  for  these  demands. 
They  were  two,  and  the  first  arose  as  follows  :  The  charter  of  the 
company  authorized  the  subscribers  to  the  stock  to  pay  a  small  per- 
centage of  their  subscriptions  in  money,  and  to  give  notes  with  real 
or  personal  security  for  the  remainder,  and  declared  that  when  $50,- 
000.00  of  the  capital  stock  was  subscribed,  and  five  per  cent  paid, 
and  the  remainder  secured,  business  could  be  commenced.  The 
plaintiff  was  one  of  the  original  subscribers  for  a  considerable 
amount  of  the  stock,  and  paid  in  one  installment,  and  gave  promis- 
sory notes  to  the  company,  secured  as  required,  for  the  remainder. 
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bis  losses  under  policies  of  the  company  against  his  subscription  to 
the  stock.  In  one  sense,  what  the  plaintiff  owes  the  company  on  his 
stock  is  a  debt  due  the  company.  What  the  company  owes  the  plain- 
tiff on  his  policies  of  insurance  is  a  debt  due  the  plaintiff  The  debts 
are  mutual,  in  that  they  exist  from  one  to  the  other  reciprocally.  And 
if  the  debt  due  from  the  plaintiff  were  an  ordinary  debt,  then,  as  we 
have  already  decided  in  the  case  of  Drake  vs.  Rollo,  assignee,  the  set- 
off would  be  allowed,  although  the  result  would  be  to  pay  the  plain- 
tiff his  claim  against  the  company  in  preference  to  other  creditors.  We 
are  to  apply  the  bankrupt  law  to  the  law  of  the  State  creating  the 
corporation.  The  charter  authorized  the  company  to  commence  busi- 
ness on  the  payment  of  five  per  cent  of  the  amount  subscribed,  pro- 
vided the  payment  of  the  remainder  of  the  stock  was  secured. 

The  purpose  of  this  was  to  accommodate  the  stockholders,  by  per- 
mitting secured  promises  to  pay  to  stand  in  the  place  of  the  money. 
It  was  still  intended  as  a  fund  to  protect  the  creditors  of  the  com- 
pany, and  the  charter  pointed  out  the  special  manner  in  which  the 
fund  could  be  made  available  in  case  of  necessity,  and  which  has  been 
followed  in  this  case.  So  long  as  the  company  was  solvent  there 
might  not  be  any  serious  objection  to  the  stockholder  insisting  that 
his  loss  on  a  policy  should  be  an  answer  to  a  call  to  pay  his  subscrip- 
tion to  the  stock,  because  if  he  were  to  pay  his  subscription,  the  com- 
pany would  be  obliged  immediately  to  refund  to  the  extent  of  the 
loss.  In  that  case  no  one  is  injured  by  the  allowance  of  the  set-off.  But 
where  the  company  is  insolvent  and  bankrupt,  it  is  different.  Some 
one  must  sustain  a  loss,  and  the  question  is  whether  the  stockholder 
who  has  not  paid  his  stock  subscription,  and  who  happens  to  have  a 
policy  on  which  the  company  is  liable,  shall  bear  his  share  of  the  loss, 
or  shall  be  paid  in  full  the  extent  of  his  subscription.  Does  the  fact 
of  insolvency  or  bankruptcy  make  no  change  in  the  rule  ?  We  think 
it  does,  and  that  there  is  a  difference  in  piinciple  between  the  two 
cases.  We  have  the  right  to  judge  of  causes  from  their  effects,  and 
to  reason  accordingly,  and  certainly  we  ought  not  to  sanction  a  rule 
which  produces  so  much  loss  to  the  general  creditors  of  the  company, 
unless  by  following  a  different  course  we  trench  upon  some  settled 
principles  of  law  or  equity.  Where  a  party  borrows  from  the  capital 
of  the  company,  takes  out  a  policy,  sustains  a  loss,  and  in  case  of  in- 
solvency and  bankruptcy  claims  to  set  it  of^  we  admit  it,  because  he 
is  an  ordinary  debtor  of  the  company,  and  therefore  comes  within  the 
rule  that  one  debt  answers  another,  however  hard  it  may  occasionally 
be,  and  doubtful  on  general  principles  of  ethics.     But  in  this  case  the 


Bays,  it  is  bis  opinion  that  there  would  be  a  set-off  under  a  particular 
section  of  the  statute. 

The  other  case  is  In  re  UniTersal  Banking  Corporation,  5  Law  Re- 
ports (Chancery  Appeal  Cases),  492,  1869-70 — and  is  similar  to  the 
first  and  relies  upon  it. 

So  far  as  these  cases  show  that  a  subscriber  to  the  stock  of  a  com- 
pany may  set  off  a  demand  due  from  the  company  against  his  sub- 
scription, under  the  circumstances  set  forth,  there  may  be  certain 
analogies  between  those  cases  and  this,  though  the  debts  are  treated 
throughout  as  ordinary  debts,  and  no  consideration  seems  to  have 
been  given  to  any  relation  of  trust  existing  between  the  parties.  And 
befsides,  as  already  intimated,  there  are  various  statutes  referred  to, 
which  may  have  more  or  less  affected  the  views  of  the  court.  The 
winding-up  act  seems  to  concede  that  the  principle  of  set-of^  in  case 
of  contribution,  is  wrong,  as  it  prohibits  it. 

These  cases  were  both  decided  after  the  passage  of  our  bankrupt 
law,  and  therefore  could  not  have  entered  into  the  consideration  of 
the  law-maker.  But  there  are  some  decisions  in  this  country  which  do 
not  agree  with  the  principle  of  those  late  Enghsh  cases. 

It  seems  to  be  admitted  by  the  counsel  of  the  plaintiff  that  in  the 
case  of  mutual  companies,  so-called,  the  rule  did  not  apply  of  allow- 
ing set-off  One  case  may  be  referred  to — ^Lawrence  vs.  Nelson,  21 
New  York  R,  158 — where  the  party  had  given  what  is  termed  a  "  pre- 
mium note,"  and  had  sustained  a  loss^-one  a  debt  due  him  from  the 
company,  the  other  by  him  to  the  company,  and  he  sought  to  set  off 
his  claim  on  the  policy  against  his  premium  note,  and  the  court  held 
that  this  could  not  be  done  in  that  case,  because  the  note  constituted 
a  part  of  the  capital  of  the  company,  and  in  case  of  insolvency  to 
suffer  it  to  be  done  would  be  giving  one  creditor  an  unfair  advantage 
over  another. 

The  bankrupt  in  this  case  was  called  a  mutual  company,  though 
technically  a  stock  company,  but  we  are  somewhat  at  a  loss  to  under- 
stand the  alleged  difference  between  the  two  cases  ;  it  is  true  we  can 
call  one  a  joint  stock  company  and  the  other  a  mutual  company,  but 
names  do  not  change  things.  In  both  the  "  bills  payable  "  constitute 
a  part  of  the  capital  of  the  company,  and  a  trust  fund  for  the  benefit 
of  creditors.  In  both  the  party  owing  the  bills  receivable  has  met 
with  a  loss  on  a  policy  of  the  company.  The  difference,  if  any,  seems 
to  be  in  favor  of  the  premium  note  as  claiming  a  set-ofi^  because  that 
is  given  for  the  po  jcy,  and  by  a  species  of  arrangement  stands  indi- 
ractly  as  a  part  ui  the  cap^ial  whereas  here  the  bills  receivable  have 


an  ordinary  policy-holder,  and  he  would  occupy  a  vantage  ground 
over  others. 

There  are  several  difficulties  in  the  way  of  a  set-off  on  the  special 
facts  of  the  case.  The  plaintiff  was  elected  treasurer  in  1870.  What- 
ever arrangement  was  made,  if  at  all,  was  prior  to  that  time.  The 
most  that  can  be  said  is  that  after  he  was  elected  treasurer,  the  funds 
in  his  hands,  while  they  were,  from  time  to  time,  reported  as  cash  or 
capital,  drew  interest,  which  was  accounted  for,  and  this  with  the  ac- 
quiescence of  those  who  may  be  presumed  to  represent  the  company. 
There  was  no  distinct  contract  made  with  him  while  he  was  treasurer 
which  would  constitute  him  the  debtor,  and  nothing  more,  of  the 
company. 

The  plaintiff  was  not  only  the  banker  of  the  company,  but  its 
treasurer,  considered  as  sustaining  those  relations  to  the  company 
pertaining  to  the  office.  It  is  very  clear  that  whatever  may  have 
been  the  view  of  the  plaintiff,  the  directors  and  the  company  did  not 
regard  the  plaintiff  as  the  mere  borrower  of  the  funds  in  his  hands, 
and  before  a  set-off  would  be  admissible  as  between  the  company 
and  its  treasurer  in  case  of  the  insolvency  or  bankruptcy  of  the  for- 
mer, there  ought  to  be  satisfactory  evidence  that  he,  as  to  the  money, 
had  taken  the  position  of  an  outside  party  ;  in  other  words,  that  he 
had,  as  to  the  money,  ceased  to  be  the  treasurer  of  the  company. 

"We  need  not  refer  to  the  question,  whether  if  it  was  a  loan  to  the 
treasurer  by  the  directors,  it  was  a  violation  of  law,  and  therefore 
invalid.  We  prefer  to  place  it  on  the  ground  that  under  some  of  the 
conceded  facts  of  the  case  the  set-off  is  not  maintainable,  unless 
there  is  estabHshed  the  simple  relation  of  debtor  and  creditor.  This, 
we  think,  has  not  been  done,  and  therefore  we  overrule  the  claim  of 
set-efff 

The  original  bill  will  be  dismissed,  and  a  decree  will  be  rendered 
for  the  assignee  on  the  cross-bill  for  the  amount  due. 


Beynoldb,  C. 

The  plaintifis  were  insured  by  the  defendant  on  merchandise, 
hazardous  and  not  hazardous,  contained  in  brick  store,  No.  360  Pearl 
Street,  in  the  city  of  New  York.  The  insurance  was  in  fact  eflfected 
upon  the  plaintiffs*  stock  of  tobacco  and  BnrxS,  in  the  building  named, 
which  they  held  under  a  lease  containing  a  provision  that  the  pre- 
mises were  not  to  be  used  or  occupied  for  any  business  deemed  extra 
hazardous  by  insurance  companies,  on  account  of  fire.  The  plaintiffs 
manufactured  tobacco  in  New  Jersey,  had  their  place  of  business  in 
Water  Street,  New  York,  and  occupied  a  part  of  the  premises  in 
Pearl  Street  for  the  purpose  of  storing  manufactured  tobacco  and 
snufif.  At  the  time  the  policies  were  issued,  the  plaintiff  were  the 
lessees  of  the  entire  building,  which  seems  to  have  been  one  of  five 
stories,  and  they  at  some  time  occupied  the  third  floor  and  the  base- 
ment, but  at  the  time  of  the  fire  were  only  occupying  the  basement 
with  their  stock  of  tobacco.  In  April,  1863,  while  the  policies  were 
in  force,  the  plaintiff  permitted  Saurin  &  Osgood  to  come  in  and  oc- 
cupy the  first,  second,  fourth  and  fifth  floors  of  the  building  in  their 
business,  and  they  were  in  such  occupation  when  the  fire  occurred, 
and  it  happened  from  the  explosion  of  some  combustible  material 
they  necessarily  employed.  Saurin  &  Osgood  manufactured  chairs, 
or  partially  did  so,  in  Gardner,  Massachusetts.  The  business  which 
they  introduced  into  No.  360  Pearl  Street  was  the  finishing  of  chairs, 
which  had  been  manufactured  in  the  rough  at  their  factory  in  Mas- 
sachusetts, were  shipped  in  an  incomplete  state  in  boxes,  and  whea 
they  reached  360  Pearl  Street,  New  York,  the  boxes  were  opened,  the 
shavings  in  which  they  had  been  packed  were  scattered  around 
loosely,  and  the  fragmentary  parts  of  chaii*s  were  in  various  forma 
fitted  together,  and  made  perfect  for  sale.  In  the  performance  of  this 
work,  fi'om  eight  to  ten  men  were  constantly  employed,  with  various 
tools  and  implements,  and  among  other  necessary  things,  glue,  paint, 
alcohol,  varnish,  and  benzine,  requiring  four  or  five  barrels  at  a  time. 
In  the  ordinary  course  of  the  business  in  which  Saurin  &  Osgood 
were  engaged,  the  alcohol  lamp,  used  for  heating  glue,  with  which 
different  parts  of  a  chair  were  put  together,  exploded,  and  the  fire 
ensued  in  consequence. 

The  contract  of  insurance  provided  that  ''if  the  premises  at  any 
time  during  the  period  shall  be  used  for  the  purpose  of  carrying  on 
therein  any  trade  or  occupation,  or  for  keeping  therein  any  articles 
denominated  hazardous  or  especially  hazardous,  in  the  second  class 
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therefore,  that  a  stock  of  "cabinet  ware''  was  covered  by  the  terms 
of  the  policy,  I  am  not  able  to  discover  anything  in  the  contract  of 
insurance  that  permitted  the  plaintifb  to  allow  Sanrin  k  Osgood  to 
occupy  any  part  of  the  premises  for  purposes  such  as  the  evidence 
disclosed.  It  appears  to  be  very  clear  that  in  the  first  class  of  haz- 
ards no  process  of  manufacture  or  completion  of  any  article  therein 
named  was  contemplated.  It  obviously  has  reference  to  the  mere 
keeping  or  storage  of  the  article  named  in  a  finished  state.  If  other- 
wise, the  subsequent  restrictions  of  the  policy  against  various  tradesi, 
and  their  incidents,  and  the  presence  of  combustible  materials  are  of 
no  significance. 

It  must  be  admitted  that  there  is  of  necessity  a  large  difference  in 
the  risk  of  insuring  against  fire  any  article  completed  and  finished, 
stored  in  any  building,  and  the  same  article  in  an  unfimshed  state, 
while  undergoing  in  various  forms  the  process  of  completion.  In  the 
one  case  the  thing  might  appear  very  harmless,  and  in  the  other  it 
might  be  quite  different ;  and  it  seems  that  in  the  policy  we  have  to 
consider,  the  distinction  is  very  apparent,  and  presents  no  question 
for  a  jury.  I  do  not  agree  that  it  is  to  be  sent  to  a  jury  to  say 
whether  or  not  a  lot  of  disjointed  chairs,  in  an  unfinished  and  incom- 
plete state,  is  a  stock  of  ''cabinet  ware  "  in  the  sense  in  which  those 
terms  are  employed  in  the  policy.  They  plainly  were  not>  and  the 
defendant  was  entitled  to  judgment  Pindar  vs.  The  Continental 
Ins.  Co.,  38  N.  T.,  364 ;  Lee  va  Howard  Ins.  Co.,  3  Tray,  692  ;  Ma- 
comber  vs.  same,  7  id.,  257 ;  Whitmarsh  vs.  Charter  Oak  Ins.  Co.,  2 
Allen,  581 ;  Richards  va  The  Protective  Ina  Co.,  30  Maine,  373. 

It  is  presumed  that  the  evidence  offered  by  the  defendant  to  show 
that  the  risk  was  increased  by  the  use  to  which  Saurin  &  Osgood  de- 
voted the  premises,  was  ruled  out  upon  the  principle  that  the  trade 
of  ''  chair  finishing "  meant  a  stock  of  ''  cabinet  ware,"  and  that 
therefore  the  additional  risks  incidental  to  the  keeping  of  a  stock  of 
cabinet  ware  were  agreed  to  be  borne  by  the  insured.  I  am  by  no 
means  clear  that  in  any  view  of  the  case  this  evidence  should  not 
have  been  received ;  but  as  I  prefer  to  dispose  of  the  case  upon  the 
other  ground,  it  is  not  necessary  to  discuss  that  question. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with  costa 
to  abide  the  event 
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since  a  former  insurance  upon  it»  when  its  yalue  had  been  stated  at 
the  same  amount  as  in  the  present  policy.  It  was  claimed  that  the 
agent  of  the  defendant  knew  of  all  the  facts  in  regard  to  the  property, 
at  the  time  the  application  was  made.  The  decision  of  the  court 
covers  many  other  points  raised  in  regard  to  practice,  construction, 
evidence,  the  effect  of  false  statements,  etc. 

The  case  of  Higbie^  Ex*r,  vs.  Uie  Guardian  Mutual  Life  Ins,  Oo,j  de- 
cided in  the  Court  of  Appeals  of  New  York,  involved  questions  re- 
lating to  medical  experts  and  their  testimony,  and  to  representation 
and  warranty.  The  court  lays  down  the  doctrines  applying  to  these 
subjects,  and  especially  to  verbal  and  fraudulent  representations. 

The  case  of  Savage,  Trudee,  etc.  vs.  The  Houxtrd  Ins,  Co.,  and  the 
same  plaintiff  against  Hie  Long  Island  Ins,  Co.,  were  heard  together 
in  the  Court  of  Appeals  of  New  York.  The  policies  were  issued  on 
•a  grist  mill,  and  the  main  defense  on  the  part  of  the  companies  was 
under  a  provision  of  the  policies,  that  if  the  property  should  be  sold 
or  transferred,  or  if  any  change  should  take  place  in  the  title  or  pos- 
session, without  the  consent  of  the  companies,  the  policies  should  be 
void.  The  court,  reversing  the  judgment  of  the  court  below,  held 
that  a  sale  of  the  property,  with  a  mortgage  upon  the  property  to 
secure  the  purchase  money,  amounted  to  a  change  of  title  and 
avoided  the  policie&  The  court  also  laid  down  the  principles  of  con- 
struction applying  to  policies  of  insurance,  and  defined  the  insurable 
interest  of  trusteea 

In  Scammon  vs.  Kimball,  assignee  of  The  Mutual  Security  Company, 
which  became  insolvent  on  account  of  losses  at  the  great  Chicago 
fire,  the  plaintiff  demanded  that  the  amount  due  him  for  losses  cov- 
ered by  policies,  should  be  set  off  in  satisfaction  of  claims  against 
him  for  unpaid  subscriptions  to  the  capital  stock  of  the  company, 
and  for  amounts  due  from  him  as  treasurer  of  the  company.  The 
United  States  Circuit  Court  held  that  these  claims  against  the  plain- 
tiff should  go  to  satisfy  the  claims  of  all  the  creditors  of  the  com- 
pany, and  denied  the  set-off 

In  Appleby  us.  The  Astor  Fire  Ins.  Co.,  heard  in  the  Commission  of 
Appeals  of  New  York,  the  respondents,  manufacturers  of  tobacco  and 
snuf^  were  insured  on  premises  used  for  storage  of  manufactured  to- 
bacco. Subsequent  to  the  insurance,  a  portion  of  the  premises  was 
let  for  the  purpose  (ft  chair-finishing,  and  from  the  materials  used  in 
this  business  the  fire  occurred.  Judgment  was  entered  against  the 
insurance  company  in  the  Supreme  Court,  but  it  was  reversed  and  a 
new  trial  granted  by  the  Commission  of  Appeals. 
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ness  their  ignorant  crudities,  careless  or  forgetfal  of  the  tact  that  they 
may  be  imperilling  the  life  of  an  innocent  being." 

And  not  only  are  such  physicians  sworn,  but  their  opinions  nsoally 
)iaye  as  much  weight  with  the  jury  as  those  of  the  most  skillful  spe- 
cialist ;  indeed,  we  may  safely  say  even  greater  weight,  as  the  former 
are  generally  selected  from  the  immediate  locality,  and  are  known 
either  personally  or  by  reputation  to  the  jurors. 

But  the  ordinary  physician  is,  after  all,  not  the  most  dangerous 
witness  in  cases  of  alleged  poisoning.  The  toxicologist  is  the  main 
witness,  on  whose  skill,  and  knowledge,  and  integrity  depends  the 
issue  of  life  and  death.  There  is,  therefore,  no  excuse  or  palliation 
for  ignorance  or  blundering  on  his  part,  such  as  was  exhibited  by 
Professor  Aiken,  of  the  Uniyersity  of  Maryland,  in  the  recent  cases 
of  Dr.  Schoeppe  and  of  Mrs.  Wharton.  Dr.  Wood  speaks  of  him 
with  righteous  indignation,  and  details  his  gross  mistakes  with  a- 
caustic  pen.  Schoeppe,  it  will  be  remembered,  was  a  young  Qerman 
physician,  practicing  in  Carlis'le,  Pa.  He  became  engaged  to  be 
married  to  a  Miss  Stennecke,  a  wealthy  maiden  of  sixty  years  of  age. 
In  January,  1869,  Miss  Stennecke  feeling  unwell.  Dr.  Schoeppe  was 
called,  and  gave  her  an  emetic.  In  the  afternoon  she  was  weak,  but 
apparently  not  ilL  In  the  evening  she  became  worse  and  very 
drowsy.  She  was  put  to  bed,  and  was  not  seen  again  until  the  next 
morning,  when  she  was  found  comatose,  "  with  contracted  pupils,  ir- 
regular respiration,  and  complete  muscular  relaxation."  Late  in  the 
afternoon  she  died.  Afterward,  a  will  being  found  in  favor  of  Dr. 
Schoeppe,  he  was  charged  with  having  poisoned  her,  and  her  body 
was  exhumed  and  subjected  to  a  post  mortem,  which,  "  for  culpable 
carelessness  and  inexcusable  omissions,  stands  unrivaled."  Professor 
Aiken  made  a  chemical  examination  of  the  stomach,  and  reported 
the  finding  of  prussic  acid,  and  testified  at  the  trial  tfiat  the  de- 
ceased had  received  a  fatal  dose  of  that  poison.  Backed  by  au 
apothecary  and  the  village  doctor,  the  evidence  of  Aiken  led  to  a 
verdict  of  "  guilty  ;"  although  Dr.  Wormley,  who  had  made  toxicolo- 
gy a  life-long  study,  stoutly  protested  that  it  was  impossible  that 
Miss  Stennecke  could  have  been  killed  by  prussic  acid,  because  that 
poison  does  its  work  in  a  few  minutes,  while  she  had  lived  nearly 
twenty-four  hours  after  the  alleged  poisoning.  Dr.  Schoeppe  was 
condemned  to  death.  So  soon  as  the  evidence  got  before  the  public, 
the  analysis  of  Aiken  and  the  evidence  of  the  medical  experts  was 
"  condemned  by  the  united  voice  of  all  the  scientific  world,"  and  at 
last,  after  a  protracted  confinement,  and  after  the  condemned  man 


of  hospital  steward  at  Washingtoii  to  that  of  profess^  of  chemistry 
in  a  small  institution  at  Baltimore/'  His  analysis  proved  to  be  even 
more  defective  than  that  of  Professor  Aiken.  It  is  worthy  of  note 
that  there  were  in  Baltimore  several  chemists  of  conceded  ability  in 
toxicology,  and  of  unquestioned  integrity,  and  the  wonder  is  that^  if 
the  prosecution  reaUy  did  believe  that  the  deceased  had  been 
poisoned,  and  were  not  afraid  of  the  truth,  they  did  not  at  least 
allow  the  presence  of  these  gentlemen  at  the  analysis.  Judge  Pierce^ 
afterward  writing  of  this  trial,  said  :  "  I  do  not  know  of  any  case 
in  the  annals  of  criminal  jurisprudence  which,  from  the  evidence 
submitted  in  the  case,  had  so  baseless  a  foundation  for  so  grave  a 
charge." 

On  the  trial  of  Mrs.  Wharton  for  an  attempt  to  poison  Van  Ness, 
we  have  not  the  space,  nor  is  it  necessary,  to  speak.  The  medical 
evidence  for  the  prosecution  was  from  the  same  persons  who  figured 
in  her  first  trial,  and  was  quite  as  faulty  and  insufficient  We  may 
express  the  hope,  however,  that  that  will  be  the  last  case  in  which 
Professor  Aiken  will  take  so  prominent  a  part  His  career  has  been 
sufficiently  extended.    Dr.  Wood  relates  the  follovring  : 

"  Some  little  time  since,  upon  the  chemical  evidence  of  Professor 
Aiken,  a  poor  colored  woman  was  hung  in  Anne  Arundel  Coimty, 
Maryland.  She  died  protesting  her  innocence,  and  the  general  im« 
pression  appears  to  be  now  that  she  did  not  commit  the  crime.  A 
prominent  member  of  the  Maryland  bar  told  me  recently  of  a  case 
tried  in  that  State,  in  which  the  accused,  as  he  stated,  certainly  did 
kill  the  deceased  wjth  arsenic,  yet  in  which,  by  showing  the  insuffi- 
ciency of  Professor  Aiken's  analysis  of  the  stomach,  he  obtained  the 
acquittal  of  the  prisoner." 

The  career  of  this  Maryland  professor  may  prove  useful  in  calling 
public  attention  to  the  defects  in  our  system,  or  rather  want  of  sys- 
tem, of  securing  medical  expert  evidence,  and  may  lead  to  speedy  and 
radical  reform.  Bad  cases  sometimes  lead  to  good  law,  and  this  case 
is  one  of  the  very  worst  character.    But  what  change  is  advisable  ? 

Dr.  Wood  refers  to  a  suggestion  made  in  the  American  Medical  As- 
sociation, that  in  cases  of  poisoning  the  court  appoint  a  commission 
to  collect  the  scientific  evidence,  and  adds  that  while  this  at  first  sight 
seems  practical,  there  is  danger  of  the  court  appointing  just  such 
men  as  Professor  Aiken.  The  system  adopted  in  Prussia^  though  ap- 
parently complicated,  is  probably  the  best  in  use,  and  one  which  has 
given  to  Prussia  "  the  best  corps  of  experts  the  world  has  ever  seen, 
as  well  as  the  most  eminent  individual  medical  jurists.''    There  the 
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of  government,  the  public  naturally  looked  to  men  trained  to  the  bar, 
to  supply  the  requisite  qualifications  as  leaders  and  guides  in  perfect- 
ing the  great  experiment  in  which  the  country  was  involved.  In  this 
way,  for  many  years  after  the  affairs  of  the  government  and  its  gen- 
eral policy  had  become  settled,  a  kind  of  prestige  attached  to  the 
name  and  profession  of  a  lawyer,  often  indeed  but  indifferently  sus* 
tained,  which  gave  them  a  consequence  within  the  localities  in  which 
they  were  scattered  through  the  countiy,  which  continued  rather  by 
force  of  tradition  than  any  special  learning  or  capacity  which  they 
possessed  as  individuals.  The  doctor,  the  minister,  and  the  lawyer 
of  the  village  were  the  organs  and  oracles  of  the  village  opinion,  and 
the  lawyer  was  content  with  an  income  of  a  few  hundred  dollars  a 
year,  because  it  enabled  him  to  live  as  comfortably  as  his  neighbors, 
while  he  was  superior  to  most  of  them  in  the  respect  paid  to  his 
judgment  and  opinion. 

In  such  a  state  of  things  legal  education  was  a  secondary  matter. 
Any  man  would  have  the  mechanical  trade  of  a  lawyer  by  two  or 
three  years'  work  in  an  office,  drawing  writs  and  deeds  from  forma, 
collecting  debts  and  reading  his  law-  out  of  his  statutes,  o£  picking  up 
at  the  sessions  of  the  courts,  hints  and  data  from  the  judge  and  lead- 
ing counsel,  and  the  rest  was  taken  for  granted  by  the  people,  who 
did  not  trouble  themselves  to  question  the  capacity  of  whomsoever  had 
been  admitted  to  the  bar.  In  the  mean  time,  a  few  at  every  bar  be- 
came, from  choice  as  well  as  a  kind  of  necessity,  expert  managers  of 
cases,  and  able  and  often  studious  and  learned  jui-ists  and  advocates. 
The  higher  courts  were  graced  and  dignified  by  wise  and  upright 
judges  holding  their  placet  by  an  independent  tenure,  and  the  pres- 
tige of  the  profession  was  sustained  by  the  respect  and  admiration 
which  its  leaders  won  for  it. 

But  in  process  of  time  a  marked  and  permanent  change  came  over 
the  country  and  the  bar.  Education,  especially  of  the  colleges,  be- 
came more  widely  diffused.  It  was  no  longer  limited  to  the  profes- 
sions. As  party  politics  succeeded  to  statesmanship,  and  noisy  parti- 
sanship took  the  place  of  tried  patriotism  and  sound  judgment,  pub- 
lic office  came  to  be  sought  for  as  a  source  of  profit  and  the  means  of 
livelihood.  In  such  a  state  of  things,  money  became  more  and  more 
the  chief  end  for  which  men  labored,  since  it  was  made  the  test  and 
measure  of  a  man's  social  position,  influencing  and  controlling  poli- 
tics through  the  press  and  the  caucus,  and  giving  consequence  to  men 
who  without  it  were  of  no  account  in  the  community.  There  was  a 
reason,  therefore,  why  it  became  an  object  with  young  men  to  gain 
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office  busmes&  Instead  of  any  of  our  sohools  requiriog  too  mnoh 
elementary  training,  our  belief  is  that,  regarded  as  a  means  of  bring- 
ing up  and  sustaining  the  profession  where  it  used  to  stand,  in  the 
front  rank  of  Hberal  callings,  there  must  be  a  new  departure  in  the 
training  which  is  to  fit  young  men  for  admission  to  it,  corresponding, 
in  some  measure,  to  the  advance  made  in  educating  students  in  our 
technical  schools  and  institutes  of  science.  In  another  article  we 
hope  to  explain  some  of  the  points  wherein  we  are  behind  in  what 
should  be  the  subjects  taught^  and  the  purposes  aimed  at,  in  the  in- 
struction of  these  schools. 

It  is  enough  for  the  present  that  we  protest  against  degrading  the 
profession  to  a  mere  money-making  business.  Let  the  rich  shoe- 
maker build  and  enjoy  the  best  houses  in  the  village  ;  let  the  manu- 
facturer of  patent  pills  manipulate  county  caucuses,  and  John  Morris- 
sey  play  the  game  of  politics  till  he  wins  a  seat  in  Congress  ;  but  let 
the  profession  still  have  a  right  to  boast  that  it  has,  as  of  old,  a  class 
whose  ambition  is  aboye  mere  outside  show  and  the  honors  which 
fawning  and  flattery  can  win ;  and  who,  standing  in  the  foremost 
rank  of  culture  and  civilization,  are  able  to  guide  the  public  mind  in. 
the  great  political  inquiries  of  the  day,  to  help  solve  the  moral  pro- 
blems upon  which  the  progress  of  the  race  depends,  and  at  the  same 
time  to  act  as  the  safe  counselors  and  fearless  advocates  in  uphold-- 
ing  the  cause  of  private  justice,  and  thereby  to  inspire  new  confldence 
in  all  men  in  the  protection  which  the  law  holds  over  them. 

But  while  we  would  have  the  aims  and  purposes  of  the  profession 
of  this  high  order,  it  is  not  to  be  concealed  that  to  attain  them  re- 
quires something  more  than  generous  motives  and  good  intentions. 
The  lawyer  who  is  to  make  himself  felt  at  the  bar,  must  have  an  early 
and  thorough  preparation  for  it  Ha  must  start  on  the  right  course, 
and  pursue  it  with  all  the  aids  of  vigorous  training  and  all  the  light 
of  careful  experience.  He  must,  in  other  words,  be  educated  for  the 
work,  and  thus  be  prepared  to  grapple  with  tod  overcome  the  diffi- 
culties which  lie  in  his  way  to  success.  There  is  no  royal  road  to  the 
learning  of  the  law  any  more  than  of  any  other  department  of  human 
knowledge,  and  therefore  it  is  that  we  are  the  more  encouraged  to  ofier, 
in  another  article,  a  few  familiar  suggestions  bearing  upon  that  most 
interesting  question,  what  a  student  should  study,  as  well  as  why  he 
should  study  it?  Emobt  Washbuxlv. 
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hoQiB  to  put  up  the  necessary  stock.  A 
net  valuation,  he  alleged,  had  been  made 
of  the  company's  liabilities,  showing  a 
deficiency  of  $148,850,  bat  by  a  gross 
valuation  there  would  have  been  at  least 
a  surplus  of  $300,000 ;  also  that  Su- 
perintendent King  acted  not  £Lx>m  his 
own  judgment,  but  on  the  advice  of 
Augustus  F.Harvey,  Macbeth,  and  Peck, 
who  had  declared  their  intention  to 
make  money  out  of  the  Atlas. 

The  petition  also  alleged  that  the  St 
Louis  Mutual  refused  to  accept  the  poli- 
cies of  the  Atlas,  and  compelled  the 
policy-holders  to  change  them  for  others 
of  an  inferior  quality  and  different  con- 
ditions. , 

The  latest  news  respecting  this  com- 
pany g^ves  the  result  of  an  examination 
into  its  aflEScdrs  by  a  committee  of  ex- 
perts. 

St.  Loud,  Oct,  26, 187S. 

At  a  meeting  of  the  board  of  directors 
of  the  St  Louis  Mutual  Life  Insurance 
Ck>mpauy  last  night  the  report  on  the 
condition  of  the  ^airs  of  that  company 
np  to  October  1,  which  has  just  been 
prepared  by  Edwin  W.  Bryant  actuary 
of  the  Life  Association  of  America, 
Emory  McClintock,  actuary  of  the 
Northwestern  Life,  of  Milwaukee,  and 
J.  H.  Kellogg,  actuary  of  the  Insurance 
Department  of  the  State  of  Illinois,  was 
presented  and  adopted. 

This  report  gives  the  total  assets  of 
the  company  at  $5,948,989  ;  total  lia- 
bilities and  reserves,  at  four  and  a  half 
per  cent,  $6,360,279.  Excess  of  lia- 
bilities on  this  basis,  $411,289. 

There  is,  however,  an  excess  of  assets 
over  the  liabilities,  and  a  six  per  cent 
reserve  of  $741,753,  and  as  the  com- 
pany is  allowed  to  do  business  in  some 
States  on  the  six  per  cent  reserve,  it  is 
claimed  and  asserted  by  the  board  that 
the  compiuiy  is  perfectly  solvent.  The 
suits  against  the  company  by  W.  Selby, 
late  State  Superintendent  of  Insurance, 
have  been  laid  over  by  Judge  Madill,  of 
the  Circuit  Ck)urt  till  General  Blair,  suc- 
cessor to  William  Selby,  has  been  quali- 
fied and  installed  in  office,  when  the 
case  can  be  taken  up  on  motion. 


MICHIGAN   IN8UBANCE   REPOBT,    1873. 

Fire, —The  Third  Annual  Insurance 
Report  of  the  State  of  Michigan,  gives  a 
summary  of  the  fire  insurance  bujbiuess 
done  in  that  State  during  the  previous 
year.  Beferring  to  the  Boston  fire,  which 
took  place  on  the  9th  and  10th  of  No- 
vember, the  82  companies  doing  busi- 
ness in  Michigan  paid  for  losses  $20,- 
172,324.10.  *  The  total  amount  of  prop- 
erty destroyed  by  the  fire  was  estimated 
at  $80,000,000,  upon  which  there  was 
$56,000,000  insurance,  and  of  this  the 
amount  paid  was  $38,000,000. 

The  number  of  mutual  fire  companies 
in  the  State  is  31;  policy  holders  39,273; 
aggregate  risks,  $75,503,263.56;  amount 
paid  for  losses  in  1872,  $104,096.56; 
unpaid  losses,  $37,60L86 ;  assessments 
made,  $140,719.09.  In  these  mutual 
companies,  which  are  quite  popular  with 
the  farming  class  on  account  of  the  cheap- 
ness of  insurance,  the  average  expense 
to  the  insured  was  a  little  over  two  milli 
on  a  dollar  at  risk.  By  the  Michigan 
stock  companies  in  the  State,  the  amount 
of  fire  and  inland  risks  written  was 
$19,036,892  ;  premiums  received,  $275,- 
326.94  ;  losses  incurred,  $132,930,40. 
The  amount  of  risks  written  by  com- 
panies of  other  btates  and  foreign 
governments  in  Michigan  was  $139,- 
267,863.41;  premiums  received,  $1,933,- 
408.06;  losses  incurred.  $1,202,477.51. 

The  Commissioner  finds  that  the  com- 
panies of  other  States  obtained,  after 
deducting  33i  per  cent  of  the  premi- 
ums received  for  expenses  and  taxes,  a 
balance  in  four  of  $94,114.73,  on  a  net 
profit  of  5.69  per  cent  on  the  premi- 
ums. A  similar  examination  of  the  bu- 
siness of  the  ten  foreign  companies 
shows  a  net  loss  of  2.72  per  cent  on 
the  premiums  received.  During  the 
year  an  average  of  more  than  sixty  per 
cent  of  the  entire  premiums  received 
were  absorbed  in  the  payment  of  losses 
reputed  as  incurred. 
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"  Tkirdy  that  the  findings  of  saoh  board 
sball  be  published,  and  fally  set  forth 
the  condition  of  the  company. 

'  *  F'Urth,  that  the  policy-holders  shall 
be  entitled  to  the  reseire  on  their  policies 
according  to  the  legal  standard,  or,  if  a 
deficiency  exists,  to  a  ratable  propor- 
tion of  the  assets. 

'  *  Fiflhy  that  a  majority  of  the  policy- 
holders, personally  or  by  proxy,  at  a 
called  meeting,  shall  choose  trustees  for 
the  parpose  of  settling  the  affiiirs  of  the 
company;  said  trustees  being  at  all  times 
subject  to  the  commission  of  insur- 
ance." 


ABUILDIKa  DEPABTHENT. 

The  New  Tork  Fire  Marshal  makes 
the  following  recommendation  on  the 
subject  of  building  :  *'  I  cannot  now  or 
eTer  perhaps  too  often  or  too  strenuous- 
ly urge  the  importance  of  an  efficient  and 
comprehensive  building  law,  as  clear, 
full,  and  precise  in  detail  as  architec- 
tural experience  can  make  it,  with  its 
requirements  enforced  by  a  commission 
of  skilled  architects  and  builders,  whose 
decisions  should  be  finaL  Superintend- 
ent, deputies,  and  inspectors  should  be 
required  to  pass  a  rigid  examination  as 
to  qualifications  by  a  competent  body  of 
architects.  Such  departments  are  in 
successful  operation  in  London,  Paris, 
and  other  cities  of  Europe,  and  there  is 
nothing  in  the  most  minute  detail  of 
their  most  stringent  law  that  is  not  the 
result  of  experience  in  the  school  of  mis- 
fortune, or  that  could  be  wisely  omitted 
in  regulating  the  erection  of  a  modem 
city." 


LIFE  OFFICES  AND  THE  ASHANTEE  WAB. 

We  think  the  probable  expense  of  the 
Ashantee  campaign  has  been  somewhat 
oyerrated  by  the  daily  journals*  They 
have  failed  to  remember  that  about  two 
thirds  of  the  officers  employed  may  £sJl 
■victims  to  the  climate,  and  as  under 
0uoh  droumstances  the  sums  of  money 


they  haye  paid  for  their  comnussious 
will  be  pocketed  by  the  country,  there 
will  be  a  nice  littie  wind&ll  for  the  Ex- 
chequer. At  any  rate,  the  insurance 
companies  are  not  disposed  to  take  a 
fiayorable  view  of  matters.  Even  during 
the  Abyssinian  campaign  officers  pro- 
ceeding on  service  were  called  upon  to 
pay,  in  some  instances,  as  much  as  90 
per  cent.,  one  of  the  best  offices  charg- 
ing 8.  In  the  case  of  those  who  have 
yolunteered  for  Ashantee,  all  polidee 
are,  it  is  said,  to  be  considered  can- 
celled. Under  the  circumstances,  it 
surely  is  the  duty  of  the  War  Office  to 
make  some  special  provision.  The  least 
that  can  be  done  is  to  guarantee  the 
oonmiission  money,  in  case  of  death,  to 
the  iamihes  of  those  who  do  duty  during 
the  war.— -4rmy  and  Navy  OcueUe, 


FAILUBE  OF  THE    NATIONAL  l2^  IH- 
BUBANCE   CO.,  OF  NEW  YORK. 

On  the  25th  of  October,  Mr.  Joseph 
Wilds,  of  Brooklyn,  petitioned  Judge 
Fancher,  of  the  Supreme  Court  of  New 
York,  to  have  a  receiver  appointed  for 
the  National  Life  Insurance  Company  of 
New  York.  The  petition  was  based  upon 
the  report  of  the  Superintendent  of  In- 
surance, Hon.  Orlow  W.  Chapman,  that 
the  result  of  his  examination  of  the  com- 
pany showed  that  its  total  liabiUties  ex- 
ceeded its  admitted  assets  by  $169,412. 
The  judge,  after  hearing  the  petiticHi, 
appointed  Mr.  Eli  Beard,  the  late  presi- 
dent of  the  company  and  one  of  its 
largest  stockholders,  receiver,  and  he 
was  ordered  to  file  bonds  to  the  amount 
of  $100,000.  By  Mr.  Chapman's  re- 
port of  his  examination,  the  total  ad- 
mitted assets  were  $514,213  ;  items 
not  admitted  as  assets,  $200,047,  in- 
cluding $72,357  premium  notes  in 
excess  of  reserve,  and  total  liabilities^ 
$713,626. 


phans'  Court,  there  was  no  such  alienation  before  confirmation  as 
avoided  the  policy,  and  the  loss  having  occurred  between  the 
sale  and  the  confirmation,  the  legal  title  was  then  in  the  hands 
of  Forney,  and  the  action  on  the  policy  was  rightly  brought  in 
the  name  of  the  administrator  to  the  use  of  the  vendee. 

Insuranoe  Co.  vs.  Updegraff,  9  Harris,  518;  Beid  vs.  Lukens,  8  Wright, 
200;  Hill  vs.  Camberiand  Valley  Mut  Protection  Ckx,  9  P.  F.  Smith,  474. 

Heidi  that  the  vendee  had  suflSicient  interest  to  entitle  him  to 
give  notice  to  the  company.  His  personal  representative,  suc- 
ceeding to  his  legal  right  as  covenanted,  is  a  trustee  for  the 
heirs  or  the  vendee,  and  either  the  trustee  or  oeatuy  que  trust 
sufficiently  repi'esents  the  party  for  that  purpose. 

Farmera*  Mutual  Insuranoe  Co.  vs,  Forney ^  adm^r,* 

Bep'd  Joor'l  p.  828.  Fssx.  8.  O. 

CONSIDERATION. 

§  173.  Life. — Premium  FuR  ConsideraJtlon  for  Insurance. — 
J3eW,  that  the  risk  which  is  run  by  the  company  is  a/t^,  meritor- 
ious and  solid  consideration  for  the  premiums  already  received. 

Wells  vs.  Smith,  2  ed.,  V.  C.  Rep.,  78  ;  7  Paige,  22  ;  Crippin  vs.  Her- 
mance,  9  Paige,  211;  Benedict  vs.  Lynch,  1  Johns.  Oh.,  370;  1  Sim.  k  Sto., 
598,  note  2 ;  Wiswall  vs.  McGruan,  1  Hoff.  Gh.,  139 ;  Gb.tes  vs.  Geen,  4 
Paige,  355 ;  Hazephel  vs.  Baker,  18  Yesey,  116. 
Tail  et  al.  vs,  New  York  Life  Ins,  Co, 

See  Ins.  Law  Jour*!,  863.  XT.  a  a  O. 

CONTRACT  OP  INSURANCE. 

§  174.  Life. — Contract  of  Insurance  didcharged  by  War. — 
Held,  that  a  contract  is  discharged,  the  performance  of  which  be- 
comes illegal  by  matter  subsequent,  is  applicable  to  policies  of 
insurance. 

Woods  vs.  Wilder,  43  N.  Y.,  167 ;  Furtado  vs.  Rodgers,  3  B.  A  P.,  191; 
Brewster  vs.  Kitchell,  1  Salk,  198  ;  Suthers  vs.  Com.  Ins.  Co.,  2  Bosh., 
298,  2  Parsons  on  Cont.,  674;  Presbyterian  Church  vs.  N.  Y.,  5  Cow.,  538; 
Bennett  vs.  Woolfolk,  15  Geo.,  213,  1  Parsons,  Admlty  and  Shipping, 
329  ;  Gray  vs.  Simms,  3  Wash.  C.  C,  276 ;  Oldin  vs.  Insurance  Co.,  of 
Penn.,  2nd  ibid.,  321,  322 ;  Hanger  vs.  Abbott,  9  Wail.,  532,  90  Eng.  C. 
Law,  7  62S.  C;  Exposito  vs.  Burden,  7  Ellis  &  Black.,  2  B.,  763;  Bliss  on 

•  Dedaion  rendered  July  and,  1873. 
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EVIDENOE. 


§  176.  FiBE.— ^6scw<  Witness.— Hdd,  that  the  rule  that  the 
testimony  of  a  deceased  witness  given  on  a  fprmer  trial  of  the 
same  cause  may  be  proved  as  secondary  evidence,  does  not  ap- 
ply to  the  case  of  a  witness  absent  from  the  State. 

17  ni.,  427 ;  5  Rand.,  (Va.,)  708  ;  U  Mass.,  234 ;  2  Blackford,  (lad.,) 
308  ;  4  S.  &  R.,  204  ;  1  Nott  &  McOord,  409. 

Gerhauser  vs.  North  British  and  Mer.  Ins,  Co, 

—%  ITS. 

§  177.  FiBE. — Opinion  of  Witnesses. — Held,  that  the  evidence 
of  witnesses  whether  the  keeping  of  fireworks  was  a  part  of  the 
regular  business  of  German  jobbers  and  importers,  being  a 
matter  of  opinion,  could  not  be  received,  the  material  point  be- 
ing  whether  this  class  of  persons  really  did  keep  fireworks  for 
sale. 

1  Phillips  on  Ins.,  J  2112  ;  1  Greenleaf  on  Evidence,  }  440. 

Steinbach  va.  Lafayette  F.  Ins.  Co.* 

Bep'd  Jourl  p.  815.  H.  T.  Com.  A. 

FrREWORKS. 

§  178.  Fire. — Fire-crackers  and  Fireworks — Hazardous  ArtU 
des. — The  store  and  stock  of  fancy  goods,  toys,  etc.,  of  a  Ger- " 
man  jobber  and  importer  was  insured  against  fire,  and  special 
provision  to  keep  fire-crackers  for  sale  was  written  in  the  policy. 
The  keeping  of  other  goods  of  a  hazardous  or  extra  hazardous 
nature  forfeited  the  policy.  The  respondent  kept  fireworks  for 
sale,  and  the  fire  was  caused  by  their  accidental  ignition.  Hdd, 
that  the  fact  that  fire-crackers  were  specially  provided  for  in  the 
policy  affords  a  very  strong  presumption  against  the  keeping 
of  fireworks  unless  included  in  the  written  words  "  in  the  Kne 
of  the  business."  JBeZd,  that  if  any  hazardous  or  extra  hazard- 
ous article  enters  into  and  forms  a  part  of  the  line  of  business 
of  the  insured,  then  such  article  is  specially  provided  for  in  the 
policy.    Held,  that  the  insurers  are  bound  to  know  the  nature 

♦  Decision  rendered  June  Term,  1873. 
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might  olaim  tho  whole  amount,  provided  it  did  not  exceed  the 
sum  insured.  To  remedy  this  ttie  directors  passed  a  resolution 
that  only  three  fourths  of  any  actual  loss  should  be  paid. 
Hddy  that  in  the  agreement  that  "  in  case  any  loss  should  occur 
to  our  respective  properties  by  fire,  we  will  only  claim  and  re- 
ceive three  fourths  of  the  amount  of  the  actual  loss,  provided 
three  fourths  of  the  amount  as  aforesaid  does  not  amount  to 
more  than  ihree  fourths  of  the  sum  insured,"  the  insertion  of 
the  proviso  was  unwarranted  by  the  resolutions,  and  is  not  lim- 
ited in  case  of  a  total  loss  to  three  fourths  of  the  amount  in- 
sured. The  agreement  was  not  to  apply  when  three  fourths 
of  the  actual  loss  should  exceed  three  fourths  of  the  sum  in- 
sured, and  in  case  of  a  total  loss  the  insured  is  entitled  to  re- 
ceive the  whole  amount  of  his  insurance,  which  is  three  fourths 
of  the  actual  cash  value,  and  is  not  limited  to  three  fourths  of 
the  amount  of  the  policy. 
Farmert^  Mutual  Itis.  Co.  vs,  Forney^  cujMr. 

MANUFAOTUREa 

§  181.  PiBE. — Process  cf  Mant^adtire. — ^The  respondents  oc- 
cupied a  part  of  the  premises  for  storage  purposes  under  a 
lease,  containing  a  provision  against  the  use  of  the  building  for 
extra  hazardous  purposes.  A  part  of  the  premises  were  sub- 
sequently leased  for  the  purpose  of  finishing  chairs,  for  which 
various  inflammable  substances  were  used,  and  the  fire  was  oc- 
casioned by  the  use  of  an  alcohol  lamp  in  this  business.  Heid, 
that  in  the  first  class  of  hazards,  no  process  of  manufacture  or 
completion  of  any  article  was  contemplated,  and  that  it  had  re- 
ference to  articles  in  a  finished  state.  Hdd,  that  there  was  an 
important  difference  between  the  risk  of  insuring  against  fire 
any  article  completed  and  finished,  and  the  same  artide  under- 
going the  process  of  completion. 

Pindar  m  The  Oontinental  ins.  Oo.  of  N.  T.,  304;  Lee  vs.  Howard  Xns. 
Co.,  3  Troy,  592;  Maoomber  vs.  the  same,  7  ib.,  257;  Whitmarsh  vs.  Ohar- 
ier  Oak  Ina  Oo.,  2  Allen,  581 ;  Biohards  vs.  The  Proteotion  Ins.  Co.,  30 
Maine,  373. 

Appleby  el  dL  vs.  Aslor  Fire  Ins.  Co,* 

*    Bep'd  Joar^  p.  788.  H.  T.  Ob  A. 

•  Dedgioa  rendered  June  Term,  1878. 


808  Digest  (/  Dedsiom,  [Nov. 

The  days  of  graoe  terminated  on  the  4th  of  April.  Had*  the  as- 
sured died  on  the  3rd  of  April,  and  the  amount  of  premiums 
been  tendered  on  that  day,  the  company  would  not  have  been 
bound  to  have  received  it.  Hddy  also,  that  the  deceased  could 
not,  as  agent  of  the  company,  have  given  a  binding  renewal  re- 
ceipt to  a  third  person  under  his  own  hand,  and  much  less  could 
he  have  renewed  his  own  policy  by  a  payment  to  himself. 
Donnald  el  al,  vs.  The  Piedmont  and  Arlington  Life  Ine.  Co.* 
Bep'd  Joor'l  p.  788.  &  0.  &  a 

§  183.  Life. — Payment  on  the  Day  agreed  is  a  iJonditum  Pre- 
cedent.— Hdd,  that  the  payment  of  the  premium  on  the  day 
agreed  is  a  condition  precedent,  and  that  the  policy  became  void 
for  the  non-performance  of  these  conditions.  Held,  also,  that 
impossibiUty  of  performance,  growing  out  of  unanticipated  exi- 
gencies, constitutes  no  exception  to  its  operation. 

Bliss  on  Life  Insurance,  pp.  253-274 ;  Roberts  vs.  N.  E.  Mat.  Ins.  Co., 
1  Disney,  385;  Bergson  vs.  Builders  Ins.  Co.,  38  Cal,  541;  Norton  vs.  In- 
surance Co.,  36  Conn.;  Sheridan  vs.  Phosnix  Ins.  Co.,  8  House  of  Lords, 
745 ;  Catoir  vs.  American  Life  Ins.  Co.,  4  Vroom,  N.  J.,  487;  Want  vs* 
Blunt,  12  East.,  183. 

Held,  that  the  incidents  of  the  war,  which  rendered  the  payment 
of  premiums  difficult  or  impossible,  did  not  constitute  an  excuse 
for  which  subsequent  tender  authorizes  •  a  recovery.  Held,  also, 
that  there  is  a  difference  between  protecting  a  defendant  from  an 
action  for  damages,  and  authorizing  him  to  recover  against  ano- 
ther, where  in  like  circumstances  he  has  failed  to  perform  a  con- 
dition precedent  on  which  his  right  of  action  depended,  and  thab 
this  distinction  is  increased  where  the  condition  is  optional  and 
the  damages  are  dependent  upon  some  act  to  be  performed  at  the 
election  of  the  plaintiff,  as  the  payment  of  premiums  on  a  life 
policy.  Held,  also,  that  no  degree  of  hardship  wiD  satisfy  the 
rule  that  the  act  of  Gk>d  rendering  the  performance  impossible  ia 
a  defense,  and  in  no  case  is  impossibility  an  excuse  if  it  refer 
solely  to  the  personal  disability  of  the  promisor,  there  being  no 
natiural  impossibility  in  the  thing. 

2  Parsons  on  Cont,  672;  ibid.,  459  ;  Thompson  vs.  Dudley,  25  N.  Y., 
(11  Smith,)  272  ;  School  District  vs.  Daneby,  25  Conn.,  530 ;  Tmstees  vs. 

•  Beoimon  rendered  April  Term.  1873. 


1873]  Premium  BateB — PvUic  Bnemiea. 

Bennett,  8  Dutoher,  (N.  J.,)  514 ;  Adams  vs.  Nichols,  19  Pick.,   ! 
wort  vs.  Jones,  2  Wall,  1 ;  Bullock  vs.  Demmit,  6  T.  R.,  650  ;    i 
Co.  vs.  Pritohard,  ibid.,  750 ;  Beebe  va  Johnson,  19  Wendell,  i  ] 
vs.  Thompson,  3  B.  &  R,  420  ;  Chitty  on  Oont,  734= ;  8  T.  R., 
on  Carriers,  294 ;  3  Burrows,   1637 ;  4  Wheat.,   204  ;  Co.   Lit 
Shep.  Touch,  164 ;  Harmony  vs.  Brigham,  12  N.  Y.,  99 ;  Oakle 
torn,  11  N.  Y.,  25. 

TaU  et  aL  vs.  New  iTork  Life  Ins,  Co. 


PREMIUM  RATES. 

§  184.    Fire. — Premium   Bates  no  Criterion  of  Bis  ; 
that  the  rate  of  premium  has  no  bearing  on  the  kind 
the  sole  question  being  whether,  having  insured  the  ]  I 
business,  fireworks  were  not  covered  as  a  part  of  it. 

Steinbach  vs,  Lqfaj/eUe  F.  Ins,  Co, 

PUBLIC  ENEMIES. 

§  185.  Life. — Contract  of  Insurance  abrogated  by  Wi 
policy  of  life  insurance  was  issued  some  years  before 
and  the  premiums  paid  to  1862,  when  the  agency  in  th : 
gent  States  ceased  by  reason  of  the  war.  A  tender  wj 
ward  made  in  due  time  to  the  former  agent,  of  all  sums 
fore  the  death  of  the  insured,  which  was  in  that  year.  T 
der  was  refused  and  the  officers  of  the  company  had  nc 
ledge  of  the  tender  until  after  the  death  of  the  insured 
that  the  contract  of  insurance  was  abrogated  the  mom( 
the  insured  and  insurer  became  public  enemies ;  that  it  i 
ply  impossible  to  keep  the  policy  in  force  without  cone 
tercommunication  between  the  lines,  and  that  it  would  I 
of  great  injustice  to  the  loyal  members  of  the  compan; 
trust  the  collection  of  premiums  to  a  public  enemy.  Bi 
in  case  of  ordinary  debts  the  obligation  is  full  before  J 
but  on  a  policy  of  insurance  a  new  value  is  created 
very  acts  of  public  enemies.  Hdd^  that  a  policy  of  ii 
in  force  on  the  life  or  property  of  a  public  enemy  is 
ent  capital  in  his  hands. 

TaU  ei  oL  vs,  New  York  Life  Ins,  Co. 


BELIEF. 

§  186.  Life. — Dependent  on  Performance  of  CondUiona. — Heldj 
ihat  in  this  case  all  idea  of  relief  from  a  penalty  to  secure  payment 
of  the  premiom  is  totally  excluded,  where  an  affirmative  right  to 
relief  is  claimed,  and  no  obligation  existed  to  perform  the  condi- 
tions, L  e.,  the  payment  of  premiums,  upon  which  alone  the  con- 
tract accorded  such  right. 

Robert  vs.  New  Eng.  Life  Ins.  Co.,  1  Disney,  355;  Easton  vs.  Oanal  Co., 
13  Ohio,  79  ;  Eagan  ys.  Mutoal  Ins.  Co.,  of  Albany,  5  Denio,  326 ;  Bea- 
dle Ys.  Chenango  County  Ins.  Co.,  3  Hill,  161 ;  Jennings  vs.  ibid.,  2  De- 
nio, 75  ;  Davis  vs.  Thomas,  1  Boss  &  Myl.,  506. 

Hddf  that  the  agreements  in  this  case  are  said  to  be  unilateral, 
the  company  having  no  power  to  force  their  continuance,  and 
this  is  conclusive  against  reUef. 
Tail  ei  aL  vs.  New  York  Life  Ins.  Co. 

— I178L 

BEPBESENTATION. 

§  187.  Fire. — Representations  and  Warranty — Material  to  Bisk 
— Hddy  that  the  contracting  parties  can  decide  for  themselves, 
and  beforehand,  what  facts  and  representations  shall  be  deemed 
material.  This  they  may  do  by  converting  the  representations 
into  a  warranty,  or  they  can  agree  as  to  its  materiaUty  without 
putting  it  on  the  same  footing  as  a  warranty.  Hddy  that  a  war- 
ranty, like  a  covenant,  fixing  and  liquidating  the  quantum  of  da- 
mages, will  not  be  created  nor  extended  by  construction  or  im- 
plication. For  like  reasons  the  intention  of  the  parties  as  to 
the  materiality  of  the  answer  or  representation  sliould  be  clearly 
manifested,  and  in  case  of  doubt  is  to  be  resolved  in  favor  of 
the  insured.  Udd^  that  in  actions  on  policies  of  insurance  a  re- 
covery may  be  presented  by  proof  of  verbal  representations, 
which,  though  undesigned,  are  material  to  the  risk. 

Qerhauser  vs,  North  British  and  Mer.  Ins,  Go, 

STOGKHOLDEB*S  NOTE. 

§  188.    Fire. — Treasurer — Set-off— Bankruptcy. — ^The  compa- 
ny became  insolvent  on  account  of  losses  at  the  great  Chicago 


tract  where  the  subject  varies  in  value,  or  the  interests  of  the 
plaintiff  are  subject  to  change.  There  are  many  circumstances 
which  may  produce  an  abandonment  of  the  policy,  and  this  con- 
tingency must  materially  aflfect  its  interpretation,  and  the  stand- 
ing in  a  court  of  equity  of  those  who  seek  a  recovery  where  pre- 
miums have  not  been  paid. 

Mutual  Benefit  Life  Ins.  Co.  vs.  Reese,  1  Bigelow  R,  83;  Howell  vs. 
Knickerbocker  Life  Lis.  Co.,  3  Bob.,  232 ;  Bobert  vs.  New  England  Mat. 
Life  Ins.  Co.,  1  Bigelow  B.,  634 ;  Catoir  vs.  Am.  Life  Ins.  Co.,  4  Crom., 
N.  J.,  487;  O'Beilly  vs.  Mut  Life  Ins.  Co.,  of  N.  Y.,  Superior  Court,  Nov. 
22, 1868  ;  Koelgis  vs.  Guardian  Mut.  Life  Ins.  Co.,  2  Lansing,  480. 

Tait  et  oL  V8,  New  York  Ufe  Ins,   Co, 

-I  ITS. 

TITLE. 

§  190.  Fire. — Change  of—Constrvjction  of  Policy — Cordrad 
of  Insurance, — ^The  policy  contained  a  provision  that  "if  the 
property  be  sold  or  transferred,  or  any  qhange  take  place  in  the 
title  or  possession,  whether  by  legal  process  or  judicial  decree, 
or  voluntary  transfer  or  conveyance,  without  the  consent  of  the 
company  indorsed  thereon,  the  policy  shall  be  void."  The  prop- 
erty was  sold  for  $8,000,  the  purchaser  giving  a  mortgage  back 
for  $7,000,  which  was  unpaid  at  the  time  of  the  loss.  Hddj 
that  "  contracts  of  insurance  are  construed  so  as  to  give  effect  to 
the  intent  of  the  parties  as  indicated  by  the  language  employed. 
They  do  not  in  any  respect  differ  from  other  written  instruments, 
but  are  interpreted  by  the  same  rules,  and  one  cardinal  rule  of  in- 
terpretation requires  that  words  and  phrases  in  contracts,  as  well 
as  in  statutes  and  other  written  instruments,  shall  be  taken  in 
their  ordinary  popular  sense,  unless  they  appear  to  have  beea 
used  in  a  different  sense.*' 

Springflleld  F.  and  M.  Ins.  Co.  vs.  Men,  43  N.  Y.  389.* 
Eeldf  also,  that  "  the  insurers  and  insured  may  agree  upon  the 
terms  of  the  contract  and  make  its  validity  or  continuance  de- 
pend upon  any  terms  and  conditions,  lawful  in  themselves,  which 
they  may  deem  reasonable  or  proper,  and  whether  reasonable 
or  unreasonable,  is  for  them,  not  for  the  courts,  to  determine." 

♦  1  Idb.  Law  Jonrl,  67. 


Hdd,  also,  that  '^  the  word  '  property '  was  used  here  for  the  cor- 
pus of  the  thing  insured  as  distinguished  from  the  interest  of  the 
insured  in  it — the  thing  owned,  and  which  was  capable  of  being 
sold  or  transferred,  and  of  which  possession  could  be  had.  The 
word  was  used  as  it  is  in  the  division  of  property  into  real  and 
personal,  to  indicate  the  thing  itself  and  not  the  estate  or  inter- 
est in  it/*  Hddy  also,  that ''  it  cannot  be  said  that  a  conveyanoe 
of  the  fee  and  the  taking  back  a  mortgage  for  the  porchase  mo- 
ney is  not  as  well  a  sale  and  transfer  as  a  change  of  title.  It 
is  sufficient  to  put  an  end  to  the  policy  that  there  has  been  a 
change  in  the  title,  and  no  one  can  say  that  a  conveyance  of  the 
fee  and  substituting  the  interest  of  a  mortgagee  in  the  insured  is 
not  a  substantial  change  in  the  title." 


Tittemore  vs.  Vermont  Mat  F.  Ins.  Co.,  20  Yt,  546;  Abbott  vs.  Hamp- 
den Mat  P.  Ins.  Co.,  30  Me.,  414 ;  Orrell  vs.  flampden  F.  Ins.  Co.,  13 
Qray,  431  ;  Springdeld  P.  and  M  Ins.  Co.  vs.  Allen,  43  N.  Y.,  389;*  Ed- 
wards vs.  Mutoal  Safety  F.  Ins.  Co.,  1  Allen,  311. 

Savage,  trustee^  etc,  vs.  The  Howard  Ins.  Co. 

^1 190. 

t  WAB. 

§  192.  JjIFE.- 'Effects  qf  War  on  Eocecvtory  Contracts. — Edd 
that  the  opinion  of  Kent,  Chancellor,  in  Griswold  vs.  Washing- 
ton, 16  Johns.,  438,  that  all  agreements  made  daring  war,  and 
the  continued  execution  of  those  which  are  executory,  made  be- 
fore, are  unlawful,  is  hereby  reaffirmed,  and  that  this  principle  is 
directly  applicable  to  the  abrogation  of  an  agency  for  the  mak- 
ing, renewal,  or  continued  execution  of  contracts,  and  all  sharing 
of  or  guaranteeing  against  loss. 

Grotiiis,  Lib.  iii,  ch.  22;'Puffendorf,  Lib.  viii.,  ch.  7,  {  14;  Vattel,  b.  3, 
c.  16,  i  264 ;  Le  Guidon,  ch.  2,  {  5 ;  Cleirac,  p.  197 ;  Ex  parte  Boossma- 
ker,  13  Vesey,  71 ;  Brown  vs.  United  States,  8  Cranch,  110;  The  Julia, 
8  Craoch,  181  ;  Sohofleld  vs.  Eiohelberger,  7  Peters,  586 ;  The  William 
Bayley,  5  Wallace,  377 ;  Cappell  vs.  Hall,  7  Wall,  542  ;  U.  S.  vs.  Lane, 
8  Wall.,  185;  McKee  vs.  U.  S.,  8  Wall.,  163;  U.  S.  vs.  Grossmajer,  9  Wal- 
lace, 72 ;  1  Duer  on  Ins.,  pp.  415,  418. 

Tail  et  oL  vs.  New  York  Life  Ins.  Co. 

—I  ITS. 

*  1  Ini.  Law  Jour*!,  p.  57. 
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of  the  bnainefls  is  a  snificient  provision  for  all  ihe  articles  belonging  to  it,  erem 
thongh  Home  of  the  articles  ure  hazardous  or  extra  hazafdoos. 

HeUd,  that  the  evidence  of  witnessea  whether  the  keepizi^  of  fireworks  was  a  part 
of  the  regalar  bosiness  of  Gkrman  importers  and  jobbers,  being  a  matter  of 
opinion,  conld  not  be  received  ;  the  material  point  being  wheti^er,  in  te^t,  the 
persons  known  in  the  trade  under  this  designation  did  keep  fireworks. 

Held,  that  the  rate  of  premiom  paid  had  no  bearing  on  the  qnestion  whether  fire- 
works were  intended  to  be  msnred;  the  sole  qnestion  being  whether,  having 
insured  the  plaintiffs  bosiness,  fireworks  were  not  covered  as  a  piurt  of  it 

This  was  an  appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  of  the  Second  Judicial  Department^  affirming  a  judg- 
ment in  favor  of  the  plaintiff  entered  upon  the  verdict  at  Oircuii 

The  facts,  as  far  as  material,  are  stated  in  the  opinion  of  Bey- 
nolds,  C. 

A.  R.  Dybt*, /or  BespondegfUs. 
P.  S.  Obookb,  for  Appellant. 

Bexnolds,  Coil 
The  plaintiff  was  insured  for  one  year  against  fire  on  his  stock  of 
fancy  goods,  toys,  and  other  articles  in  his  line  of  business,  in  his 
store  in  the  city  of  Baltimore,  in  his  occupancy  as  a  German  jobber 
and  importer,  and  he  was  privileged  to  keep  fire-crackers  on  sale.  It 
was  provided  in  the  policy  that  if  the  premises  should  be  used  for  the 
purpose  of  carrying  on  therein  any  trade  or  occupation,  or  for  storing 
or  keeping  therein  articles,  goods,  or  merchandise  denominated  haz- 
ardous, or  extra  hazardous,  or  specially  hazardous^  in  the  second 
class  of  hazards  annexed  to  the  policy,  except  as  therein  specially 
provided  for,  or  thereinafter  agreed  to  by  the  defendant^  in  writing 
upon  the  policy,  then  so  long  as  the  same  shaU  be  so  used,  the  policy 
was  to  be  of  no  effect.  The  policy  of  insurance  was  accepted  by  the 
plaintiff,  with  the  condition  last  referred  to,  and  the  privilege  to  keep 
"  fire-crackers  on  sale  "  was  specially  written  in  the  policy,  and  added 
10  cents  more  of  premium  to  the  $100.  "  Fireworks  "  are  classed  as 
"specially  hazardous,"  and  added  50  cents  or  more  per  $100  to  the 
rate  of  insurance,  and  it  is  claimed  that  to  be  covered  by  the  insur- 
ance must  have  been  specially  written  in  the  policy,  which  in  this 
case  was  not  done. 

The  rule  which  prevails  in  the  interpretation  of  contracts  of  insur- 
ance is,  or  should  be,  the  same  as  in  all  other  written  contracts,  of 
whatever  natui-e.  The  intent  is  to  be  ascertained  and  observed,  and 
if  it  clearly  appears  by  the  writing,  the  contract  must  have  effect  ac- 
cording to  its  terms.    In  this  case,  without  evidence  aliunde,  it  would 


Johnson,  Com. 

The  judge's  charge  in  this  cas)B  was  not  excepted  to,  nor  was  there 
•iny  motion  for  a  nonsuit  The  questions  for  review  are  presented 
by  exceptions  to  the  rulings  in  the  admission  or  rejection  of  evidence, 
and  upon  requests  to  charge  presented  by  the  defendants  ;  but  no 
question  was  presented  as  to  the  non-liability  of  the  defendants  for 
any  particular  part  of  the  loss,  if  they  were  liable  at  all,  upon  the 
policy.  Under  the  condition  in  the  policy  suspending  its  operation 
so  long  as  the  premises  should  be  used  for  the  purpose  of  carrying 
on  therein  any  trade  or  occupation,  or  for  storing  or  keeping  therein 
any  articles,  goods  or  merchandise  denominated  hazardous  or  extra 
hazardous,  or  specially  hazardous,  in  the  second  class  of  the  dasses 
of  hazards  annexed  to  the  policy,  except  as  therein  specially  provided 
for,  or  thereafter  agreed  to  by  the  corporation  in  writing  upon  the 
policy,  it  is  the  settled  law  of  this  State  that  any  such  article  is  special- 
ly provided  for  if  it,  as  matter  of  fact,  enters  into  and  forms  a  part  of 
the  kind  or  line  of  business  specified  in  the  written  part  of  the  policy 
in  the  description  of  the  risk  assumed.  The  insurers  being  bound  to 
know  the  nature  and  kind  of  articles  belonging  to  the  business  and 
occupations  against  the  risks  of  which  they  undertake  to  insure,  the 
specification  of  the  business  is  a  sufficient  special  provision  for  all  the 
articles  belonging  to  it  under  the  condition  in  the  policy,  even  though 
some  of  those  articles  belong  to  the  second  class  of  hazards  mentioned 
in  the  condition.  Harper  vs.  Albany  M.  Ins.  Co.,  17  N.  Y.,  194 ; 
Harper  vs.  New  York  City  Ins.  Co.,  22  N.  Y.,  441. 

The  defendant's  exceptions  to  the  question  by  the  plaintiff  whether 
fireworks  are  usually  kept  in  Baltimore  by  persons  in  the  same  line 
of  business  as  the  plaintiff  and  his  exception  to  the  exclusion  of  vari- 
ous questions  put  by  him,  whether  fireworks  are  a  part  of  the  line 
of  business  of  German  jobbers  and  importers,  dealing  in  toys,  fancy 
goods,  etc. ;  whether  when  they  are  kept  by  German  jobbers  and 
importers  dealing  in  fancy  goods,  they  are  in  or  out  of  their  line  of 
business,  present  the  principal  questions  of  evidence  involved. 

Thie  plaintiff  sought  to  show  what  was  the  fact  in  respect  to  keep- 
ing fireworks  in  Baltimore  by  dealers  in  the  same  line  of  business  with 
him,  while  the  defendant's  question  involved  the  element  of  opinion 
on  the  part  of  the  witnesses  as  to  the  propriety  of  considering  fire- 
works as  forming  part  of  the  line  of  German  jobbers  and  importers. 

That  was  of  no  sort  of  consequence,  the  material  point  being 
whether  in  fact  the  persons  known  in  trade  under  the  designation 
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here.  The  New  York  cases  do  not  seem  to  have  been  adverted  to, 
nor  the  case  itself  much  considered.  We  should  not  be  jostified, 
nnder  these  circumstances,  in  abandoning  a  settled  line  of  decision 
in  our  own  State,  in  order  to  confirm  it. 

Judgment  affirmed. 

All  concur.    Lott»  Ch.  C,  not  sitting. 


COURT  OF  APPEALS  OF  NEW  YORK. 


Appeal  from  the  June  Term^  1873. 


THE  NATIONAL  LIFE  INS.  CO.  or  the  United 
States  of  America,  Appellani, 


vs. 


PfflLIP   MINCK,    Adm'r   of   ANNA   C.   MINCK, 
deceased,  Respondent,* 


Defendant  procnred  a  policy  on  the  life  of  his  wife.  At  the  time  Bhe  was  insnred 
she  was  suffering  from  a  cancer  on  the  breast,  from  which  she  shortly  afterward 
died.  The  loss  was  paid  by  the  plaintiffs  before  it  was  folly  aware  of  her  con- 
dition when  insured.  The  plaintiffs  brought  an  action  to  recover  the  amount 
of  the  policy  and  damages  in  the  court  below,  and  were  nonsuited. 

Hddj  that  to  enable  tho  case  to  go  to  the  jury,  it  is  sufScient  to  establish  the  fiaci 
that  the  policy  was  procured  by  fraud,  and  this  may  be  done  by  direct  or  cir- 
cumstantial eyidence. 

Held,  that  if  the  husband  procured  the  policy  on  the  life  of  his  wife  by  fraudulent 
means,  she  cannot  retain  the  benefit  of  it,  and  he  be  relieved  of  the  fraud  by 
which  it  was  obtained.  And  he  occupies  the  position  of  claiming  to  keep 
money,  as  her  representative,  which  he  procured  as  her  agent. 

Edd^  that  if  the  medical  examiner  of  the  plaintiff,  the  husband,  and  the  insured, 
knew  that  the  latter  had  an  incurable  disease,  and  acted  in  concert  in  procuring 
the  policy,  the  plaiutiff  is  entitled  to  recover.  If  a  person  colludes  wi\h  an 
agent  to  cheat  the  principal,  the  latter  is  not  responbible  for  his  knowledge  a!> 
agent 

Held,  that  in  the  absence  of  any  fraud  in  procuring  a  policy,  or  of  fraadulent  re- 
presentations made  to  procure  the  money,  the  time  lor  insisting  upon  the 
breach  of  any  warranty  contained  in  the  original  application,  is  when  the  claim 
is  made  for  the  execution  of  the  contract. 

«  Decision  rendered  June  IMb,  1873. 


The  application  contained  the  questions,  whether  she  had  had  any 
serious  illness,  local  disease  or  personal  injury,  and  whether  she  had 
then,  to  the  best  of  her  knowledge  or  belief,  any  disorder,  or  any  in- 
firmity or  weakness,  tending  to  impair  her  constitution,  to  all  of  which 
the  answer  was  in  the  negative.  There  was  eyidence  tending  to  show 
that  she  had  at  the  time  a  cancer  in  her  breast,  which  she  was  aware 
of,  and  of  which  she  afterward  died. 

There  was  conflicj^ing  evidence  as  to  the  fact  of  a  cancer,  and  also 
as  to  whether  the  deceased  knew  it,  which  should  have  been  submit- 
ted to  the  jury.  The  fact  that  she  signed  the  application,  that  she 
was  examined  by  Dr.  Potter,  for  the  purpose  of  making  the  medical 
certificate,  her  constant  communication  with  her  husband,  who,  with 
the  doctor,  was  active  in  making  the  application  and  procuring  the 
policy,  and  other  circumstances,  were  pertinent  to  go  to  the  jury  upon 
the  question  of  her  knowledge  of  the  general  fact  that  any  insurance 
was  being  effected  upon  her  life,  and  also  of  the  substance  of  the  ap- 
plication which  she  had  signed.  It  is  true  there  was  evidence  tend- 
ing to  show  that  the  application  was  not  in  fact  read  over  to  her,  and 
that  she  did  not  know  what  it  contained ;  but  her  ignorance  of  its 
nature  was  far  from  being  conclusively  proved. 

Again,  if  the  husband,  as  the  agent  of  the  wife,  procured  the  policy 
by  fraud,  she  cannot  retain  the  benefit  of  it  and  be  relieved  from  the 
consequences  of  the  fraudulent  means  by  which  it  was  obtained. 

It  is  established  that  an  innocent  principal  cannot  take  an  advan- 
tage resulting  from  the  fraud  of  an  agent,  without  rendering  himself 
civilly  liable  to  the  injured  party.  10  N.  Y.,  ^5  ;  Graves  ▼«•  Spier, 
58  Barb.,  349,  affirmed  in  this  court  25  N.  T.,  600 ;  26  N.  Y.,  509  ; 
28  N.  Y.,  390.  If  the  husband  obtained  the  policy  by  a  fraud,  acting 
as  the  agent  of  his  wife,  he  occupies  the  position  of  claiming  to  keep 
money  as  her  legal  representative,  which  he  fraudulently  obtained  as 
her  agent.  He  is  defending  this  action  upon  her  title  to  the  policy, 
which,  if  procured  by  his  fraud,  is  invalid.  The  court  also  erred  in 
refusing  to  allow  the  plaintiff  to  go  to  the  jury  upon  the  question, 
and  to  charge  them  that  if,  from  the  evidence,  they  behoved  it  was 
known  by  the  husband.  Dr.  Potter,  and  the  deceased,  that  she  had  a 
cancer  which  was  incurable,  and  that  there  was  an  understanding  be- 
tween them  that  they  were  to  obtain  an  insurance  upon  her  life,  at  the 
time  knowing  she  was  incurably  diseased,  the  plaintiff  was  entitled 
to  recover.  The  defendant  was  a  laborer  in  a  saw-mill.  This  insur- 
ance and  another  were  procured  upon  the  life  of  his  wife,  at  the  sug- 
gestion of  his  employer,  whose  wife  was  the  certifying  friend.    The 
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in  the  original  application,  was  when  the  claim  was  made  for  the  ex- 
ecution of  the  contract  Mere  ignorance  of  a  fact  which  might  haye 
enabled  the  company  to  defend  an  action  upon  the  policy  on  account 
of  such  breach,  is  not  such  a  mistake  of  fact  as  will  enable  it  to  re- 
cover back  the  money.  It  will  be  presumed  that  the  company  either 
knew  the  fact^  or  intended  to  waive  any  such  defense,  and  voluntarily 
paid  the  money.  Otherwise  there  would  be  no  end  to  controversy 
and  htigation,  and  the  party  receiving  the  money  would  hold  it  sub- 
ject to  a  lawsuit  until  the  statute  of  limitations  intervened. 

This  rule  has  no  application  except  in  the  absence  of  fraud  in  pro- 
curing the  policy,  and  of  fraudulent  representations  made  to  obtain 
the  money,  which  were  designed  to,  and  did  have  the  effect  of  pre- 
venting inquii7.  Phillips  on  Ins.,  693;  Angell  on  Fire  and  Life  Ins., 
§  409  ;  27  Barb.,  354.  Sutherland,  J.,  in  the  last  case  says  :  ''In 
this  action  they  must  be  deemed  by  the  payment  to  have  settled  or 
waived  all  questions  of  law  or  of  fact  as  to  the  validity  of  the  original 
contract^  except  fraud,  which  they  had  the  means  of  raising  when 
they  paid  the  loss." 

I  Wend.,  367  ;  1  Esp.,  279  ;  20  J.  R,  196. 

The  pleader  evidently  took  this  view  in  preparing  the  complaint^ 
and  I  think  he  was  right. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  costs  to 
abide  event. 

All  concur ;  Peckham,  Folger  and  Anderson,  JJ.,  in  result. 
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from  **  his  own  hands  *'  was  nndispuied,  and  the  insorance  company 
refused  to  pay,  contending  that  under  the  danse  recited  the  policy 
was  **  void  and  of  no  effect."  The  plaintiff  contended,  however,  that 
he  was  not  in  his  sound  mind  at  tho  time  of  his  self-destruction,  and 
that  therefore  the  company  was  liable,  notwithstanding  the  condition 
in  the  policy.  On  the  trial  below,  the  question  of  sanity  was  submit- 
ted to  the  jury,  who  found  for  the  plaintiff  the  full  amount  of  the 
policy  and  interest,  $5,300. 

A  writ  of  error  was  taken  to  the  Supreme  Courts  which  came  up 
for  argument  at  the  May  Term,  1873.  The  particular  error  com- 
plained of  was  the  submission  of  the  question  of  sanity  to  the  jury. 
That  portion  of  the  charge  fully  appears  in  the  opinion  of  the 
Supreme  Ck>urt. 

James  F.  Mn.TjKm,  and  H.  M.  Baldbioe,  Esq&,    for  Plaintiffs   in 
Error. 
Samuel  S.  Blaib,  Esq.,  for  D^endant  in  Error. 

Meboub,  X 
The  distinction  now  so  strongly  pressed  by  the  counsel  for  the 
plaintiff  does  not  appear  to  have  been  made  in  the  court  below.  The 
attention  of  the  court  was  not  called  to  the  moral  nature  and  conse- 
quences of  the  act  of  the  insured,  in  either  of  the  four  written  points 
upon  which  it  was  requested  to  charge  the  jury.  Neither  in  answer 
to  the  points,  nor  in  the  general  charge,  was  there  any  allusion  to  his 
comprehension  of  the  moral  aspect  of  the  case.  The  court  was  con- 
sidering the  destruction  of  the  physical  life  only  of  the  insured.  It 
was  his  physical  life  only  that  was  covered  by  the  policy  of  insurance. 
That  was  the  only  life  in  the  meaning  of  the  contract  that  had  been 
destroyed.  The  question  which  arose,  and  which  was  considered  by 
the  court  and  jury,  was  whether  he  had  sufficient  mental-  capacity  to 
intelligently  comprehend  that  the  act  which  he  was  about  to  commit 
would  forever  destroy  that  life.  Bearing  in  mind,  then,  that  this  was 
the  subject  matter  covered  by  the  insurance,  and  that  it  was  for  the 
loss  of  this  alone  the  action  was  brought,  we  will  consider  that  por- 
tion of  the  charge  specially  assigned  for  error. 

*It  is  this  :  "  If,  at  the  time  the  pistol  was  fired,  Isett  was  conscious 
of  the  act  he  was  committing,  and  then  intended  to  take  his  life,  and 
had  sufficient  mental  capacity  to  comprehend  the  nature  and  conse- 
quences of  his  act — if  so,  then  the  defendants  are  not  liable.  I^  on 
the  other  hand^  he  was  not  thus  conscious^  but  acted  under  an  insane 
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Error  to  the  Court  of  Oommon  Pleas  of  Lancaster  Oountjf, 


THE  TARMERS'  MUTUAL  INS.  CO.,  of  Lanoarekb' 
County,  Plairdiff  in  Error, 

ABRAHAM  FORNEY  Adm'b  or  QRAYBILL  R 
FORNEY,  Deceased,  for  the  use  op  HENRY  R 
GRAYBILL,  Defendant  in  Error* 


Edd,  that  by  the  sale  of  the  premises  insored  nnder  the  proceedings  of  tiie 
Orphans*  Court,  there  was  no  siich  alienation  before  oonfirmation  as  avoided  the 
poucy;  and  that  the  action  was  rightly  brought  in  the  name  of  the  admimstra- 
tor  to  the  use  of  the  vendee.  ^ 

Sdd,  that  the  vendee  had  sufficient  interest  to  entitle  him  to  give  notice  to  the 
company  of  the  loss. 

Hddt  that  the  agreement  that  *  *  in  case  any  loss  should  occur  to  our  respective 
properties  by  fire,  we  will  onlv  claim  and  receive  three  fourths  of  the  amount 
of  the  actual  loss,  provided  three  fourths  of  the  amount  as  aforesaid  does 
not  amount  to  more  than  three  fourths  of  the  sum  insured,'*  was  not  to  apply 
when  three  fourths  of  the  amount  of  the  actual  loss  shall  exceed  three  fouzths 
of  the  sum  insured.  The  agreement  then  is  inapplicable  in  case  of  a  total 
loss,  and  the  insured  is  entitled  to  receive  three  fourths  of  the  actual  value  of 
the  property  insured. 

This  case  arose  under  the  following  facts  :  Qraybill  R  Forney,  on 
the  13th  April,  1857,  took  out  a  policy  of  insurance  in  the  Farmers' 
Mutual  Insurance  Company  of  Lancaster  County,  Pa.,  for  $4,405, 
upon  property  owned  by  him,  in  which  was  included  a  two-story 
stone  dwelling-house  used  as  a  store  and  tavern.  The  amount  insured 
upon  the  stone  house  was  |3,000,  which  was  subsequently,  on  Septem- 
ber 11th,  1858,  reduced  to  $2,000  by  a  memorandum  written  across 
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that  Forney  being  a  party  to  the  agreement  recited  was  bound  by  it, 
and  that  under  no  circumstances  could  there  be  a  recoTeiy  of  more 
than  three  fourths  of  $2,000 — the  amount  insured. 

N.  Ellmaker  and  a.  M.  Frautz,  for  Plairdiff  in  Error. 
T.  E.  Franklin  and  0.  J.  DicKBN,/or  Defendard  in  Error. 


Shabswood,  3. 

It  is  clear,  both  upon  principle  and  authority,  that  by  the  sale  of 
the  premises  insured  under  the  proceedings  in  the  Orphans'  Courts 
there  was  no  such  alienation  before  oonfirmation  as  avoided  the 
policy  ;  and  the  loss  having  occurred  between  the  sale  and  the  con- 
firmation, the  legal  title  was  then  in  the  heirs  of  Forney,  and  the 
action  on  the  policy  was  rightly  brought  in  the  name  of  the  adminis- 
trator to  the  use  of  the  vendee.  Insurance  Company  v&  IJpdegrafi^ 
9  Harris,  518  ;  Reed  vs.  Lukins,  8  Wright,  200  ;  Hill  vs.  Cumberland 
Valley  Mutual  Protection  Co.,  9  P.  F.  Smith,  474. 

It  is  equally  clear  that  the  vendee  had  sufficient  interest  to  entitle 
him  to  give  notice  to  the  company  of  the  losa  As  weD  remaiked  by 
the  learned  judge  below,  if  the  clause  be  literally  taken,  in  case  the 
member  insured  was  dead  at  the  time  of  the  fire,  no  one  could  give 
notice.  His  personal  representative,  succeeding  to  his  legal  right  as 
covenanter,  is  a  trustee  for  the  heirs  or  the  vendee,  and  either  the 
trustee  or  ceduy  que  trust  sufficiently  represent  the  party  for  that 
purpose.  In  the  case  before  us  it  appeared  that  both  joined  in  the 
notice,  which  was  received  by  the  secretary  of  the  company  without 
objection. 

It  must  be  conceded  that  there  is  some  difficulty  as  to  the  legal 
construction  of  the  agreement  given  in  evidence,  signed  among  others 
by  the  insured  member,  Graybill  B.  Forney.  This  paper  was  drawn 
up  in  pursuance  of  certain  resolutions  of  the  directors  of  the  insur- 
ance company,  to  a  copy  of  which  it  is  attached.  The  whole  must 
be  considered  as  one  instrument,  and  be  construed  together.  The 
principle  intended  to  be  adopted  by  the  company  was  that  every 
member  insured  should  stand  his  own  insurer  to  the  extent  of  one 
fourth  of  any  loss  which  should  occur.  This  was  for  the  safety  of  the 
company,  to  induce  care  as  well  as  honesty  on  the  part  of  the  in- 
sured, as  he  must  himself  be  a  loser  by  every  fire,  and  could  not 
throw  the  entire  loss  upon  the  insurers.  The  16th  section  of  the  by- 
laws had  declared  that  not  more  than  three  fourths  of  the  actual 
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the  deed  or  writing  depends.  Wharton's  Law  Lexicon  ad  ver- 
hum. 

The  agreement  was  not,  therefore,  to  apply  when  three  fourths  of 
the  amonnt  of  the  actual  loss  shall  exceed  three  fonrths  of  the  snxn 
insnred*  Li  the  case  before  us,  three  fourths  of  the  actual  loss  does 
amount  to  more  than  three  fourths  of  the  sum  insured.  The  agree- 
ment, then,  is  inappHoable.  The  insured  is  entitled  to  recdve  the 
whole  sum  insured ;  but  as  by  the  sixteenth  by-law  this  is  only 
three  fourths  of  the  actual  value,  the  spirit  of  the  agreement  is  main- 
tained. This  must  be  so  in  every  total  loss  ;  the  sum  insured  being 
only  three  fourths  of  the  actual  cash  value,  the  loss  must  of  necessity 
be  more  than  three  fourths  of  the  sum  insured.  We  hold  the  agree- 
ment not  to  have  been  intended  to  reach  the  case  of  a  total  loss^ 
abready  provided  for  sufficiently  by  the  sixteenth  by-law.  It  is  to 
be  observedi  also,  that  the  agreement  was  executed  to  give  a  con- 
struction to  the  existing  contracts — ^not  to  make  an  entirely  new  rule. 
It  declares  that  it  is  ''  to  avoid  doubt  and  difficulty."  Now  the  con- 
struction of  the  contract  in  connection  with  the  by-law  was  without 
doubt  or  difficulty,  in  case  of  total  loss.  The  insured  bore  one  fourth 
of  it,  which,  upon  a  fair  interpretation  of  the  whole  paper,  resolu- 
tions and  agreement,  was  what  we  think  was  intended. 

What  the  effect  of  the  proviso  may  be  in  cases  of  partial  loss  is 
not  now  before  us  for  determination.  We  express  no  opinion  upon 
the  subject.  It  is  not  easy  to  understand  what  the  penman  meant ; 
it  is  certainly  obscurely  and  unhappily  expressed,  so  as  to  convey 
any  dear  meaning.  If  I  might  hazard  a  conjecture,  (which,  how- 
ever, is  entirely  my  own,)  it  would  be  that  by  "sum  insured"  was 
meant  the  sum  which  was  the  basis  of  the  insurance — ^in  other  words, 
the  valuation  of  the  premises  in  the  policy,  a  change  of  phraseology 
which  makes  the  whole  simple  and  just  It  perhaps  occurred  to  the 
writer  that  the  broad  word  "  three  fourths  of  the  actual  loss,"  might 
entitle  the  insured  to  demand  more  than  three  fourths  of  the  valu- 
ation. 

There  can  be  no  question  that  the  offers  of  parole  evidence  to  ex- 
plain the  writings  were  rightly  rejected. 

Judgment  affirmed. 
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value  of  the  property  thus  exchanged  for  the  farm  was  in  conizo- 
versy. 

John  Nutting  was  allowed,  subject  to  exception^  to  testify  what  he 
paid  in  1867  for  the  Thomas  Nutting  farm,  with  the  buildings  there- 
on— the  nearest  bounds  of  said  farm  being  less  than  a  mile  from  the 
nearest  bounds  of  the  Thompson  place,  but  the  distance  by  the  road 
being  from  a  mile  and  a  half  to  a  mile  and  three  quarters.  He  was 
also  allowed,  subject  to  exception,  to  state  the  price  at  which  the 
Thomas  Nutting  farm  was  bid  oS  at  auction  in  1870. 

In  1869,  one  Capen  had  exchanged  the  Thompson  place  for  cer- 
tain lots  of  land  in  Wentworth,  and  a  $3,000  note.  Subject  to  ex- 
ception, Reuben  Hobbs  was  permitted  to  testify  what  he  paid  in  1869 
lor  a  tract  of  about  800  acres  of  woodland  in  Wentworth,  in  an- 
other section  of  the  town,  and  several  miles  from  the  lots  conveyed 
to  Capen.  The  land  and  timber  on  this  800  acre  tract  were  described 
as  similar  to  the  land  and  timber  on  the  Capen  lots.  It  appeared 
that  Hobbs,  some  ten  or  fifteen  years  prior  to  the  conveyance  to 
Capen,  had  cut  the  spruce  timber  from  the  greater  portion  of  the 
Capen  lots  ;  also,  that  he  had  had  considerable  experience  in  dealing 
in  woodland  in  Wentworth.  Subject  to  exception,  Hobbs  was  per- 
mitted to  give  his  opinion  upon  the  cash  value  of  the  stumpage  of  the 
hard  wood  upon  the  Capen  lots. 

Moses  Pervear  was  at  the  time  of  the  fire,  and  is  now,  the  owner 
and  occupant  of  a  farm  adjoining  the  Thompson  place.  Subject  to 
exception,  he  was  permitted  to  give  his  opinion  as  to  the  cash  value 
of  the  Thompson  place,  including  the  buildings,  at  the  time  the  fire 
occurred.  The  plaintiff  objected  that  there  was  no  proof  of  Pervear's 
competency  to  judge. 

It  appeared  that  Charles  Mitchell  is  a  farmer,  residing  about  one 
mile  from  the  Thompson  place  ;  that  he  formerly  owned  a  piece  of 
ialid  which  is  now  a  part  of  the  northerly  portion  of  the  Thompson 
farm  ;  that  he  owns  a  pasture  adjoining  the  Thompson  farm  on  the 
east ;  that  in  going  to  this  pasture  he  used  to  go  over  part  of  the 
Thompson  farm,  tying  his  horse  at,  or  near,  the  buildings  ;  that  he 
had  had  occasion,  within  a  year  or  two,  when  hunting  for  sheep,  to 
go  over  that  part  of  the  Thompson  farm  on  the  same  side  of  the 
road  as  the  buildings,  going  up  to  the  edge  of  the  woods  ;  also,  that 
he  had  been  into  the  house,  and  had  some  knowledge  of  the  barn. 
Subject  to  exception,  Mitchell  was  allowed  to  give  his  opinon  as  to 
the  cash  value  of  the  Thompson  place,  including  buildings,  at  the 
time  of  the  fire. 
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Nutting  farm  was  in  1867,  but  as  the  time  of  the  year  is  not  stated, 
it  may  have  been  several  months  more,  or  a  month  or  two  less,  than 
three  years  before  the  insurance. 

In  Thornton  v&  Campton,  18  N.  H.,  20,  a  sale  of  the  real  estate  in 
question,  in  the  spring  of  1816,  was  held  to  be  admissible  as  bearing 
on  the  value  of  the  same  estate  during  the  four  years  ending  in  the 
spring  of  1814  ;  and  the  court,  by  Gilchrist,  J.,  say  that  the  causes 
which  produce  changes  in  the  value  of  land  and  in  the  value  oi 
money  are,  commonly,  so  gradual  in  their  operation  that  very  safe 
inferences  may  be  formed  from  the  present  value  of  a  particular 
estate,  as  to  what  it  was  two,  four,  or  six  years  ago,  by  persons  con- 
versant with  the  business  of  the  neighborhood. 

This  would  be  especially  true  of  the  cultivated  farms  in  our  Stale, 
and  we  think  it  would  clearly  be  within  the  discretion  of  the  court 
to  receive  the  testimony  offered  in  this  case. 

Whether  the  evidence  offered  is  too  remote  in  point  of  time  must 
necessarily  be  left  very  much  to  the  discretion  of  the  judge  who  tries 
the  c:iuse,  and  ordinarily  that  discretion  will  not  be  revised  unless  it 
be  clearly  reserved  for  that  purpose. 

That  the  question  of  remoteness  in  respect  to  time  is  left  to  the 
discretion  of  the  judge  who  tries  the  cause,  is  too  well  settled  in  this 
State  to  need  the  citation  of  authorities,  and  it  is  not  questioned  bj 
counsel. 

The  testimony  of  Beuben  Hobbs  as  to  the  price  paid  for  other 
woodland  in  Went  worth  was,  we  think,  admissible  in  the  discretion 
of  the  judge,  although  several  mUes  from  the  lots  conveyed  to  Capen. 
It  is  quite  obvious  that  there  might  be  such  similarity,  in  respect  to 
character  and  location  in  relation  to  a  market,  as  to  furnish  great  aid 
in  f  xing  the  value  of  the  Gapen  lots. 

As  to  his  opinion  of  the  value  of  stumpage  on  the  Capen  lots,  it 
was  for  the  court  to  judge  whether  he  was  qualified  to  give  an  opin- 
ion. It  is  made  competent  by  statute,  and  we  cannot  revise  the  de- 
cision of  the  judge  on  the  qualification  of  the  witness. 

In  regard  to  the  testimony  of  Pervear  and  Mitchell,  the  same  re- 
marks that  were  made  in  respect  to  the  opinion  of  Hobbs  apply, 
namely,  that  the  qualifications  of  the  witnesses  to  give  opinions  aa  to 
value  are  to  be  determined  by  the  judge  who  tries  the  cause. 

The  course  allowed  to  be  taken  in  the  cross-examination  of  wit- 
nesses on  the  stand,  in  reference  to  their  depositions,  was  not  in  ac- 
cordance with  our  approved  and  settled  practice.  Witnesses  should 
not  ordinarily  be  asked  to  read  to  the  jury  passages  in  their  depo- 
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fendont's]  cross-examination,  the  plaintiffs  counsel  produced  a  deposi- 
tion admitted  to  be  a  deposition  given  by  the  defendant  in  this  case, 
taken  at  the  plaintiff's  request,  and  proposed  to  read,  or  that  the  de- 
fendant on  the  stand  should  read,  portions  of  it  to  the  jury.  The 
court  ruled,  as  a  matter  of  discretion,  that  this  should  not  be  done 
until  the  evidence  on  the  part  of  the  defense  had  been  introduced;  and 
the  plaintiff  excepted.  The  plaintiff  then  proposed  to  put  the  deposition 
into  the  defendant's  hands,  and  to  cross-examine  him  upon  it  The 
court  ruled  that  the  contents  of  the  deposition  should  not  in  any  way 
be  made  known  to  the  jury  during  the  cross-examination  of  the  de- 
fendant, for  the  purpose  of  impeadbing  or  contradicting  him,  or  show- 
ing any  inconstancy  between  the  deposition  and  his  testimony  on 
the  stand,  or  asking  him  to  explain  anything  in  the  deposition,  bat 
that,  when  the  plaintiff  put  in  his  rebutting  evidence,  he  might  read 
the  deposition  to  the  jury,  and  recall  the  defendant  to  explain  any 
apparent  inconsistency,  or  to  explain  anything  in  the  deposition  that 
requires  explanation,  to  which  ruling  the  plaintiff  e:(cepted.  After 
the  defendant  rested  his  case,  the  plaintiff's  counsel  read  to  the  jury 
such  portions  of  the  deposition  as  they  chose,  and  the  defendant  was 
subsequently  recalled  as  a  witness  by  his  own  counsel,  and  was  cross- 
examined  by  the  plaintiff"  On  a  case  reserved,  it  was  held  (Per- 
ley,  C.  J.,  delivering  the  opinion)  that  the  order  in  which  evidence 
shall  be  given,  and  the  right  of  examination  exercised,  is  in  our  prae- 
tic  very  much  in  the  discretion  of  the  court ;  that  the  halxt  of  cross- 
examining  witnesses  as  to  their  former  testimony  in  the  same  cause 
is  one  liable  to  abuse ;  that  if  there  was  any  contradiction,  in  that 
case,  between  the  deposition  and  the  testimony  of  the  witness  on  the 
stand,  the  plaintiff  had  sufficient  opportunity  to  show  it ;  and  the 
course  taken  at  the  trial  was  approved  as  the  correct  practice.  The 
decision  of  this  question  was  not  reported  (47  N.  H.,  186),  because 
it  was  not  regarded  as  establishing  any  new  (x  settling  any  doubtful 
point. 

There  can  hardly  be  any  occasion  to  identify  a  deposihon,  or  to 
prove  the  signature  of  it,  by  the  deponent  on  the  stand,  or  to  ask  him 
any  question  in  regard  to  it»  until  he  is  recalled  after  it  has  been  regu- 
larly put  in  evidence  at  the  proper  time,  which  is  not  duriug  his  ex- 
amination or  cross-examination.  Such  matters  as  the  identity  of  the 
paper  and  of  the  witness,  and  the  genuineness  of  the  signature,  are 
not  usually  in  dispute,  and  it  would  be  well  not  to  anticipate  any 
controversy  on  those  points,  but  to  wait  and  see  what  objections  will 
be  made  to  the  introduction  of  the  deposition  when  it  is  offered  ai 
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the  proper  time.    The  subject  is  one  on  which  no  absolute  rule  can 
be  laid  down,  because  it  is  a  matter  of  fact  and  of  reasonableness. 
(Darling  vs.  Westmoreland,  52  N.  H.,  408.)     In  this  case,  there  is  no 
error  in  law  for  which  a  new  trial  should  be  granted. 
Judgment  on  the  verdict 


COMMISSION  OF  APPEALS  OF  NEW  YORK, 

JUKE  T£BM,  1872. 

liAXniA  &  MALLOBT,  Be^^cmderU, 

THE   TRAYELERS'  INa  CO.,  of   Habttobd,  JppdlarU* , 

Deceased  took  a  policy  of  insurance  on  his  life  for  the  benefit  of  the  plaintiff.  At 
the  time  of  insuring  he  stated  that  there  were  no  circomstonces  which  ren- 
dered him  liable  to  acciden^  and  that  he  belonged  to  a  preferred  class  of  risks. 
Deceased  was  found  dead  in  a  culvert  near  a  railroad  bridge,  and  showed 
marks  of  violence.  A  post  mortem  examination  showed  that  his  heart  was  en- 
larged. 

Eddj  that  the  decision  of  Ellen  K  Mallory  Vs.  same,  (47  N.  Y.,  52,)  must  control 
this  decision. 

Hdd,  that  the  exception,  "suicide,  whether  felonious  or  otherwise,  sane  or  in- 
sane," may  be  presumed  was  intended  to  cover  a  suicide  committed  with  a  de- 
liberate design  by  a  person  in  sound  mind,  and  further,  that  the  company 
should  not  be  responsible  if  the  insured,  in  an  insane  state,  by  his  own  act,  de- 
stroyed his  life  by  any  of  the  means  usxially  resorted  to  for  the  achievement  of 
that  purpose. 

Edd,  that  counsel  who  make  a  motion  to  nonsuit  must  point  out  to  the  court,  in 
some  specific  and  intelligible  form,  some  defeot  in  the  evidence  showing  that  he 
cannot  recover.  If  this  is  not  done  in  the  court  below,  it  is  too  late  in  the 
court  of  last  resort 

BUd,  that  the  death  being  by  aeddent,  the  proviso,  **  sane  or  insane/'  did  not 
apply. 

Appeal  from  the  jadgment  of  the  General  Term  of  the  Supreme 
Court  of  the  Second  Judicial  District^  affirming  a  judgment  entered 
upon  a  verdict  in  favor  of  plainti^  and  an  order  denying  a  new 
triaL 

This  action  was  brought  to  recover  the  amount  of  an  accidental 
policy  of  insurance  upon  the  life  of  William  S.  Mallory,  deceased. 

*  Bedskm  rendored  June  Tenu,  1878. 
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Previous  to  and  on  December  drd,  1866,  the  deceased  was  an  agent 
of  defendant  in  soliciting  ai^plications  for  insurance,  and  on  that  day 
he  applied  for  and  procured  an  accidental  policy  of  insurance  on 
his  life,  of  $3,000,  for  the  benefit  of  plaintiff,  his  wife,  and  made 
payable  to  her.  In  his  application  he  stated  that  there  were  not 
any  circumstances  which  rendered  him  peculiarly  liable  to  accident, 
and  that  he  belonged  to  the  preferred  class  of  risks. 

On  the  morning  of  June  5th,  1867,  the  assured  was  found  dead  in 
a  millpond,  near  the  railroad  culvert,  in  East  Bridgeport,  Connect- 
icut. The  water  was  10  or  15  feet  deep.  The  last  time  he  was 
seen  alive  was  in  the  morning  of  June  2nd,  1867.  When  found 
there  was  a  wound  on  the  back  part  of  the  head,  about  an  inch 
and  a  half  long,  and  cut  dear  to  tiie  skull  His  hat  disclosed  marks 
of  a  blow,  corresponding  with  that  appearing  upon  his  head,  and 
there  was  blood  found  in  the  hai  A  post  mortem  examination 
showed  that  his  heart  was  enlarged. 

Deceased  had  had  typhoid  fever  over  20  years  before  his  death, 
and  was  then  flighty,  from  which  he  had  recovered  at  the  time,  and 
he  had  been  in  an  insane  asylum  for  a  little  over  two  months  about 
two  years  before  he  made  his  application  for  the  policy  in  suit,  but 
was  discharged  cured.  The  policy  contained  a  clause,  in  substance, 
that  no  claim  should  be  made  under  it  if  the  assured  came  to  his 
death  by  *'  suicide,  whether  felonious  or  otherwise,  sane  or  insane." 

J.  B.  ALLAB£N,/or  Bespondent. 
Rexnolds  &  Wabd,  for  AppeUanL 

Beznoldb,  OL 

The  decision  of  the  Oourt  of  Appeals  in  the  case  of  Ellen  K  Mal- 
lory  vs.  the  same  defendant,  (47  N.  Y.,  52,)  must^  I  think,  control 
our  decision  in  this,  even  if,  as  an  original  question,  we  should  enter- 
tain any  doubt  of  the  plaintiff's  right  to  recover.  I  am  free  to  ad- 
mit that,  to  my  understanding,  the  plaintiff's  case  is  not  free  from 
difficulty,  but  as  the  facts  relating  to  the  condition  and  the  death 
of  the  assured  are  the  same  in  both  cases,  we  are  only  to  follow  the 
judgment  pronounced  in  favor  of  the  daughter  in  rendering  our  judg- 
ment in  favor  of  the  veidow,  if  no  material  distinction  between  the 
two  cases  can  be  discovered.  It  is  suggested  that  the  two  policies  dif- 
fer in  this  respect :  In  this  case,  "  suicide,  whether  felonious  or  oth- 
erwise, sane  or  insane,"  is  excepted  from  the  operation  of  the  policy, 
while  in  the  other  case,  the  exception  was  simply  against  "  suicide.' 
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some  fonn  aooidentally  lolled.  The  finding  of  the  jury  in  this  re- 
gard is  not  without  evidenoe. 

It  is  difficult  to  see  how  the  wound  upon  the  back  of  the  head  of 
the  dead  man  oould  have  been  self-infiicted,  and  furthermore,  if  it 
was  done  by  his  drowned  body  floating  upon  sharp  rooks  and  oyster 
shells,  it  is  questionable  whether  his  hat  would  have  disclosed  marks 
of  a  blow  corresponding  with  that  appearing  upon  the  head  of  the 
unfortunate  man  when  his  remains  were  taken  from  the  water.  But 
all  this  was  for  the  jury.  It  is  unquestionably  true  that  it  was  in- 
cumbent upon  the  plaintiff  to  give  evidence  sufficient  to  convince  the 
jury  that  the  death  was  the  result  of  accident^  and  this  was  done. 
By  way  of  defense,  the  defendant  was  at  liberty  to  show  that  the 
death  resulted  from  natural  disease  or  suicide.  This  effort^  in  the 
opinion  of  the  jury,  failed.  It  was  very  certainly  no  error  to  say  to 
the  jury  that  the  act  of  suicide  was  against  the  presumption  of  eveiy 
reasonable  man. 

I  have  not  specially  noticed  the  very  numerous  exceptions  taken 
during  the  trial,  for  as  I  think  the  principal  question  must  be  ruled 
against  the  defendant,  they  in  the  main  are  not  material 

It  follows  that  the  judgment  of  the  Supreme  Court  must  be 
affirmed  with  costs. 

All  concur. 


COUBT   OP   APPEALS   OP   VXEGINIA, 

BBOEMBEB  TSBM,   1872.     . 


Appeal  from  the  Court  of  Hustings,  City  of  FortsTnouth, 
THE   PORTSMOUTH   INSURANCE  COMPANY 

H.  G.  BRINCKLEY  &  CO.,  foe  thb  benefit  of  WM.  H.  ' 
MORRIS,  JK,  Adm'r  of  H.  G.  BRINCKLEY.* 

Defendant  in  error  took  a  policy  of  insurance  in  the  company  of  the  plaintiff  in  er- 
ror, covering  their  stock  of  goods,  "consisting  of  sach  as  are  osnally  kept  in  a 

*  Leci«ion  rendered  February  10th,  1C73. 
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grocery  store.  **  Policy  also  contained  olaoses  excepting  hazardous  or  e 
zardons  occnpations,  and  declaring  that  the  interest  of  the  insured  was 
signable  unless  by  the  consent  of  the  company  manifested  in  writing, 
case  of  any  transfer  or  termination  of  interest  of  the  assnred,  either  bj 
otherwise,  without  such  consent,  the  policy  shall  be  void  and  of  no 
also,  that  burning-fluids  should  not  be  kept  in  the  building.  Evidence 
troduced  showing  that  burning-fluids  were  kept  in  the  store,  and  11 
knowledge  of  this  fact  was  constructively  in  the  possession  of  the  pi 
and  agent  of  the  cgmpany. 

Subsequently  to  the  issue  of  the  policy  of  insurance  the  partnership  of 
surors  was  dissolved  by  the  retiring  of  one  member  of  the  firm. 

Uddj  that  the  policy  plainly  excepted  burning-fluids  from  the  terms  of  tb> 
ral  description  of  the  policy,  and  expressly  prohibited  them. 

Held,  that  a  sale  by  one  partner  to  another  of  his  interest  in  property  i; 
where  there  is  a  clause  in  the  policy  prohibiting  the  sale  without  <; 
avoids  the  policy. 

HfAd^  that  the  declaration  should  have  stated  the  value  of  the  property  den 

John  Aimard,  for  Plaintiff  in  Error. 
HoLLOWAY  &  Gayle, /or  Defendard  in  Error. 

WiNGFIKIl 

This  is  an  action  in  the  name  of  H.  G.  Brinoklej  &  Co, 
sued  for  the  benefit  of  H.  G.  Brinckley  against  the  Port&i 
Insurance  Company.  The  declaration  alleges  that  the  said  co ; 
on  the  drd  of  Angust,  1867,  entered  into  a  contract^  a  copy  of  ' 
marked  **  A/'  is  filed  as  part  of  the  declaration,  whereby  t : 
fendant,  in  consideration  of  fifteen  dollars,  did  insure  the  1 1 
against  loss  or  damage  by  fire  to  the  amount  of  fifteen  hundr  i 
lars  on  their  stock  of  goods,  ''  consisting  of  such  as  are  usual ; 
in  a  grocery  store,  situate  in  a  certain  house  "  (describing  it 
which  contract  the  defendant,  in  consideration  of  the  said  sun 
teen  dollars  then  paid,  promised,  in  the  event  of  the  destruction  < 
aforesaid  stock  by  fire,  to  pay  the  plaintiff  the  sum  of  $1,500  i 
sixty  days  after  proof  of  such  loss,  and  then  alleges  the  breach  : 
contract  as  follows  :  ''  And  whereas,  on  the  30th  day  of  Nov 
1867,  the  aforesaid  stock  so  insured  did  become  entirely  destrc  < 
fire,  and  the  said  defendant  then,  under  their  aforesaid  contra  : 
came  indebted  to  the  plaintiff  in  the  sum  of  $1,500;  nevertheli  i 
said  defendant,  not  regarding  the  plain  intent  and  meaning  of  th  i 
contract,  have  not  paid  the  plaintiff  the  said  sum  of  $1,600,  : 
part  of  it,  according  to  the  plain  intent  and  meaning  of  the  i 
contract,  but  have  refused,"  etc. 

The  contract,  filed  with  the  declaration  as  part  of  it,  stipul  I 
insure  the  said  H.  G.  Brinckley  &  Co.  against  loss  or  dam  . 
fire  to  the  amount  of  $1,600  on  their  stock  of  goods, ''  consis 
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snch  as  are  nsnally  kept  in  a  family  grocery,  the  privilege  being  al- 
lowed of  keeping  on  hand  two  kegs  of  powder,  which  are  to  be  locat- 
ed conveniently  for  removal,"  and  agreed  to  make  good  to  the  insured 
all  such  loss  or  damage  as  should  happen  to  the  property  insured 
within  the  time  specified,  "  the  said  loss  and  damage  to  be  according 
to  the  true  and  actual  cash  value  of  the  property  at  the  time  the  same 
shall  happen,  and  to  be  paid  within  sixty  days  after  due  notice  and 
proof  thereof,  made  by  the  assured/'  etc.  The  policy  has  a  clause  or 
provision  in  these  words  :  "  And  it  is  agreed  and  declared  to  be  the 
true  intent  and  meaning  of  the  parties  hereto,  that  in  case  the  above 
mentioned  premises  shall  at  any  time  after  the  making,  and  during  the 
time  this  policy  would  otherwise  continue  in  force,  be  appropriated  or 
used  to  or  for  the  purpose  of  carrying  on  or  exercising  therein  any 
trade,  business  or  vocation  denominated  hazardous  or  extra  hazard- 
ous, or  specified  in  the  memorandum  of  special  rates  in  the  terms  and 
conditions  annexed  to  this  policy,  or  for  the  memorandum  of  special 
rates,  except  as  herein  specially  provided  for  or  hereafter  agreed  to 
by  this  corporation,  in  writing,  to  be  added  to  and  indorsed  upon  this 
poUcy,  then,  and  from  thenceforth  so  long  as  the  same  shall  be  so  ap- 
propriated, applied  or  used,  these  presents  shall  cease  and  be  of  no 
effect'*  Also  another  to  this  effect :  And  it  is  agreed  that  this  pol- 
icy '*  is  made  and  accepted  in  reference  to  the  proposals  and  condi- 
tions hereto  annexed,  which  are  to  be  used  and  resorted  to  in  order 
to  explain  the  rights  and  obligation  of  the  parties  hereto,  in  all  cases 
not  herein  specially  provided  for,"  and  also  a  further  provision  that 
the  interest  of  the  assured  in  the  policy  was  not  assignable  unless  by 
consent  of  the  company  "  manifested  in  writing,  and  in  case  of  any 
transfer  or  termination  of  the  interest  of  the  assured,  either  by  sale 
or  otherwise,  without  such  consent,  this  policy  shall  from  thenceforth 
be  void  and  of  no  effect." 

And  under  the  memorandum  indorsed  on  the  poUcy,  "  proposals  for 
insuring  houses,  buildings,  stores,  ships,"  etc.,  after  specifying  under 
the  class  as  **  extra  hazardous,"  such  trades,  business  and  subjects  as 
came  under  it,  and  subjecting  them  to  an  additional  charge  of  50  cents 
on  100  dollars,  the  following  provision  is  indorsed :  •*  Gunpowder 
is  expressly  prohibited  from  being  deposited,  stored  or  kept  in  any 
building  insured,  or  containing  any  goods  or  merchandise  insured  by 
this  policy,  unless  by  special  consent  in  writing  on  this  policy.  All 
kinds  of  burning-fluids  are  similarly  prohibited,  (family  use  of  them 
being  allowed.)" 

The  defendant  demurred  to  the  declaration,  and  the  same  being  ar- 
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gaedy  was  oyerruled  bj  the  court,  and  then  a  plea  of  no 
was  pnt  in  and  issue  made  upon  it 

On  the  trial  the  plamtiff  introduced  eyidence  tending  to 
the  president  and  agent  of  the  company  came  to  the  stor 
Brinckley  &  Co.,  (which  firm  was  composed  of  H.  G.  Bri 
James  Woodward,)  soliciting  their  insurance,  and  at  the 
was  conspicuously  placed  in  their  store  a  tin  cask,  such  as 
keeping  burning-fluid  in,  having  thereon,  in  painted   ! 
words  "  Kerosene  oil ;"  that  the  contract  of  insurance  was 
the  said  James  Woodward,  and  that  after  the  policy  of  ins 
prepared,  it  was  brought  to  the  store  by  the  president  ai 
the  company,  and  delivered  to  the  said  Woodward;  that 
of  November  following  (and  within  the  time  covered  by 
the  entire  stock  insured  thereby,  valued  at  about  $8,0( 
stroyed  by  fire,  and  that  notice  and  proof  of  loss  and  da 
made  by  the  insured  in  conformity  with  the  conditions 
the  policy,  and  presented  to  the  defendant  sixty  days  prio 
stitution  of  the  suit,  and  that  the  said  fire  was  occasioi 
accidental  ignition  of  a  barrel  of  burning-fluid  ;  and  also, 
time,  and  before  the  insurance  was  effected,  said  H.  G.  I 
Co.  kept  burning-fluid  for  sale,  and  intended  at  that  tii 
thereafter  keep  the  same  for  sale ;    that  burning-fluids  ^ 
kept  in  Portsmouth  (where  the  plaintiffs  had  their  store 
the  stock  of  ''  a  family  grocery  store  ;"  that  at  the  time  tl 
was  effected,  nothing  was  said  in  relation  to  the  keeping 
fluid  ;  that  the  burning-fluid  in  the  store  at  the  time  of  t 
astrella  oil,  which  was  considered  less  dangerous  than  k 
because  less  inflammable,  and  that  after  the  fire  the  defem 
object  to  paying  the  policy  on  the  ground  that  Woodwi 
signdd  his  interest  in  the  stock  to  the  other  partner,  (Bri] 
retired  from  the  firm  before  the  loss,  without  the  consent 
pany  in  writing  to  the  sale  and  assignment  of  his  int< 
policy. 

And  the  defendant  on  its  part  introduced  evidence  to  e 
ter  the  policy  was  effected,  and  before  the  loss  by  fire,  W 
tired  from  the  copartnership,  having  sold  his  interest  in 
sured  to  Brinckley,  leaving  Brinckley  the  sole  owner 
in  the  store  ;  that  the  sale  was  without  the  consent  of  th 
that  it  had  no  knowledge  of  the  sale  until  after  the  fi] 
agent  of  the  defendant  did  not  know,  at  the  time  the  poli< 
ed,  that  Brinckley  &  Co.  kept  any  kind  of  buming-fli 
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he  understood  no  kind  of  bnrning-flnid  was  to  be  kept  in  tbe  store, 
although  nothing  was  said  by  either  party  about  burning-fluid;  that 
the  astrella  oil,  the  ignition  of  which  caused  the  loss  by  fire,  was 
first  kept  in  the  said  store  after  effecting  the  said  insurance,  and  that 
it  was  highly  and  dangerously  inflammable  ;  that  the  privilege  of 
keeping  burning-fluids  was  not  intended  to  be  given  by  the  phrase 
used  in  the  policy,  ^'  stock  of  goods,  consisting  of  such  as  are  usu- 
ally kept  in  a  family  grocery  ;"  that  it  was  not  customary  for  the  de- 
fendant to  give  to  parties  assured  the  privilege  of  keeping  burning- 
fluids,  unless  it  was  specially  in  words,  in  writing,  indorsed  on  the 
policy,  as  in  this  case  is  done  in  relation  to  gunpowder. 

After  this  evidence  was  given  in,  the  court,  at  the  instance  of  the 
plaintiffs  counsel,  instructed  the  jury  that  "  if  they  believe  from  the 
evidence  that,  at  the  time  the  insurance  was  effected,  burning-fluids 
were  articles  usually  kept  in  a  family  grocery  store,  then  the  insured 
in  said  policy  had  permission  in  writing  indorsed « thereon  to  keep 
burning-fluids ;"  and  then  the  defendant's  counsel  moved  the  court  to 
instruct  the  jury  *'  that  if  they  believed  from  the  testimony  that  H. 
G.  Briuckley  purchased  the  entire  interest  of  his  co-partner  in  the 
stock  of  goods,  insured  before  the  loss  by  fire  occurred,  without  the 
consent  of  the  defendant,  then  the  said  policy  was  void  after  said 
purchase,"  which  the  court  refused  to  give  ;  and  the  defendant  ex- 
cepted to  the  opinion  of  the  court  in  giving  the  instruction  asked  for 
by  the  plaintifi^  and  in  refusing  to  give  that  asked  for  by  the  defend* 
ant 

2nd.  The  defendant  then  moved  the  court  to  instruct  the  jury  ^  to 
disregard  so  much  of  the  evidence  given  by  the  plaintiff  as  tended  to 
show  that  burning-fluids  were  articles  usually  kept  in  a  family  gro- 
cery store,"  upon  the  ground  that  said  evidence  was  not  admissible 
in  law  upon  the  issue,  and  as  tending  to  vary  and  control  the  written 
agreement  of  the  parties,  which  was  refused  and  the  defendant  ex- 
cepted. 

3rd.  The  defendant  then  moved  for  a  further  instruction  to  the 
jury  "  to  disregard  so  much  of  the  evidence  given  by  the  plaintiff  as 
tended  to  show  that,  sixty  days  before  the  institution  of  the  suit,  due 
notice  of  the  loss  and  damage  by  fire,  and  proof  thereof,  made  by 
the  assured  in  conformity  with  the  conditions  annexed  to  the  policy, 
were  given  to  the  defendant,"  upon  the  ground  that  said  evidence  was 
not  admissible  in  law  upon  the  issue  joined  on  the  allegations  of  the 
plaintiff's  declaration,  which  was  likewise  refused,  and  the  defendant 
again  excepted. 
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4ilL  After  the  verdict  was  rendered,  the  defendant  moved  the 
oonrt  to  set  it  aside  and  grant  a  new  trial,  which  motion  was  over- 
ruled, to  which  the  defendant  likewise  excepted,  and  the  facts  proved 
were  certified  by  the  court,  and  do  not  differ  from  the  facts  stated  in 
the  evidence  ahready  recited. 

The  propriety  of  the  instmction  given  at  the  instance  of  the  plain- 
tiff, and  of  the  admission  of  the  evidence  mentioned  in  the  defend- 
ant's second  bill  of  exceptions,  depends  upon  the  question  whether, 
by  the  general  terms,  **  stock  of  goods  consisting  of  such  as  are  usu- 
ally kept  in  a  family  grocery,"  used  in  the  policy,  overrode  and  abro- 
gated the  exception  of  buming^fluids  in  the  condition  of  the  specifi- 
cation indorsed  on  it^  that  it  was  not  to  be  kept  without  a  written 
permission,  to  be  indorsed  on  the  policy,  and.  that  those  general 
terms,  notwithstanding  the  exception  specified  in  the  indorsement, 
was  a  permission  in  writing  to  keep  burning-fluids  (it  being  proved 
that  it  was  usual  to  keep  them  as  part  of  the  stock  of  a  family 
grocery.) 

The  authorities  upon  this  subject  seem  to  be  conflicting.  In  New 
York  the  decisions  have  been  uniform,  that  where  the  insurance  is  in 
general  terms  on  ^  a  stock  of  goods  such  as  are  generally  kept  in 
country  stores,"  or  **  groceries,"  and  the  like,  and  a  clause  in  the 
policy  provides  that  it  shall  be  void  if  any  articles  mentioned  in  a 
certain  dass  of  hazards  annexed  to  the  policy  are  kept,  except  as 
therein  specially  provided  for,  or  to  be  thereafter  agreed  to  in  writing; 
nevertheless,  by  the  use  of  terms  by  which  they  would  be  included, 
they  are  specially  provided  for  in  writing,  and  the  printed  clause  in 
the  policy  prohibiting  them  is  repugnant  and  void.  In  delivering  tho 
opinion  of  the  court  in  Pendar  v&  Kings  County  Fire  Ins.  Co.,  36  N. 
Y.,  648,  (which  was  an  insurance  on  a  stock  "  such  as  is  usually  kept 
in  a  country  store,"  with  a  clause  providing  it  should  be  void  if 
articles  specified  as  hazardous  or  extra  hazardous  were  kept — among 
which  were  gunpowder  and  spirits  of  turpentine,)  Grover,  J.,  said  : 
"The  evidence  showed  that  spirits  of  turpentine  and  gunpowder 
were  usually  kept  in  country  stores.  These  articles  are  thus  brought 
within  the  description  of  the  policy  and  covered  by  it  *  *  *  etc. 
We  have  seen  that  in  the  present  case  the  policy,  proi)erly  construed, 
covered  gunpowder  and  spirits  of  turpentine,  and  when  these  articles 
are  insured,  a  printed  clause  prohibiting  their  being  kept  is  plainly 
repugnant  to  the  written  clause  insming  them,  and  by  the  authority 
of  the  cases,  (he  cited  Harper  vs.  Albany  Mutual  Ins.  Co.,  17  N.  Y., 
194,  and  Harper  vs.  New  York  Ins.  Co.,  22  N.  Y.,  441,)  the  printed 
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danse  must  be  governed  by  the  written.  The  policy  was  therefore 
not  void  at  the  time  of  the  fire  by  reason  of  keeping  the  spirits  of 
turpentine  and  gunpowder.  It  cannot  be  held  that  the  effect  of  the 
printed  clause  in  the  present  case  is  to  except  spirits  of  turpentine 
and  gunpowder  from  the  general  description  of  the  property  insured, 
uiihout  overruling.  Harper  vs.  The  Albany  Ins.  Oo.,  and  Same  vs. 
The  New  York  Ins.  Co.,  supra.  The  counsel  for  the  defendant  in 
error  cited  a  number  of  ojbher  oases,  and  some  from  other  States,  but 
as  they  are  all  to  the  same  effect,  and  none  of  them  stronger  for  his 
side  than  the  one  above  quoted  from,  I  do  not  deem  it  necessary  to 
make  any  extracts  from  them,  or  refer  to  them  more  particularly. 
While  on  the  other  hand  the  decisions  of  the  courts  of  Massachu- 
setts are  as  uniformly  the  other  way,  and  ai'e  sustained  by  the  courts 
of  some  of  the  other  States,  as  well  as  by  the  Supreme  Court  of  the 
United  States.  In  the  Massachusetts  case  of  Whitemarsh  vs.  Charter 
Oak  Fire  Ins.  Co.,  2  Allen,  581,  Bigelow,  C.  J.,  said  :  "The  policy 
declared  on  contained  a  stipulation  that  it  should  cease  and  be  of  no 
force  or  effect,  if  the  assured  should  keep  any  of  the  artide&f,  etc., 
denominated  hazardous  or  extra  hazardous,  or  included  among  the 
special  hazards,  in  the  memorandum  annexed  to  the  policy.  It  is 
admitted  that  oil  and  sulphur,  which  are  expressly  named  as  hazard- 
ous articles,  and  matches,  which  are  deemed  extra  hazardous,  and  all 
of  which  subject  the  building  and  contents  to  an  increased  rate  of 
premium,  were  kept  on  the  premises  at  the  time  of  the  fire.  This 
was  a  clear  violation  of  the  stipulation  in  the  contract  of  insurance, 
and  put  an  end  to  it  ea;  ui  termini  It  is  urged  on  behalf  of  the  plain- 
tiff that  the  general  description  in  the  application  and  policy,  of  the 
purpose  for  which  the  building  was  occupied,  as  a  provision  and  gro- 
cery store,  gives  the  right  by  implication  to  keep  these  hazardous 
articles  as  a  part  of  the  stock  appertaining  to  such  a  business.  But 
there  are  two  difficulties  in  the  way  of  adopting  such  an  interpreta- 
tion of  the  contract,  which  are  insurmountable.  In  the  first  place,  it 
militates  with  the  clear  and  unambiguous  terms  of  the  agreement 
Hazardous  and  extra  hazardous  articles  are  expressly  prohibited,  "  if 
not  specially  provided  for  ;"  in  the  face  of  this  language  it  is  impos- 
sible to  hold  that  a  general  description  of  the  building,  and  the  pur- 
pose for  which  it  is  occupied,  will  allow  the  assured  to  keep  articles 
of  a  dangerous  and  infiammable  nature,  which  are  not  necessarily 
comprehended  within  a  fair  and  reasonable  interpretation  of  the 
general  words  used  ;"  and  the  other  cases  from  that  State,  cited  by 
the  counsel  for  the  plaintiff  in  error,  are  to  the  same  effect,  as  are 
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also  cases  in  some  of  the  other  States,  and  in  the  Suprei 
the  United  States;  from  one  of  the  latter,  Steinbach  ii 
Co.,  13  Wallace,  183,  I  will  quote  the  very  terse  opii 
chief  justice,  in  delivering  the  opinion  of  the  court. 
*'The  only  question  in  this  case  arises  upon  the  constni 
policy  sued  on.  It  contained  a  clause  providing  tht, 
among  other  things,  should  be  specially  written  in  the  p 
wise  they  were  not  to  be  covered  by  the  insurance  I 
tended  that  fireworks  are  included  under  the  name  of  '  £. 
But  the  plaintiff  contends  that  they  are  included  in  the 
of  '  other  articles  in  his  line  of  business  ;'  the  answer  tG 
the  policy  itself  requires  that  fireworks  shall  be  special  I 
it  They  are  among  the  goods  described  as  specially  has! 
add  50  cents  on  the  $100  to  the  ordinary  rate  of  insur 
impossible  to  think  they  are  described  by  the  general  te: 
the  policy  ;  the  insurance  was  at  the  ordinary  rate.  The 
doubt  the  evidence  was  properly  rejected.** 

Flanders,  in  his  recent  work  on  fire  insurance,  pp. 
down  the  law  in  conformity  to  the  New  York  decisions 

The  reason  generally  assigned  for  this  is  that  in  fil! 
blanks  in  the  printed  forms,  the  parties  have  their  attentici 
ticularly  directed  to  the  written  matter  of  the  instrume 
printed  part  of  it,  and  that  therefore  the  part  in  writing 
vail  over  the  printed  provisions  and  conditions.  I  cam 
assent  of  my  mind  to  this.  If  there  was  indeed  an  absi 
reconcilable  repugnance  in  the  contract  between  the  < 
printed  provisions,  then,  taking  the  whole  contract  togetl 
sidering  all  its  parts  and  provisions,  it  ought  to  be  so  cor 
possible,  to  carry  out  the  intention  of  the  parties  as  gathei 
scope  and  meaning  of  the  instniment  taken  together  as  s 
ing  due  consideration  to  the  language  used  in  each  and  a 
visions,  and  the  repugnancy,  if  any,  would  have  to  yield 
tent  and  meaning,  ascertained  by  such  construction,  wh 
in  the  written  or  printed  part  of  the  instrument. 

But  in  fact  is  there  any  irreconcilable  repugnancy  in  t 
mentioned  in  the  New  York  cases  or  the  one  under  cons: 
that,  by  a  fair  and  natural  interpretation  of  the  language  1 
of  its  provisions,  effect  may  not  be  given  to  each  and  all  c 
make  it  harmonize  and  stand  together  as  a  whole,  effec 
and  all  of  its  parts  and  provisions  ?    I  think  not 

It  cannot  be  doubted  that  where  terms  are  used  of  i 
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character,  that  a  number  of  different  articles  or  snbjects  might  be  in- 
daded  under  them,  that  any  one  of  the  articles  or  subjects  might  be 
excepted  out  of  the  operation  of  the  general  description,  and  so  not 
be  included  under  it. 

The  words  "  stock  of  goods  consisting  of  such  as  are  usually  kept 
in  a  family  grocexy/'  standing  alone,  unconnected  with  the  policy  of 
insurance,  would  be  unmeaning  so  far  as  any  contract  was  concerned* 
To  give  them  any  meaning  they  haye  to  be  read  with  the  printed 
part  of  the  policy.  The  written  parts,  as  well  as  the  printed  parts, 
would  be  unmeaning  by  themselves,  and  to  give  them  any  meaning 
thay  have  to  be  read  and  construed  together,  and  the  written  words 
being  inserted  in  the  policy,  they  have  to  be  combined  with  and  caor 
sidered  in  reference  to  the  printed  parts  to  make  and  express  the 
contract  of  the  parties.  Suppose  in  the  policy,  immediately  after  the 
general  description  of  the  stock  to  be  kept  in  the  store,  there  had  fol- 
lowed in  the  printed  form  these  words:  **  except  that  all  kinds  of  bum- 
ing-fluids  are  expressly  prohibited  from  being  kept  except  by  special 
consent  in  writing;"  could  it  be  doubted  that  such  fluids  were  excepted 
out  of  and  were  not  covered  by  the  terms  of  the  general  description, 
or  that  the  exception  did  not  operate  because  it  was  in  printed  words 
instead  of  written  ?  I  think  not,  and  I  can  see  no  reason  why  they 
should  not  have  equal  effect  when  they  are  found  in  another  part  of 
the  instrument  and  apply  to  the  subject  as  aptly  and  plainly  as  if  they 
followed  it  immediately  after  the  clause  as  I  have  supposed.  Nor  is 
there  any  reason  that  I  can  perceive  why  the  written  part  should  ap- 
ply and  have  more  effect  as  to  one  part  of  the  printed  part  of  the 
contract  than  another.  When  the  blanks  in  the  printed  form  were 
filled  up  in  writing,  and  it  was  executed,  it  was  one  entire  contract, 
composed  of  the  written  and  printed  words  together. 

I  think,  therefore,  that  the  policy  itself  plainly  excepted  burning- 
fluids  from  the  terms  of  the  general  description  of  the  goods  to  be 
kept,  and  expressly  prohibited  them. 

I  think  that  the  rule  laid  down  by  the  courts  of  Massachusetts  and 
the  Supreme  Court  is  the  better  law,  and  founded  in  better  reason, 
and  ought  to  be  followed  in  preference  to  those  of  New  York  ;  and 
therefore  I  am  of  opinion  that  the  objections  of  the  defendant  to  the 
rulings  of  the  court  below  on  this  point,  mentioned  in  the  flrst  and 
second  bills  of  exceptions,  were  well  taken. 

The  next  question  is,  did  the  sale  and  transfer,  by  one  of  the  part- 
ners to  the  other,  of  his  interest  in  the  stock  of  goods  insured,  and 
his  interest  in  the  policy,  without  the  consent  of  the  company,  vitiate 
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the  policy.  TTpon  this  question,  also,  the  most  of  the  decisions  of 
Xew  York  courts  are  in  conflict  with  the  decisions  of  the  courti 
the  other  States.  And  Angell,  in  his  work  on  life  and  fire  insurai 
follows  the  New  York  cases,  and  lays  down  the  rule  to  be  (§  197)  t 
"wben  seyeral  owners  of  property  are  jointly  insured,  a  sale  by  one 
the  owners  of  his  interest  to  the  others  is  not  such  an  alienation 
the  property  as  will  ayoid  the  policy,  even  under  an  express  proyici 
in  the  act  incorporating  the  company,  that  if  any  property  insured. 
it  **  shsdl  be  alienated  by  sale  or  otherwise,  the  policy  shall  be  to  i 
— ^yet  if  he  had  conveyed  to  a  stranger  the  policy  would  ceas<! 
operate  as  to  that  share  at  least — ^and  the  reason  given  is,  that : 
not,  strictly  speaking,  an  alienation  but  a  change  of  interest  am: 
joint  owners ;  that  no  stranger  is  introduced,  no  addition  to 
number  of  the  assured  is  made;  one  partner  df  the  concern  reti 
and  sells  his  interest  to  the  others.  The  company,  therefore,  rui 
risk  of  having  careless  or  improvident  persons  substituted  to  the  p 
of  the  original  persons  with  whom  they  dealt 

Flanders,  on  the  contrary,  pp.  428-9,  lays  down  the  rule  to 
that  where  insurance  is  effected  by  partners  or  co-tenants,  a  saL  i 
all  his  interest  by  one  co-tenant,  or  by  one  partner  to  another,  is  ti  i 
in  the  prohibition  of  a  policy  of  insurance  which  declares  that  ali<  i 
tion,  **  by  sale  or  otherwise,"  shall  forfeit  the  policy,  and  under  e : 
a  clause  against  a  transfer  or  change  of  title,  a  dissolution  of  I 
firm  and  a  division  of  the  partnership  property  among  the  parti ! 
so  that  each  is  to  hold  his  share  separately  and  distinctly,  is  i 
strictly  a  sale  of  the  goods,  yet  it  operates  a  change  of  title  in  1 1 
and  discharges  the  insurers.  And  Parsons,  in  his  work  on  contri  i 
pp.  19  and  20,  Ed.  of  1864,  lays  it  down,  as  a  general  proposition,  I 
a  guarantee  to  a  partnership  is  extinguished  by  a  change  in  the  i  i 
although  the  partnership  name  is  not  changed,  and  that  this  I 
been  held  to  be  the  effect  of  such  change,  although  the  guarante  i 
the  firm  was  expressly  for  advances  '  by  them  or  either  of  them; 
says  *  a  guarantee  may  doubtless  be  a  continuing  contract^  and  be  i 
affected  by  a  change  of  circxmistances  as  to  the  subject  matter,  and  . 
as  to  the  parties  for  whose  benefit  it  shall  inure,'  eta — ^provision  ; 
be  made  for  its  validity  to  a  partnership  after  a  change  of  meml  i 
But  from  what  has  already  been  said,  it  will  be  obvious  that,  ui  • 
the  contract  of  guarantee  expressly  provides  for  these  changes,  \  i 
occurrence  discharges  the  guarantor  from  his  obligation." 

And  while  there  is  some  conflict  in  the  decisions  of  the  courl 
New  York  on  the  subject,  the  decisions  of  the  courts  of  the  g  I 
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States,  so  far  as  I  have  been  able  to  ascertain,  have  been  that  a  sale 
by  one  partner  to  another  of  his  interest  in  property  assured,  where 
there  is  a  clause  in  the  policy  prohibiting  a  sale  without  consent^ 
avoids  the  policy.  It  seems  to  me  that  this  must  be  so  on  principle, 
which  would  not  sanction  the  making  or  changing  of  a  contract  with- 
out the  consent  of  each  of  the  parties  to  it  In  answer  to  this  objec- 
tion. Porter,  J.,  in  Hoffinan  k  Place  vs.  Etna  Insurance  Co.,  32  N.  Y., 
405,  said  :  '*  The  company  testified  their  confidence  in  each  of  the 
insured  by  issuing  a  poHcy  to  them,"  and  that  "  the  only  evidence  of 
their  confidence  in  either  is  the  fact  that  they  contracted  with  all, 
and  the  theory  is  rather  fanciful  than  sound ;  that  they  may  have 
intended  to  conclude  a  bargain  with  rogues  on  the  faith  of  a  proviso 
that  an  honest  man  should  be  kept  in  the  firm  to  watch  them  ;  and 
that  there  was  nothing  in  the  case  to  indicate  that  all  the  insured 
were  not  worthy  of  confidence." 

There  is,  I  think,  something  more  in  the  matter  than  the  mere  in- 
tegrity of  the  parties  in  point  of  honesty,  and  I  think  the  learned 
judge's  answer  is  not  altogether  satisfactory  or  conclusive.  The 
guarantor  here  had  a  right  to  have  the  care,  prudence,  and  diligence 
of  each  of  the  parties,  stimulated  by  his  interest  in  the  stock  of 
goods,  to  prevent  their  destruction  by  fire.  It  was  the  duty  as  well 
as  the  interest  of  each  of  the  partners,  at  the  time  the  contract  was 
made,  to  do  all  that  was  in  his  power  to  take  care  of  the  goods  and 
prevent  their  destruction,  and  the  defendant  had  a  right  to  have  the 
continuance  of  that  joint  interest  and  care. 

''Generally  speaking,"  (says  Chief  Justice  Marshall,}  ''insurances 
against  fire  are  made  in  the  confidence  that  the  assured  will  use  all 
the  precautions  to  avoid  the  calamity  insured  against,  which  would 
be  suggested  by  his  interest"  Columbian  Ins.  Co.  vs.  Lawrence,  2 
Peters,  25.  And  Chief  Justice  Mansfield,  in  deciding  a  case  before 
him,  very  truly  said  that  parties  might  be  induced  to  enter  into  en- 
gagements "  by  a  confidence  which  they  repose  in  the  integrity,  dih- 
gence,  caution,  and  accuracy  of  one  or  two  of  the  partners  of  a  firm." 
"  In  the  nature  of  things,"  he  says,  "  there  cannot  be  a  partnership 
of  several  persons  in  which  there  are  not  some  of  the  persons  pos- 
sessing those  qualities  in  a  greater  degree  than  the  rest,  and  it  may 
be  that  the  party  going  out  was  the  very  party  on  whom  the  securi- 
ties relied ;  it  would  therefore  be  very  unreasonable  to  hold  the 
security  to  his  contract  after  such  change."  Weston  v&  Burton,  4t 
Taunt 

The  contract  of  assurance  in  the  case  before  the  court  was  made 
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with  Woodward,  the  retiring  partner.  It  is  said  that  bun 
were  kept  in  the  store  while  he  was  a  partner,  and  no  ac 
curred  in  consequence  of  it ;  who  can  say  that  if  he  had 
a  partner,  that  his  diligence  and  prudence  would  not  have 
the  accident  from  which  the  fire  occurred  ?  Upon  the  wl 
of  opinion  that  the  sale  by  Woodward  of  his  interest  in  the 
insured  to  the  plaintiff  without  the  consent  of  the  company 
the  policy,  and  that  the  court  below  committed  an  error  in 
instructions  asked  for  the  plaintiffs,  and  set  out  in  the  £ 
exceptiona 

As  to  the  demurrer  to  the  declaration,  I  think  the  declai 
clearly  defective  in  not  alleging  the  value  of  the  property 
or  that  it  was  of  some  value,  and  in  not  alleging  that  due  ] 
proof  of  the  loss  was  given  to  the  company  sixty  days  1 
suit.,  as  ifequired  by  the  terms  of  the  policy ;  for  this  (as  tl 
did  not  ask  leave  to  amend)  the  demurrer  ought  to  have 
tained ;  an  averment  of  this  sort  would  have  been  necessax 
the  suit  had  been  brought  under  the  Act  of  Assembly  of  t 
February,  1872,  ch.  79  ;  Sessions  Acts  of  1871-2.  This 
remedied  by  sending  the  ease  back,  with  leave  to  the  [ 
amend,  if  the  action  could  be  maintained.  Bat  as  the  £ 
that  the  plaintiff  has  no  cause  of  action,  the  demurrer  shou 
tained,  so  as  to  make  an  end  of  the  case  at  onca 
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JOSEPH  W.  SPAULDINa,  PlaifUif. 

KEW  YORK  LIFE  ma  CO.,  Dfendani* . 

There  is  no  custom  established  among  the  insoxanoe  oompanies  doing 
ICaine,  to  paj  to  persons  who  have  ceased  to  be  agents  of  such  o 

*  neoWon  gendered  > 
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oonunuBum  upon  premiams  paid  n^oa  reDewab  of  polioies  pnxnmd  ftuofo^ 
the  intexrention  of  Buoh  penonB  during  the  ezistenoe  of  their  ageiu^. 
Li  a  suit  brought  to  reooTer  a  percentage  of  zeDewal  premiiimB,  jwid  affcer  plaintiff 
oeaaed  to  be  a^t,npon  poUoies  iasned  through  him  while  acting  as  defendani^a 
agent,  the  plaintiff  was  nooaoited  ;  his  engagement  being  that  of  an  ardinazy 
agents  zeyooable  at  pleaanze. 

Assmnpfiit  on  aooount  annezedy  and  the  general  money  oonnts  to 
recover  comiasions  on  certain  policies  isaaed  by  defendants.  Theee 
policies  were  originally  obtained  through  the  agency  of  plaintiff^  and 
be  claimed  a  percentage  on  the  renewals  of  them  after  be  ceased  to 
be  agent,  though  the  premimns  were  no  longer  received  and  for- 
warded by  him,  bat  by  bis  saccessor.  He  based  his  claim  npon  the 
role  referred  to  in  the  opinion  of  the  courts  and  also  npon  an  allied 
custom  on  the  part  of  insurance  companies,  doing  business  in  this 
State,  to  pay  a  percentage  to  the  agent  through  whom  a  risk  was 
taken,  so  long  as  the  policy  continued  in  force.  A  default  was  en^ 
tered,  to  be  taken  off  i(  upon  the  evidence,  the  court  thought  the  suit 
not  sustained,  and  judgment  to  be  entered  according  to  the  l^al 
rights  of  the  parties. 

Hon.  Thomas  K  Beed  of  Portland,  then  Attorney  Gteneral  for  the 
State,  for  plaintiff  contended,  that  it  makes  no  difference  that  Spauld« 
ing  had  ceased  to  be  agent  The  contract  must  be  construed  with 
reference  to  the  subject  matter,  the  position  of  the  parties  and  the 
usage  of  the  business  to  which  it  relates,  which  really  make  part  of 
the  contract  and,  of  course,  can  be  proved.  2  Oreen'L  on  Ev.,  §  251^ 
and  cases  there  cited  ;  Fisher  vs.  Sargent,  10  Gush.,  250  ;  Bodfish  v& 
Fox,  23  Me.,  90 ;  Crocker  vs.  The  People's  Mut.  Fire  Ins.  Co.,  8 
Cush.,  79.  The  testimony  is  not  introduced  to  override  the  express 
contract^  but  to  show  its  real  meaning,  as  understood  by  the  parties, 
by  showing  it  made  with  regard  to  custom  so  general  in  the  busiaess 
as  to  affect  defendants  with  presumptive  knowledge  of  it  Indeed, 
such  knowledge  is  not  denied  by  the  defense. 

If  he  procure  a  substantial  man  to  insure,  who  pays  his  annual 
premium  duriog  life,  or  a  long  term  of  years,  the  agent  reaps  by  this 
yearly  commission  part  of  the  benefit  which  accrues  to  the  company 
from  so  valuable  a  risk.  If  the  policy  be  allowed  to  expire  after  a 
year  or  two,  the  company  loses  its  premium  and  the  agent  his  com- 
mission thereon  ;  and  thus  both  are  jointly  iuterested  to  secure  the 
best  risks  on  the  longest  lives.  Hence  the  custom  is  reasonable. 
The  agreement  then  really  reads  :  ''ten  per  cent  the  first  year,  and 
five  per  cent  per  annum  thereafter  during  the  continuance  of  the 
policy.''    The  defendant's  general  agent  on  the  stand  not  only  did 
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not  deny  knowledge  of  this  usage,  but  by  his  silence  o 
its  existence  and  his  knowledge  of  it  To  disregard  it  i 
all  risks  together,  and  to  put  a  ten  years'  one  on  the  sa:i 
that  of  two  years,  in  case  of  revocation  of  agency.  The  coi 
right  to  causelessly  revoke  the  agency.  United  Sta  I 
Davies,  274,  S.  C,  2  Ware's  Rep.,  278. 

Henry  Tallman,  (formerly  Attorney  General,)  aiid  CI 
rabee,  of  Bath,  for  defendants  : 

It  is  an  important  question  for  this  company,  whethi 
can  so  discharge  an  agent  as  to  be  no  longer  liable  to  ]: 
pensation  after  they  have  ceased  to  claim  his  services. 

The  plaintiff,  by  his  agreement,  was  entitled  only  to 
upon  collections  made  and  remittances  sent  by  him;  if  1 1 
original  insurance,  he  should  have  a  given  percenta; 
half  as  much  if  the  policy  were  taken  through  some  fox  i 

The  company  refusing  the  power  of  attorney,  lequi 
S.,  c.  49,  §  50,  his  agency  ceased  ex  necesmtate.    See  pre 
section.     Shall  he  be  paid  for  services  rendered  by  anc  i 
is  expressly  forbidden  by  the  oompany,  and  by  the  la^  ; 
from  rendering  them  himself?    National  Ins.  Oo.  vs.   : 
len,  23L 

Every  agent  of  a  foreign  insurance  company  has  to 
from  the  insurance  commissioner  to  do  business  in 
license  runs  for  a  single  year,  but  may  be  renewed  "  c  ; 
certificate  from  the  company  that  his  agency  is  contini  ; 

A  refusal  by  the  company  to  give  the  certificate  is,  i|^  i 
cation  of  the  agency.  This  clause  of  the  statute,  in  i 
agencies  to  one  year,  though  regularly  commissioned  i 

To  remedy  this  difficulty,  the  plaintiff  attempts  to  p 
but  he  fails  to  prove  anything  more  than  certain  oomp  i 
make  an  arrangement,  such  as  they  think  for  their  ow 
their  agents.    There  is  no  proof  of  any  such  univers  ! 
ing  custom  as  to  affect  the  defendants  with  knowledgi  i 
them  by  it     Certainly,  no  such  custom  exists  betweei 
and  its  agenta    The  whole  relation  between  them  y  i 
ploying  a  man  upon  specified  terms  when  they  wished 
and  dismissing  him  when  they  were  no  longer  require 

Thomas  B.  Heed,  for  Plaird^. 

Henbt  Tallman  Aim  Chas.  W.  Tmrkawwb,  for  Defei  ! 
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AlVUTOSf  0.  J, 

This  action  is  brought  to  recover  commissions  on  premiams  paid 
after  the  plaintiff  ceased  to  be  an  agent  of  the  defendant's  company, 
for  renewals  of  policies  issued  by  his  procurement  while  he  was  such 
agent 

Among  the  rules  adopted  by  the  company  was  the  following,  which 
was  in  force  when  the  plaintiff  received  his  appointment  as  agent : 

"  Rule  21.  This  appointment  is  revocable  ai  the  pleasure  of  the  com" 
pany,  and  can  be  terminated  in  like  manner  by  the  agent" 

As  the  agency  thus  created  may  be  terminated  at  the  pleasure  of 
either  party,  there  can  be  no  reason  for  complaint  whenever  it  is  so 
terminated.  The  tenure  by  which  it  is  holden  is  Tmcertain,  and  so 
recognized.  Once  terminated,  the  relation  of  principal  and  agent  is 
at  an  end.    The  duties  and  the  authority  of  the  agent  cease. 

The  plaintiff,  notwithstanding  he  has  ceased  to  be  an  agents  claims 
to  recover  a  percentage  on  renewals  of  policies  procured  by  him  when 
agent,  by  virtue  of  the  following  rule,  which  fixes  the  compensation 
of  agents  :  • 

"  The  commission  to  agents  is  10  per  cent  on  first  year's  premium^ 
and  five  per  cent  on  each  renewal  collected  and  transmitted  by  them. 
This  applies  to  business  procured  by  the  agent  under  this  appoint- 
ment. Upon  the  collection  of  other  premiums,  (the  risk  being  ori- 
ginally obtained  by  other  parties,)  and  upon  interest,  the  commission 
is  2^  per  cent" 

The  compensation  on  renewals  is  for  services  rendered.  It  is  due 
"  on  each  renewal  when  collected  and  transmitted,"  and  then  only, 
by  the  terms  of  the  rule.  The  agent  has  no  right  to  his  commission, 
save  on  collection  and  transmission  of  the  premium.  The  terms  of 
the  rule  imply  the  continuance  of  the  agency.  When  one  oeases  to 
be  an  agent,  he  cannot  rightfully  collect^  and  can  have  nothing  to 
transmit. 

The  next  sentence  provides  for  the  collection  and  transmission  of 
premiums  collected  by  an  agent  other  than  the  one  originally  procur- 
ing policies,  and  it  gives  such  agent  two  and  a  half  per  cent  oommis* 
sions.  If  one  who  is  no  longer  an  agent  can  have  his  commissions 
on  premiums  collected  and  transmitted  by  another,  then  the  com* 
pany  must  pay  a  commission  of  2^  per  cent  to  the  agent  collecting 
and  transmitting  funds,  and  five  per  cent  to  one  who  has  ceased  to 
be  agent,  and  who  has  neither  collected  nor  transmitted  funds. 

There  can  be  no  mistake  as  to  the  meaning  of  the  rula    It  allows 
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commissions  only  to  the  agent  collecting  and  transmitting  ; 
paid  on  renewals,  giving  to  the  person  procuring  the  origii 
a  premium  twice  as  large  as  that  to  any  other  agents  by  w 
minms  are  collected. 

The  evidence  •entirely  fails  in  showing  any  custom  by  i 
delendants  can  be  bound.  Other  insurance  companies,  ^ 
roles,  may  have  made  such  an  allowance  as  the  plaintiff  c! 
that  would  not  affect  the  defendants.  Indeed,  no  proof  is 
the  existence  or  recognition  of  any  such  custom  as  the  pla 
up  on  the  part  of  the  defendant  company.  On  the  ooni 
Beers,  their  actuary,  testifies  that  there  was  no  such  oust 
defendant's  corporation  cannot,  most  assuredly,  be  boun 
customs  of  other  insurance  companies.  Certainly  not,  wl 
customs  are  not  recognized  by  it,  and  are  in  the  very  teeth  < 
rules. 

Default  taken  off    Plaintiff  nonsuited. 

Walton,  Danforth,  Peters,  Gutting,  and  Barrows,  JJ.,  o 
Diokerson,  J.,  dissenting. 


DiOEE] 

This  action  is  brought  to  recover  commissions  on  premi 
after  the  plaintiff  ceased  to  be  agent  of  the  defendant  coug 
renewals  of  policies  issued  by  his  procurement  while  he 
agent.  The  decision  of  the  case  depends  upon  the  const 
be  given  to  the  following  rule  of  the  company,  fixing  the  c 
lion  of  agents  :  **  The  commission  to  agents  is  ten  per  cen 
year's  premium,  and  five  per  cent  on  each  renewal  collectec 
mitted  oy  them.  This  applies  to  business  procured  by  the 
der  this  appointment"  Does  the  right  of  the  agent  undei 
to  commissions  on  renewals  of  policies  issued  by  his  pre 
cease  when  his  agency  is  terminated,  or  does  it  continue 
termination,  and  so  long  as  such  renewals  are  effected  ?  TI 
to  be  construed  with  reference  to  the  subject  matter  of  tl 
the  inducements  of  the  parties  to  enter  into  the  contract  at 
spective  interests  to  be  subserved.  The  business  to  be  ei 
was  life  insurance,  which,  from  its  very  nature,  is  continuou 
ing  over  an  indefinite  series  of  years,  and  involving  numeroi 
seen  contingencies.    A  policy  once  issued  may  be  renewed  £ 
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or  not  at  all ;  whether  it  be  the  one  or  the  other  may  depend,  among 
other  things,  oftentimes,  not  a  little  upon  the  inteUigenoe,  energy,  in- 
tegrity, and  address  of  the  agent,  throngh  whose  procurement  the 
policy  was  originally  issued,  and  under  whose  special  charge  the  busi- 
ness contiiiues ;  for  these  qualifications  in  an  agent  are  not  only 
necessary  to  enable  him  to  succeed  in  inducing  persons  to  become  in- 
sured, but  also  in  retaining  the  assured,  by  keeping  them  advised  of 
the  transactions  and  standing  of  the  company  he  xepresents,  and  of 
the  general  practicability,  the  advantage,  and,  it  may  be,  the  duty  of 
renewing  their  insurance. 

The  value  to  the  company  of  the  services  of  an  agent  consists  both 
in  the  number  and  amount  of  the  policies  he  is  able  to  cause  to  be 
underwritten,  and  in  the  number  and  continuity  of  the  renewals. 
The  value  of  the  agency  to  the  agent  depends  upon  the  same  con- 
siderations. Indeed,  his  continuous  interest  in  the  renewals  is  the 
chief  inducement  for  him  to  accept  the  agency.  These  identical  and 
mutual  advantages  may  fairly  be  presumed  to  have  been  contem-' 
plated  by  both  principal  and  agent  when  they  agreed  upon  the  con- 
tract of  agency.  The  rate  of  compensation  agreed  upon  confirms 
this  view  of  the  contract.  Agents  were  to  have  commissions  on  re- 
newals, as  well  as  on  original  policies.  If  the  agent  were  not  to  re- 
ceive any  compensation  for  renewals,  he  would  not  have  the  motive 
to  procure  substantial  and  continuously-paying  persons  to  become 
insured,  that  he  would  if  he  had  an  interest  in  the  renewals ;  and 
the  company  would  derive  correspondingly  less  benefit  from  his 
services.  So,  if  the  agent  were  entitled  to  commissions  on  renewals, 
and  at  the  same  time  liable  to  lose  his  agency  at  the  caprice  of  the 
company,  without  fault  on  his  part,  and  with  that  to  lose  also  his 
claim  for  commissions  on  renewals,  the  same  result  would  follow. 

As,  in  general,  policies  lapse  upon  non-payment  of  the  annual  pre- 
miums, the  assured  are  interested  in  making  such  payments  promptly. 
Hence  the  business  of  collecting  and  remitting  those  sums  occupies 
but  little  time  and  requires  but  little  effort  The  five  per  cent  com- 
missions on  renewals  may  thus  be  regarded  not  only  as  compensation 
for  such  services,  but  also  as  part  payment  for  the  more  laborious 
and  difficult  work  of  soUciting  customers,  and  procuring  the  policies 
to  be  issued,  which  is  so  inadequately  and  disproportionately  re- 
munerated by  the  commissions  allowed  for  such  service. 

The  defendants  recognize  this  principle  in  their  rule  establishing 
the  compensation  of  agents,  which  allows  agents  double  the  amount 
of  commissions  on  renewals  of  policies  issued  through  their  instru- 
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mentality,  that  it  does  for  the  same  serrice  in  respei 
cured  by  other  agents.  This  extra  allowance  is  nndc 
as  a  part  compensation  for  the  previous  service  of  s 
curing  persons  to  become  insured.  The  plaintiff's  c 
takes  of  the  nature  of  a  claim  for  compensation  for 
while  he  was  the  defendant's  ageut. 

By  the  contract  between  the  parties  the  plaint 
quasi  lien  for  commissions  on  the  premiums  paid 
policies  issued  through  his  agency,  as  a  part  of  the 
his  previous  services.  It  is  obvious  that  such  a  cl 
defeated  or  impaired  by  a  revocation  of  his  authorit 

Taking  therefore  into  consideration  the  nature  c 
be  transacted,  the  interests  to  be  subserved,  and  the 
the  parties  to  enter  into  the  contract  of  agency, 
plaintiff  under  that  contract  acquired  a  right  to  coi 
premiums  paid  for  the  renewal  of  all  policies  un 
instance,  and  that  this  right  attaches  as  well  to  prei 
as  before  the  termination  of  his  agency  ;  it  ap 
authority  ceased  without  any  fault  on  his  part,  and 
been  ready  and  desirous  *'  to  collect  and  remit "  s 
the  defendants,  less  his  commissions.  This  view  oi 
firmed  by  the  usage  proved  to  exist  among  life  insi 
in  such  cases. 

The  statute  of  1870,  chap.  156,  sec.  8,  invoked  b^ 
cannot  avail  them.  The  plaintiff  acquired  his  rigL 
tract  executed  before  that  statute  was  passed ;  ant 
tent  for  the  legislature  to  pass  an  act  impairing  pi 
In  my  opinion,  the  entry  should  be  : 

Default  to  stand.    Judgment  for  plainti£ 
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DISTEICT   COUBT   OP  THE   UNTTED   STATES, 

80T7THEBN   DISTBIOT   OF  NEW  TOBE. 


In  the  Matteb  of 
VBANE  P.  NEWLAND,  a  Bankrupt: 


4 


N  being  indebted  to  A  for  $4,000,  took  out  a  policy  of  life  insnranoe  for  this 
amount  in  favor  of  A,  and  paid  the  premiums  thereon.  On  being  adjudged 
bankrupt,  the  cash  surrender  value  of  the  policy  was  credited  on  the  debt  On 
the  estate  a  dividend  of  20  per  cent  was  paid.  A  kept  the  policy  alive  by 
payixi^  the  premiums  fix>m  her  own  money.  N  dying  a  short  time  afterward 
A  claimed  the  whole  amount  of  the  policy,  being  considerably  in  excess  of  her 
credits. 

EtidL  that  the  court,  in  fixing  the  surrender  value  of  the  policy  at  the  terms  stated 
by  the  company,  fixed  it  as  it  then  stood— as  a  security  created  and  upheld  by 
the  payment  of  the  bankrupt's  money,  and  one  to  which  he  had  given  all  the 
value  it  then  had. 

Eeld,  that  the  policy,  after  A  commenced  paying  the  premiums  on  it,  was  substan- 
tially a  new  security,  and  when  her  debts  are  paid  from  the  proceeds.of  the 
policy  she  ceases  to  be  a  creditor. 

Edd,  that  it  was  only  as  a  creditor  that  A  had  any  insurable  interest  on  the  life 
of  N. 

Chableb  M.  Eable^^ot  the  Assignee. 
JoHH  L.  Bill,  for  the  Orediior. 

Blatchford,  J. 

On  the  16th  of  April,  1872,  the  bankrupt  filed  his  voluntary  pe- 
tition in  bankruptcy,  and  was,  on  the  23rd  of  April,  1872,  adjudged 
a  banki-upt  thereon.  Among  the  debts  proved  against  his  estate  was 
one  by  Mrs.  Lucy  Van  Antwerp,  his  mother-in-law,  on  two  promisory 
notes  made  by  him,  without  interest,  for  money  loaned  to  him  by  her 
at  the  dates  of  the  notes,  neither  of  which  notes  was  due.  The 
notes  amounted  to  $4,000.  The  proof  was  for  $3,450,  the  bankrupt 
having  paid  $550  upon  the  debt  before  his  bankruptcy.  On  the  16th 
of  April,  1870,  the  bankrupt  took  out  a  policy  of  life  insurance  on  his 

*  T>fffiiriA"  rendered  NoTember  21it,  1878. 
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life  for  $4,000^  payable  to  Mrs.  Van  Antwerp,  as  coUater 
Buch  debt  He  paid  the  premiams  on  such  policy  qaa 
the  time  of  filing  his  petition.  Afterward,  and  to  and 
premium  for  the  quarter  year  during  which  the  surrend 
the  policy  was  fixed,  as  between  Mr&  Van  Antwerp  anc 
in  bankruptcy,  as  hereafter  mentioned,  the  premiums  • 
were  paid  with  moneys  furnished  for  the  purpose  by  ] 
werp.  In  the  schedules  to  the  bankrupt's  petition,  and 
of  debt  by  Mrs.  Van  Antwerp,  the  fact  that  the  policy  w 
security  for  the  debt  was  set  forth.  Prior  to  the  makiuj 
dend  of  the  assets  of  the  estate,  the  assignee  and  Mrs. 
by  agreement,  submitted  to  this  court  for  decision 
questions  : 

1.  Whether  the  assignee  can  requii*e  Mrs.  Van  Ant^ 
surrender  the  policy  to  him  and  take  a  dividend  on  all 
to  retain  the  policy  and  withdraw  her  proof  of  debt. 

2.  If  such  election  on  her  part  cannot  be  required, 
taken  as  the  value  of  the  collateral  security  to  be  deduc 
debt,  so  as  to  arrive  at  the  amount  on  which  Mrs.  Van  . 
receive  a  dividend  from  the  estate? 

The  court  auswefed  the  first  question  in  the  : 
decided  that  the  value  of  the  policy  to  be  deducted  f 
must  be  taken  at  $13.13,  which  was  the  then  cash  value 
on  a  sun*ender  of  it  to  the  life  insurance  company.  In 
7  Nat'l  Bank'cy  Reg.,  477.  The  $13.13  was  credited 
After  making  such  credit,  the  debt^  less  a  rebate  of  i 
for  a  dividend  at  $3,208.20.  On  this  sum  a  dividend  o 
was  declared,  and  the  amount  of  such  dividend,  $641.6^ 
Mrs.  Yan  Antwerp,  March  18th,  1873.  Mrs.  Van  Ant\ 
the  policy  and  kept  it  alive  by  paying  the  premiums  whi 
became  due  on  it  After  the  dividend  was  paid,  and  d 
of  the  policy,  the  bankrupt  died.  Prior  to  the  declariuj 
dividend,  the  following  questions  have  been  certified  for 

1.  After  crediting  the  $13.13  upon  Mrs.  Yan  Antwei 
the  assignee  any  further  estate,  right,  or  interest  in 
has  he  now  in  the  proceeds  ?    If  yea,  to  what  extent  ? 

2.  In  case  he  has  any  such  rights,  is  Mrs.  Yan  Anti 
lowed  for  any,  and  if  yea,  which  of  the  following  items 
of  interest,  or  proportion  thereof,  since  her  notes  beca 
premiums  furnished  by  her  before  the  valuation  and 
$13.13 ;  (c)  premiums  paid  by  her  after  that 


862  Report  (/  Decisions.  [Nov. 

3.  Can  she,  in  either  case,  retain  the  past  and  participate  in  fatore 
dividends,  or  can  the  assignee  reqture  her  to  withdraw  from  partid* 
pation  in  farther  dividends. 

4  If  she  is  entitled  to  the  whole  $4,000  in  the  first  instance,  can 
she  be  required  to  retom,  or  in  any  way  give  the  assignee  the 
benefit  of  what  has  been  already  credited  npon  the  original  debi^  viz.: 
(a)  the  $550  ;  (6)  the  $641.64  received  by  her'  as  dividend. 

It  is  contended,  for  the  creditor,  that  the  policy  is  her  absolute 
property,  subject  to  no  equity  of  redemption  by  any  person  ;  that  the 
value  of  the  policy  was  fixed,  and  deducted  from  the  debt ;  that 
thereby  the  policy  became  the  property,  with  liberty  to  her,  if  she 
chose,  instead  of  surrendering  it  and  receiving  its  surrender  value, 
to  keep  it  alive  by  paying  premiums,  and  receive  to  herself  its  fruits  ; 
that  the  right  of  the  assignee  in  the  policy  ceased,  on  its  being  so 
valued,  and  could  not  be  revived  by  the  fact  that  she  chose  to  con- 
tinue to  pay  premiums,  when  it  never  could  have  been  revived  if  she 
had  chosen  to  surrender  it  and  receive  the  $13.13 ;  that  the  policy 
would  have  been  worthless  at  the  death  of  the  bankrupt,  had  Mr& 
Yan  Antwerp  not  paid  the  premiums;  that  she  took  the  risk  and  is 
entitled  to  the  profit  of  the  investment,  and  that  the  question  of  the 
value  of  the  policy  as  against  the  assignee  is  res  cufijudicaia,  and  can- 
not be  opened. 


[OoBoIiiddd  in  neoemlMr  Htunbor.] 
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LIABILITY  OF  NORTHERN  UFE  INSURANCE  00 
ON  SOUTHERN  POLICIES  LAPSED  DURINa  TE 
WAR. 

In  the  Circuit  Court  of  the  United  States,  for  the  Weste: 
of  Tennessee,  lias  just  been  decided  a  very  important  ca 
Tait  et  a/.,  heirs  of  Doctor  Samuel  Bond,  deceased,  ts.  New 
Insurance  Company — which  greatly  concerns  all  life  insur 
panies  doing  business  in  the  Southern  States  before  the 
The  case  is  still  more  interesting  for  the  vast  amount  of  les 
research  which  it  displays,  and  the  opinions  expressed  on  s 
questions  respecting  a  life  insurance  policy. 

The  facts,  upon  which  the  principal  questions  of  law  i 
follows  :  Dr.  Samuel'  Bond,  in  1854,  procured  a  policy  of 
from  the  defendants,  the  New  York  Life  Insurance  Compa 
sum  of  $5,000.  Dr.  Bond  continued  to  reside  in  the  Sta 
nessee  till  the  date  of  his  death.  The  policy  provided  tli 
the  insured  '*  shall  not  pay  the  said  premiums  on  or  before  i 
days  hereinbefore  mentioned  for  the  payment  thereoj^  th 
eveiy  such  case,  the  said  company  shall  not  be  liable  for  th 
of  the  sum  insured,  or  any  part  thereof,  and  this  policy 
and  determina"  The  annual  premiums  were  duly  paid  a1 
by  the  deceased  to  J.  B.  Eirtland,  the  local  agent  at  Mem] 
and  including  the  year  1860  ;  the  last  payment  being  mad* 
ber  of  that  year.  Eirtland  continued  to  act  as  the  agent  c 
pany  at  that  point  until  some  time  in  July  or  August,  o 
1861,  when  all  intercourse  between  the  people  of  the  Sta 
nessee  and  those  of  the  loyal  States  was  out  off  by  the  br< 
of  actual  hostilities  ;  whereupon  he  ceased  to  act  furth 
agent,  and  has  never  since  acted  in  that  capacity.  On  or 
17th  of  October,  1861,  a  tender  of  the  premium  due  in  ths 
made,  on  behalf  of  the  insured,  to  the  former  agent,  Kirtla 
tender  was  refused.    Kirtland  then  had  no  receipts  for  th 
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zninm,  signed  by  the  home  officers  of  the  company,  in  his  possession. 
The  officers  of  the  company  had  no  knowledge  of  the  tender  nntil 
after  the  death  of  Dr.  Bond,  nor  did  they  ever  communicate  with 
Kirtland  in  reference  to  the  same.  The  powers  and  duties  of  the 
agent  sufficiently  appear  in  the  opinion  of  the  coart^  This  suit  was 
brought  in  October,  1869,  to  recover  the  amount  of  the  insurance, 
less  the  unpaid  premiums. 

Mr.  Justice  Emmons  in  rendering  the  opinion  of  the  court,  showci 
in  the  first  place  that  it  was  absolutely  necessary  for  the  company,  in 
order  to  do  business  in  the  Southern  States  during  the  war,  to  have 
not  only  the  continuous  active  efforts  of  the  agents,  but  also  constant 
communication  across  the  hostile  lines.  All  receipts  declare  that  no 
payment  is  good  unless  the  party  who  claims  the  right  to  accept  it 
holds  on  authenticated  form,  signed  by  the  vice-president  or  secre- 
tary, which  necessarily  must  be  transmitted  from  the  home  office. 
This  precaution  is  necessary  to  the  prosecution  of  the  business,  and 
is  BO  dependent  upon  the  regular  communicatipns  between  the  agent 
and  the  officers,  that  when  the  latter  are  interrupted,  the  payments, 
without  an  alteration  in  the  contract^  cannot  be  made.  Should  the 
company  fraudulently  or  negligently  omit  to  forward  the  annual  re- 
ceipt in  violation  of  its  duty  under  the  policy,  different  principles 
would  apply. 

Although  some  of  the  lower  courts  have  shown  a  disposition  to  re- 
fuse the  application  of  old  and  familiar  doctrines  to  the  exigencies  of 
the  late  contest,  there  does  not  appear  to  be  any  disposition  on  the 
part  of  the  Supreme  Court  of  the  United  States  to  relax  that  portion 
of  the  laws  of  war  which  affects  the  contracts  and  business  relations 
of  belligerents.  Believing  there  is  no  judicial  authority  anywhere,  to 
80  far  modify  the  law  as  to  preserve  in  force  this  contract,  the  court 
holds  it  was  abrogated  the  moment  the  insured  and  insurer  became 
public  enemies. 

The  principle  that  contracts,  the  continued  execution  of  which, 
during  belligerency,  is  opposed  to  national  policy,  are  abrogated  by 
war  is  universally  conceded.  The  national  policy  would  be  violated 
by  the  making,  or  the  continual  execution  of,  any  contract  which  di- 
rectly increased  the  material  prosperity  of  the  enemy.  Differences 
of  opinion  only  exist  in  reference  to  the  application  of  this  rule  to 
policies  of  insurance  on  the  life  of  a  public  enemy,  and  not  to  the  val- 
idity of  the  rule  itself. 

The  two  main  proportions  on  which  thiff  controversy  turns  are : 
Firsts  is  the  continued  execution  of  a  life  policy  inconsistent  with 
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political  interests  ?  Second,  is  the  payment  of  the  preminm  during 
war  a  condition  precedent  to  recovery  ?  These  two  question  are  all 
that  is  material  to  this  decision. 

The  general  rule  is,  that  all  contracts  and  intercourse  of  every  de- 
scription are  prohibited  during  war;  and  that  those  agreements,  the 
execution  of  which  increases  the  power  of  the  enemy,  are  wholly  an- 
nulled, and  the  parties  reciprocally  discharged  from  their  performance. 
This  generahty  would  include  the  contract  before  us.  But  exceptions 
have  been  created  to  its  appUcation,  and  within  these  it  is  contended 
this  case  come& 

By  the  exceptions  which  are  given,  based  upon  Deniston  vs.  Indria, 
3  Wash.  396,  and  Ward  vs.  Smith,  7  Wall  447,  it  is  held  that  debts 
are  suspended,  not  discharged;  but  this  is  not  a  debt  Where  the 
consideration  has  been  received  and  the  obligation  to  pay  is  complete, 
no  new  act  or  voHtion  is  necessary.  By  suspending  these,  the  debt 
without  national  injury  remains.  But  ipider  a  policy  of  insurance, 
when  in  force,  the  most  continuous  and  intimate  business  relations 
and  intercourse  are  indispensable.  The  business  of  the  home  office, 
extending  through  distant  States,  requires  constant  communication 
with  the  agents,  both  while  the  policy  is  in  force  and  also  when  death 
occurs,  to  show  that  the  terms  of  the  pohcy  have  been  kept  inviolate. 
It  is  simply  monstrous  to  suppose  that  the  loyal  members  of  this 
great  scheme  are  compelled  by  law  to  confide  this  delicate  function 
to  a  pubho  enemy,  who  is  to  exercise  it  in  favor  of  his  fellows  in  re- 
beUion. 

These  forms  and  duties  of  the  several  members  and  the  company 
are  well  understood  by  the  parties,  and  constitute  a  part  of  the  con- 
tract between  them,  and  are  intended  to  be  specifically  and  exactly 
performed.  They  cannot  be  so  performed  without  much  intercom- 
munion across  the  lines.  To  dispense  with  them  is  to  change  the 
whole  nature  of  the  scheme,  and  involves  an  unprecedented  and  wholly 
unwarrantable  interference  with  the  substantial  terms  of  the  agree- 
ment. 

The  question  now  remains  whether  the  rule  which  requires  the 
suspension  of  debts,  and  the  limitation  which  exempts  them,  is  ap- 
plicable to  the  exigencies  of  the  present  record.  Does  this  present  a 
case  analogous  to  a  complete  existing  debt,  or  does  it  constitute  an  ex- 
ecutory contract,  the  continued  performance  of  which  during  the  war 
has  so  often  been.declared  unlawful  ?  The  court  claims  that  what  is 
historically  established,  brings  the  contract  before  it  within  the  rule 
which  abrogates  the  contract.    A  leading,  if  not  the  most  important 
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motive  for  the  prohibition,  is  to  prevent  the  increase  of  the  uiaterial 
power  of  the  enemy.  While  the  whole  power  of  the  nation  is  exerted 
to  cnt  off  their  supplies,  and  rednce  to  want  and  suffering  the  entire 
hostile  nation,  it  would  be  absurd  to  suffer  it  to  be  counteracted  by 
allowing  its  subjects  to  perform  agreements  which  would  produce  or 
increase  what  it  is  endeavoring  to  destroy  ;  and  this  we  understand 
to  be  the  essence  of  the  rule. 

The  fact  that  this  agreement  was  entered  into  before  hostilities^  is 
immaterial  to  the  argument  A  northern  citizen  engaged  in  the  man* 
ufacture  of  any  article  useful  to  the  enemy  during  the  war,  and  bound 
by  executory  contracts,  could  not  lawfully  carry  them  on  during  ho»- 
tilitiea  His  business  cannot  be  lawful  if  the  products  of  it  become 
the  enemy's  property. 

A  marked  difference  in  the  relations  existing  between  enemies 
under  this  policy  of  insurance  and  those  of  ordinary  debtors  and 
creditors  is,  that  in  the  latter  obligation  is  full  before  the  war.  No 
new  value  or  source  of  credit  is  placed  in  the  hands  of  an  enemy 
during  its  progres&  Here,  no  obligation  whatever  exists,  but  a  debt 
is  created  by  much  mutual  activity  and  elections  between  the  parties. 
A  source  of  credit,  and  a  power  of  purchase  with  its  proceeds,  is 
thus  originated.  A  value  is  created,  which  would  have  had  no  exist- 
ence in  the  hostile  country  but  for  the  action  of  one  of  the  very 
enemies  whose  government  has  the  power  of  seizing  it  In  the  in- 
stance of  a  debt  paid  over  to  a  local  agent,  no  increased  obligation, 
or  value  of  any  kind,  is  subordinated  to  the  hostile  State.  The  debt 
is  equally  in  its  power,  whether  in  the  hands  of  a  debtor  or  paid  over 
to  the  agent  The  debtor  only  is  changed,  both  residing  in  enemy's 
territory.  They  are  so  wholly  unlike  in  their  drcumstanoes  and  in 
practical,  financial  results,  that  the  same  rule  should  not  be  applied 
to  each. 

The  accident  in  this  case,  that  the  rebel  government  did,  in  fact^ 
confiscate  all  debts  due  from  loyal  citizens,  would  render  the  payment 
of  these  premiums  unlawful,  even  if  it  be  conceded  that,  had  a  differ- 
ent policy  been  pursued,  it  would  have  been  otherwise.  When  the 
act  of  an  enemy  creates  a  value  which,  eo  tnflton^  passes  to  the  ene- 
my's treasuiy,  that  it  does  so  is  an  additional  reason  why  it  is  unlaw- 
ful to  continue  the  agreement  under  which  it  took  place. 

Another  reason  urged  by  the  plaintiff  is  that  the  sum  insured 
will  not  be  paid  till  after  the  return  of  peace,  and. therefore  will  not 
furnish  material  aid  to  the  enemy.  But  a  thousand  policies  due 
against  solvent  companies  are  among  the  must  certain  sources  of  fu- 
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tore  paymentB  which  ooold  be  placed  in  the  hands  of  our  enemie&  It 
is  singolar  that  this  fallacy  should  be  reproduced  after  being  over- 
ruled  again  and  again  in  a  series  of  judgments  which  hold  that  ma- 
rine policies  are  annulled  by  hostilities. 

In  three  of  the  English  judgments  hereinafter  cited  this  argument 
was  made  in  bar,  and  it  was  answered  by  the  court  that  the  obliga* 
tion  was  a  present  capital  in  the  hands  of  the  enemy.  And  it  was 
upon  this  reason  principally  that  the  judgments  were  rested.  The 
leading  idea  in  all  these  instances  is  benefit  to  the  public  enemy. 

Subject-matter  of  insurance  in  case  of  loss  is  of  comparatively  lit- 
tle consequence.  Whether  the  insurance  be  upon  ships,  upon  mills 
and  manufactories  in  the  enemy's  territory,  or  upon  the  life  of  a  non- 
combatant ;  and  whether  the  property  and  life  is  destroyed  by  fire, 
tempest,  or  the  casualties  of  war,  through  raids  or  sieges  ;  the  same 
sums,  in  precisely  the  same  legal  conditions,  pass  from  the  hands  of 
loyal  citizens  to  public  enemiea  It  is  impossible  to  discern,  practi- 
cally or  legally,  the  slightest  difference.  A  recurrence  again  to  the 
judgments  in  reference  to  maritime  insurance  wiU  show  that  this 
whole  subject  is  fully  discussed  and  actually  decided,  and  that  it  is 
not  dictum,  as  it  has  so  repeatedly  been  said  to  be.  The  point  was 
made,  that  the  pdlicy  was  not  necessarily  void  in  all  instancefi!»  as  the 
subject  of  insurance  might  not  be  captured  by  the  government,  but 
might  be  destroyed  by  the  accidents  of  navigation  ;  and  that  al- 
though it  might  be  impolitic  to  suffer  the  enemy  to  be  reimbursed 
for  an  injury  produced  directly  by  the  war,  the  reason  did  not  ap- 
ply where  it  happened  from  those  casualties  insured  against  in  time 
of  peace.  The  reply  was^  that  it  was  unlawful  for  a  loyal  subject 
to  continue  to  stand  guaranty  for  any  loss  or  damage  whatever  of 
a  public  enemy  during  war ;  and  that  the  policies  were  annulled, 
no  matter  what  might  be  the  cause  of  loss. 

And  we  say  here  as  we  have  said  in  reference  to  another  point, 
that  what  was  lawful  in  a  certain  war  might  .'be  unlawful  in  ano- 
ther, depending  upon  the  policy  of  the  government  which  waged 
it  Where  both  governments  resorted  to  confiscation,  and  each 
laid  waste  the  territory  of  the  other,  it  is  a  mere  distinction  in  words 
without  any  practical  difference  in  actual  condition,  to  say  that  a  ma- 
ritime policy  is  annulled,  and  one  upon  inland  property  or  upon  the 
life  of  a  non-combatant  continued. 

In  the  leading  authors  and  judgments  which  we  shall  examine,  and 
in  view  of  the  fact  that  great  prominence  in  modem  criticisms  has 
been  given  to  the  fact  that  the  earlier  judgments  referred  to  contracts 


868  Miscdlaneous  Department.  [Nov. 

involving  international  intercourse,  some  pains  will  be  taken  to  show 
that  this  is  not  a  material  feature. 

This'  argument  derives  importance  less  from  its  real  nature  than 
from  the  accident  that  it  seems  to  be  conceded  that  if  all  agreements, 
irrespective  of  intercourse,  are  unlawful  between  belligerents,  then 
these  life  policies  should  not  be  continued  by  payment  of  premiums 
during  the  war. 

The  most  full  consideration  of  the  general  subject  of  the  illegalitj 
of  contracts  between  belligerents  to  be  found  in  any  one  adjudication, 
is  the  opinion  of  Kent,  chancellor,  in  Griswold  vs.  Waddington,  16 
John's,  438.  Its  doctrine  that  all  agreements  made  during  war,  and 
the  continued  execution  of  those  which  are  executory  made  before, 
are  unlawful,  which  had  been  repeatedly  announced  in  anterior  Fed- 
eral judgments,  is  reproduced  in  his  Commentaries,  VoL  L,  Part  L, 
Sec.  lU.,  and  cited  with  approbation  by  every  prominent  English 
and  American  writer  upon  international  law  since  its  delivery.  We 
think  we  may  successfully  challenge  the  citation  of  a  single  criticism 
upon  its  accuracy,  by  either  author  or  judge,  until  the  recent  decis- 
ions in  reference  to  life  insurance.  It  has  been  accepted  as  American 
common  law  from  the  day  of  its  delivery  down  to  the  recently  at- 
tempted revolution.  Even  upon  the  supposition  that  some  portions 
of  the  elaborate  treatise  contained  in  his  judgment  were  dicia,  its 
conclusions  have  so  influenced  professional  and  judicial  opinion  as  to 
constitute  it  a  high  authority,  irrespective  of  the  facts  which  pro- 
duced the  judgment  See  2  Brod.  and  Bing.,  598,  per  Lord  Eldon, 
and  15  East,  225,  per  Lord  EUenborough. 

The  court  examines  with  considerable  fullness  the  case  of  Qris- 
wold  vs.  Waddington,  cited  above,  and  reproduces  its  arguments  and 
citations  It  calls  attention  to  the  features  of  this  judgment  on  ac- 
count of  the  recent  decision  of  Kershaw  vs.  Kelby,  where  many  of 
its  doctrines,  and  those  of  similar  import,  declared  by  the  Circuit 
and  Supreme  Courts  of  the  United  States,  are  denied  and  said  to  be 
chiefly  dicta.  The  court  does  not  so  read  the  judgment,  but  con- 
siders it  pointedly,  deciding  that  all  contracts  voluntarily  made  with 
an  enemy  during  war  are  void  for  illegality,  and  that  all  such  as  in- 
volve the  continuance  of  any  active  business  relation,  or  of  continu- 
ing responsibility  for  acts  or  losses  of  an  enemy,  are  dissolved  by  war. 

The  court  in  this  very  learned  opinion,  reviews  the  earlier  writers 
on  international  law,  and  concludes  this  part  of  the  argument  Every 
elementary  writer,  by  his  analysis  of  judgments  and  his  modes  of 
announcement,  assumes  as  settled  law,  that  all  contracts,  save  for  ne- 
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cessaries  and  ransoms,  are  illegal  between  enemies  ;  and  tha 
cases  of  marine  insurance  are  but  instances  of  the  applicatio: 
principle.  That  there  is  anything  in  their  nature  distinguish] 
from  transactions  on  land,  or  contracts  made  within  a  host! 
try,  the  effects  of  which  are  to  increase  the  resources  of  th 
government,  is  nowhere  hinted  ai  This  idea  is  found  sole 
few  modem  judgments  which  have  upheld  contracts  for  rai 
ton  in  the  enemy's  country,  and  the  continuance  of  life  polio 

With  this  long  line  of  adjudications  establishing  the  docti 
such  a  continuing  contract,  and  such  relations  as  this  mutua 
creates,  are  abrogated  by  war,  and  after  the  correctness  of  s 
trine  has  been  asserted  by  every  elementary  writer  who  has 
upon  the  subject,  and  so  often  announced  by  the  court  of  la 
which  is  to  review  our  judgment,  we  have  no  doubt  about  c 
in  rendering  judgment  against  the  plaintiff  We  should  ha 
even  though  we  perceived  more  reason  and  justice  in  the  a 
tions  which  oppose  our  own.  But  after  the  most  painstakii 
ination  of  them,  and  after  having  given  the  cause  far  more  c 
ation  than  our  time  permits  to  most  cases,  we  are  with  much 
constrained  to  say,  that  neither  their  conclusions  nor  the 
upon  which  they  rest  commend  themselves  to  our  judgmen 
spective,  therefore,  of  the  points  hereafter  considered,  we 
deny  a  recovery  in  this  case,  upon  the  sole  ground  that  the 
became  unlawful,  and  was  discharged  the  moment  the  parties 
public  enemies. 

It  is  a  distinct  ground  of  defense  in  this  case  that  the  paj* 
the  premium  on  the  day  is  a  condition  precedent,  and  that  i 
tive  of  the  illegality  of  continuing  the  indemnity  after  hostili 
performance  became  void  by  non-performance  of  this  cc 
Eeference  will  be  made  to  cases  which  announce  the  old  and 
tioned  rale,  that  a  condition  precedent  must  be  performed  in 
furnish  grounds  for  recovery  under  the  contract,  only  to  sh 
the  circumstances  relied  upon  to  take  this  case  out  of  it,  at 
most  ordinary  administration.  Impossibility  of  performanc 
ing  out  of  unanticipated  exigencies,  constitute  no  exceptioi 
operation.  Bliss  on  Life  Insurance,  pp.  253-274^  fairly  sti 
leading  American  and  English  cases,  strhigently  applying  the  ( 
that  a  payment  is  a  condition  precedent  Boberts  vs.  N.  K  1!^ 
Co.,  1  Disney,  385  ;  Bergson  vs.  Builders  Ins.  Co.,  38  CaL,  64] 
ton  vs.  Insurance  Co.,  36  Conn.;  Sheridan  vs.  Phoenix  Co.,  i 
of  Lords  Casesy  746. 
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It  is  optional  Tnth  the  insured  whether  he  will  eontiniie  the  policy^ 
and  this  is  an  additional  and  conolosiYe  reason  why  it  most  be  ter- 
minated by  his  failare  to  pay  on  that  day.  For  those  who  have  died^ 
representatives  claim  compensation  ;  while  hnndreds  of  those  who 
9urm\>e  refose  to  oontinne  because  they  can  do  better  by  a  new  insur- 
ance. This  company  would,  beyond  all  doubt,  be  quite  willing  to 
pay  for  all  who  are  dead,  if  all  those  who  survive  would  pay  up  back 
premiums,  thus  carrying  out  the  scheme  according  to  its  intention 
and  financial  theory,  and  affording  a  fund  to  pay  ^e  losses.  In  4 
Yroom,  N.  J.,  487  ;  Oatoir  vs.  The  American  life  Ins.  Co.,  the  court 
approbates  the  provision  avoiding  the  policy  for  non-payment,  and 
the  riiles  of  law  applicable  to  it,  as  eminently  just  and  neoessaiy  for 
the  safety  of  the  company  and  of  the  public  which  relies  upon  its 
solvency  and  punctuality. 

Some  of  the  judgments  relied  upcm  by  the  plaintiff  decide  that  if 
the  war  rendered  the  payment  of  premiums  impossible,  such  a  fact 
constitutes  an  excuae,  and  that  a  subsequent  tender  authorizes  a  re- 
covery. There  are  but  few  cases  where  subsequent  impossibility  is 
an  excuse,  even  where  it  is  relied  upon  only  as  a  defense.  And  there 
is  a  broad  difference,  both  at  law  and  in  equity,  between  protecting  a 
defendant  from  an  action  for  damages,  and  authorizing  him  to  re- 
cover against  another,  where,  in  like  circumstances,  he  has  failed  to 
perform  a  condition  precedent  on  which  his  right  of  action  depended. 
And  still  wider  is  the  distinction  where  the  condition  is  optional,  the 
agreement,  so  far  as  this  feature  is  concerned,  unilateral,  and  the 
damages  dependent  upon  some  act  to  be  performed  at  the  election  of 
the  plaintiff  Before  20  Grattan  and  9  Blatchford,  we  know  of  no 
judgment  or  elementary  book  which  suggested  there  oould  be  re- 
covery in  such  case.  2  Pars,  on  Contracts,  672,  says,  no  degree  of 
mere  hardBhip  wiU  satisfy  the  rule  that  the  act  of  Qod  rendering  per- 
formance impossible  is  a  defense.  And  in  no  case  is  itnpossibility  an 
excuse,  if  it  refer  solely  to  the  personal  disability  of  the  promisor, 
there  being  no  natural  impossibility  in  the  thing.  See  ibid.,  459. 
The  cases  which  establish  and  apply  this  rule  show  most  dearly  that 
far  greater  effort  ia  demanded  from  the  promisor,  than  that  of  requir- 
ing the  insured  to  leave  the  rebel  region  and  come  within  the  loyal 
lines,  if  he  wishes  to  continue  the  indemnity  ;  and  quite  as  clearly 
that  it  is  no  answer  to  say  that  in  the  accidents  of  his  personal  cir- 
cumstances he  was  unable  to  do  sa  The  following  American  judg- 
ments are  fully  sustained  by  the  English  cases  they  cite  and  approve. 
Thompson  vs.  Dudley,  25  N.  Y.,  (11  Smith,)  272  ;  School  IMstrict  va. 
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Daneby,  25  Conn.,  580  ;  Trustees  vs.  Bennett,  3  Dutcher,  N.  J.,  514  ; 
19  Pick.,  275,  Adams  vs.  Nichols.  In  Dermot  vs.  Jones,  2  Wall,  1 ; 
Ballock  vs.  Dommit,  6  T.  R,  650  ;  Brecknock  Go.  vs.  Pritchard,  ibid., 
750 ;  Beebe  vs.  Johnson,  19  Wend.,  500  ;  Beal  vs.  Thompson,  3  B. 
&  P.,  420 ;  all  extreme  applications  of  the  rule  are  cited  and  ap* 
proved  ;  and  the  following  remarks  made  by  Justice  Swajne  :  **  The 
principle  which  controlled  these  cases  rests  upon  a  soUd  foundation 
of  reason  and  justice.  It  regards  the  sanctity  of  contracts.  It  re- 
quires parties  to  do  what  they  have  agreed  to  do.  If  unexpected 
impediments  lie  in  the  way,  and  a  loss  must  ensue,  it  leaves  the  loss 
where  the  contract  places  it.  If  the  parties  have  made  no  provision 
for  dispensation,  the  rule  of  law  can  give  none."  He  says  that  in 
such  cases  equUy  loiU  not  irUerfere.  The  fact  that  in  this  case  recovery 
was  had  upon  the  common  counts  when  the  defendant  had  received 
and  occupied  the  house,  in  no  way  qualifies  the  principles  we  have 
quoted  from  the  judgment  And  see  Chitty  on  Cont.,  734 ;  8  T.  R, 
259  ;  Ang.  on  Carriers,  294  ;  3  Burrows,  1637  ;  4  Wheat,  204  ;  Co. 
Lit,  206  b.;  Shep.  Touch.,  164  ;  Harmony  vs.  Bringham,  12  N.  Y., 
99  ;  Oakley  vs.  Mintum,  11  N.  Y.,  25.  The  case  before  us  is  one  at 
law,  and  even  i^  in  an  extreme  case,  equity  would  relieve,  there  can. 
be  no  pretense  that  in  this  action  an  excuse  can  be  accepted  by  the 
court  in  place  ot  performance.  The  contract  in  this  case,  in  the 
most  unambiguous  terms,  declares  the  premiums  must  be  paid  on  the 
day  or  the  policy  is  void.  There  is  no  exception  of  difficulties  or  im- 
possibilitiea  The  agreement  is  absolute  in  terms  ;  and  the  nature 
of  the  scheme  and  the  presumed  intentions  of  the  parties  leave  no 
room  for  the  slightest  doubt  that  they  mutually  intended  its  literal 
enforcement  It  bears  no  possible  analogy  to  the  cases  of  forfeitures 
and  penalties  intended  to  secure  acts  and  payments,  where  time  is 
not  of  the  essence  of  the  contract 

Before  the  recent  decisions  cited  by  the  plaintiff,  we  find  no  case 
or  author  suggesting  that  a  complainant  in  a  court  of  equity  is  en- 
titled to  relief  where  he  has  failed  to  comply  with  conditions  prece- 
dent, whi  h  he  was  under  no  obligation  to  perform,  and  the  contract 
was  in  that  regard  wholly  unilateral  Much  less  have  we  been  able 
to  discover  a  single  instance  of  interference  where  the  agreement  is 
in  common  use,  and  punctuality  is  well  understood  to  be  of  its  es- 
senca  The  distinction  between  enforcing  a  right  dependent  upon  con- 
ditions, and  protection  from  penalties  intended  to  secure  collateral 
payment,  we  do  not  know  to  have  been  disregarded  in  any  other  judg- 
ments. 
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The  true  nature  of  the  agreement^  which  we  think  is  wholly  over- 
looked  in  the  recent  judgments,  is  stated,  and  attention  called  to  the 
fact  that  for  a  few  hundred  dollars  the  company  was  called  on  to  pay 
$8,000.  This  would  be  just,  if  demanded  in  the  conditions  upon 
which  alone  it  was  agreed  to  be  paid.  But  we  submit  that  it  would 
he  alike  unjust  and  demoralizing  to  the  law  to  decree  its  payment  by 
making  in  effect  a  new  agreement  for  the  parties.  The  risk  which  is 
run  by  the  company  is  a  fvU,  meritorious,  and  solid  consideration 
for  the  premiums  already  received.  Some  of  these  judgments  speak 
as  if  financially  this  element  of  consideration  was  not  known  to  the 
law  ;  or  if  so,  only  as  a  technicality  without  substantial  value.  None 
stand  higher,  or  receive  fuller  protection,  both  at  law  and  in  equity. 
The  latter  courts  are  full  of  illustrations  of  withholding  reUef  where 
parties  have  had  the  benefit  of  chances. 

Time  is  always  deemed  of  the  essence  of  the  contract  where  its 
subject  varies  in  value,  or  the  motives  and  the  interests  of  the  com* 
plainant  are  subject  to  change.  Dolerent  vs.  Rothschild,  1  Sim  & 
Strceter,  590  ;  Stubbs  and  Sylvester,  1  Young  k  Coll.,  94. 

If  this  contract  were  an  isolated  transaction  between  individuals, 
a  court  of  equity  would  refuse  to  enforce  it  against  the  obligor  as  un- 
conscientious. See  Story's  Eq.  Jur.,  §  331,  etc.;  and  Fry  on  Spe- 
cific Performance,  §  203,  et  seq.  The  judgments  on  this  subject 
abundantly  demonstrate  that  equity  would  afford  no  relief  in  the  en- 
forcement of  such  an  agreement,  where  the  complainant  for  a  few 
hundred  dollars  asked  as  many  thousands.  The  contract  becomes 
just  and  moral  only  when  it  becomes  a  part  of  a  great  system,  and 
rests  upon  the  average  of  many  thousands  of  lives.  The  only  ra- 
tional mode  of  contemplating  the  transaction  is  to  consider  all  those 
who  live  in  the  loyal  States  as  an  aggregate,  insuring  all  those  in 
the  disloyal,  and  to  administer  such  a  rule  as  would  do  justice  gener- 
ally between  the  two  classes.  The  60  N.  Y.,  9  Blatchford,  and 
their  associate  judgments,  decide  that  the  body  of  members  who 
punctually  pay  shall  remain  liable  to  such  portion  of  those  who  do 
not  pay,  as  happen  to  die  within  the  period  of  suspended  payments, 
while  they  have  not  a  farthing  of  claim  on  that  great  mass  of  other 
delinquents  who  outlive  this  period,  and  refuse  to  pay  their  premiums 
after  the  war.  The  financial  consequence  is  identical  with  that  which 
would  result  from  a  dehberate  selection  and  insurance  by  the  officers 
of  the  company,  of  a  given  number  of  lives  which  they  knew  would 
terminate  with^  five  years,  and  a  rejection  of  a  still  larger  number 
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which  it  was  known  would  pay  preminms  for  an  indefinii 
period. 

The  entire  scheme  depends  npon  the  assumption  of  wha 
to  be  true,  that  a  small  number  only  would  die  within  a  sh 
while  the  far  greater  portion  will  live  and  pay  premiums  t( 
ratively  advanced  age.  The  modem  judgments  cut  the 
two,  and  say  to  all  those  who  are  public  enemies,  "  None  c 
pay  your  premiums  as  provided  in  the  contract,  but  those 
pen  to  die  are  entitled  to  the  full  sum  insured,  deducting 
premiums,  while  not  one  of  your  fellow  enemies  is  co] 
contribute  a  dollar  for  this  purpose.  The  money  shall  1: 
loyal  citizens  alone/'  The  disastrous  effects  of  such  a 
upon  a  mutual  insurance  company,  and  the  vital  importai 
of  the  prompt  payment  of  premiums  by  all  for  whom  they  i 
anty,  will  appear  by  a  simple  statement  Out  of  a  given 
insured  persons,  statistics  show  that  there  will  be  on  an 
certain  proportionate  number  of  deaths  each  year  ;  and  i 
scheme  the  premiums  to  be  paid  each  year  by  the  whole  i 
sured  are  fixed  at  such  an  amount  as  will  make  their  sum 
sufficient  to  meet  the  losses  arising  from  the  average  dea 
the  year,  and  to  provide  for  unforeseen  fltictuations  of 
average  and  other  contingencies,  including  necessary  ex 
time  were  thus  held  not  to  be  of  the  essence  of  these  uiii 
insurance  contracts,  it  is  difficult  to  see  how  a  mutual  coi 
escape  ultimate  if  not  speedy  bankruptcy.  No  one  know: 
be  the  law  would  pay  a  single  premium  after  the  first,  but 
pend  ;  and  if  he  chanced  to  die  within  the  time  when  the 
sured  to  him  would  exceed  that  of  his  unpaid  premium, 
sentatives  would  demand  that  excess  ;  otherwise  he  woulc 
policy,  thus  securing  to  himself  all  the  benefit  of  his  • 
death,  while  the  company  have  no  benefit  of  his  chances  o 
the  first  year.  There  is  but  little  significance  in  a  name;  bi 
idea  of  tiie  result  of  such  a  rule  of  law  is  expressed  hy 
rank  injustice  rather  than  the  beneficent  and  kindly  intei 
a  court  of  equity  to  prevent  wrong.  We  have  no  doubt 
this  a  bill  in  equity  seeking  relief  from  the  consequences 
pediments  created  by  the  war,  as  possibly  it  may  be  claime 
relief  could  be  given.  For  a  greater  reason  must  judgui 
nied  in  this  action  at  law. 

The  most  extraordinary  feature  of  the  opinion  in  9  Blat< 
ton  vs.  Ins.  Co.,  and  affording  a  remarkable  illustration  oi 
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ties  which  learned  judges  will  take  with  fixed  roles  of  law  when  thej 
stand  in  the  way  of  what  they  deem  the  merits  of  a  jnst  caose,  is  that 
part  which  attempts  to  answer  the  forcible  objection,  that  the  contin- 
nance  of  an  agency  to  receive  premiums  became  unlawful  for  the 
reason  thut  the  instant  he  received  them  they  were,  by  operation  of 
the  local  law,  confiscated  by  the  rebel  government  With  much  spirit 
of  expression  he  declares  this  is  no  objection  at  aU,  because  the  agent 
could  refuse  the  tender,  and  thus  prevent  the  creation  of  a  debt  whioh 
the  rebel  government  could  seize.  The  opinion  concedes  that  all 
agencies,  the  duties  of  which  cannot  be  performed  without  a  violation 
of  political  duty,  are  abrogated.  When  pressed  with  the  fact  that  the 
duties  of  this  one  came  pointedly  within  the  principle,  and  asked  to 
apply  it  in  justification  of  its  discontinuance,  he  replies  :  We  will 
continue  the  agency,  but  avoid  its  illegality  by  a  suspension  of  its 
functions.  This  is  no  distortion  of  the  position,  but  almost  its  literal 
reproduction.  The  mind  which  was  forced  to  resort  to  such  an  an- 
swer must  have  been  close  to  the  line  which  separates  its  judgment 
from  our  own.  And  this,  too,  is  said  in  an  opinion  which  holds  the 
removal  of  the  agency  a  fraud  which  estops  the  corporation  to  deny 
its  continuance. 

We  are  unable  to  appreciate  the  argumentative  effect  which  the 
opinion  imputes  to  the  facts  that  a  local  statute  demanded  an  agency, 
and  that  the  policy  constituted  a  Virginia  contract;  although  these  fea- 
tures seem  to  constitute  leading  reasons  for  giving  judgment  for  the 
plaintiffl  If  the  continuance  of  the  contract  is  against  public  policy, 
it  is  wholly  immaterial  which  it  was  made.  If  the  functions  of  the 
agent  could  not  be  lawfully  exercised,  it  is  of  no  consequence  that  he 
was  originally  appointed  by  the  compulsion  of  the  statute.  It  seems 
to  us  that  the  only  important  inquiry,  viz.,  *'  Are  the  substantial  re- 
lations existing  between  the  parties  such  as  war  dissolves  T'  is  over- 
looked. 

Judgment  must  be  rendered  for  the  defendant  with  costs. 


BOSTON  A  YEAR  AFTER  THE  FIRE. 

The  anniversary  of  the  great  fire  in  Boston,  on  the  8th  of  Novem- 
ber, was  an  occasion  of  celebration  by  the  city  officials.  The  time 
which  has  elapsed  since  that  great  disaster  has  enabled  the  public  to 
estimate  the  losses  sustained,  and  to  form  some  idea  of  the  future 
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appearance  of  the  burnt  district.  When  the  people  came 
np  their  losses,  it  was  found  that  776  buildings  had  been  d< 
that  some  of  the  richest  and  finest  business  streets  were  ani 
and  the  total  loss  incurred  was  not  less  than  $75,000,000.  In 
after  the  catastrophe,  the  majority  of  these  buildings  are  rep 
larger  and  better  structures,  the  streets  have  been  widened 
proved,  and  the  valuation  of  the  city  has  greatly  increased, 
the  city  has  been  subjected  to  a  great  expense  in  making  i 
ments  in  the  burnt  district^  the  other  improvements,  commei 
fore  the  fire,  have  been  prosecuted  with  unabated  vigor  ; 
poor  among  the  sufferers  were  wholly  sustained  by  home  chai 

In  regard  to  the  quality  of  the  buildings,  in  spite  of  all  w^ 
been  said  and  written  against  them,  the  fact  is  very  evident 
a  dass,  they  are  much  better  and  safer  than  before.  They 
in  a  more  substantial  manner,  and  of  more  enduring  matei; 
though  there  are  as  yet  no  absolutely  fire  proof  buildings 
several  are  contemplated,  which  will  be  used  for  banking  &r. 
ance  purposes,  and  will  be  thoroughly  fire  proof,  without  ii 
cost.  Among  these  will  be  the  three  great  life  insurance  t 
erected  on  Milk  Street — ^those  of  the  Mutual  Life  and  ]> 
Life  Insurance  Companies  of  New  York,  and  the  New  Eng  i 
tual  Life  of  Boston. 

The  style  of  architecture  is  also  greatly  improved,  and  n:i 
have  had  ample  opportunity  of  judging  declare  that ''  Better 
shows  a  larger  collection  of  beautiful  buildings  than  any  ( > 
in  the  country.  The  Mansard  roof  has  not  been  abando]  i 
composed  of  iron  and  brick  with  slate  and  metal  finish,  the ; 
garded  as  quite  as  safe  as  flat  roof.  The  materials  used  in  : 
tion  of  these  buildings  present  a  great  variety.  A  majority 
have  stone  fronts  while  many  of  them  are  of  brick  and  ir  i 
the  great  variety  of  style  and  the  rich  designs  in  architec  I 
produce  some  of  the  finest  results  ever  seen  in  this  country. 

The  prompt  settlement  of  the  insurance  losses  has  had  s : 
to  do  vnth  the  rapid  rebuilding  of  the  city.  Of  the  fifty-si: 
of  insurance  within  the  limits  of  the  fire,  about  sixty-six  per  ( 
been  paid.  The  list  of  the  losses  of  fifty-two  Massachusetts  c  i 
amounts  to  nearly  $35,500,000  and  their  assets  to  $23,500,0  I 
ing  a  deficit  of  about  34  per  cent  The  Massachusetts  g  : 
have  all  taken  advantage  of  the  provisions  of  the  GenenU  1 : 
Law,  passed  at  the  special  session  of  the  Legislature  in  1872. 
of  these  have  been  reorganized  with  a  slight  change  of  n  . 
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those  which  went  into  the  hands  of  the  receivers.  Among  the  prom- 
inent measures  effected  by  the  Legislature  at  the  extra  session,  were 
those  relating  to  the  standard  form  of  an  insurance  policy,  the  Gen- 
eral Insurance  Law,  and  the  limitation  of  fire  risks  in  cities. 


MISCELLANEOUS. 


THE  COLVOGORESSES  CASE. 

As  already  stated,  the  most  important 
case  expected  to  come  before  the  Supe- 
rior Court  of  Litchfield,  Conn.,  at  the 
November  term,  is  that  of  the  Colvocor 
resses  estate  against  the  Phoenij  MTitual 
Life  Lisurance  Company  of  Hartford, 
for  the  payment  of  two  policies  of  $10,- 
000  each  in  that  company,  held  by  Cap- 
tain Colvocoresses.  An  eminent  array 
of  counsel  will  appear  on  either  side  in 
this  case,  including  for  the  estate  Gk)y. 
Ingersoll,  of  New  Haven,  and  the  Wood- 
ruff Brothers  and  £.  A.  Seymour,  of 
Litchfield;  for  the  company,  Hon.  B. 
D.  Hubbard,  of  Hartford ;  Judge  Mo- 
Curdy,  of  Lyme ;  Judge  Foster,  of  Bos- 
ton, and  H.  B.  Oraves,  of  Litchfield. 
Of  the  plans  of  the  defense,  the  Hart- 
ford Post  speaks  as  follows  :  "  The  coun- 
sel for  the  defense  have  been  hard  at 
work  for  some  months,  preparing  the 
evidence  to  make  good  their  claim  that 
Captain  Colvocoresses  committed  sui- 
cide. They  rely,  of  course,  entirely 
upon  circumstantial  evidence,  but  have 
prepared  a  strong  case.  They  will 
claim  that  the  company  should  not  be 
compelled  to  pay  the  money,  inasmuch 
08  the  insurance  was  obtained  with  a 
fraudulent  design,  namely,  that  of  se- 
curing the  money  for  his  family  by  com- 
mitting suicide.  They  have  an  immense 
amount  of  evidence  substantiating  this 
claim,  but  rely  principally  on  two  &ct8 : 


First,  that  he  had  no  means  of  carrying 
— ^that  is,  paying,  the  premium  on  $175,- 
000,  (the  total  of  his  insurance,)  and,  in 
fact,  had  never  paid  but  a  small  portion 
of  the  amount  due.  To  tliis  it  is  ex- 
pected that  the  plaintifb  will  say  that 
he.  Captain  Colvocoresses,  had  money, 
and,  in  fiact,  when  he  was  murdered  he 
was  going  to  New  York  to  deposit  some 
bonds  with  J.  J.  Cisco  &  Co.  They 
claim  that  a  memorandum  which  Cap- 
tain Colvocoresses  hod,  showed  that  he 
had  these  bonds.  Just  here  the  counsel 
for  the  company  expect  to  put  in  their 
strongest  evidence,  taking  the  plaintiffs 
upon  their  own  ground.  It  api>ear8  that 
upon  the  memorandum  made  by  the 
Captain,  was  a  minute  of  a  certain 
amount  of  Connecticut  Valley  Railroad 
bonds,  twelve  in  all,  which  he  claimed 
to  have.  The, counsel  for  the  defense, 
taking  this  memorandum,  have  worked 
upon  it,  and  with  the  most  remarkable 
re8ult&  It  is  said  that  they  have  traced 
every  bond,  from  the  time  it  left  the 
office  of  the  railroad  company  up  to  its 
present  holder,  and  are  armed  with  de- 
positions in  every  case.  They  claim 
that  they  will  show,  after  a  few  more  de- 
positions  are  concluded,  which  are  now 
being  taken  in  Washington,  a  complete 
history  of  eveiy  bond,  from  No.  1  up  to 
the  highest  number  issued,  and  that  not 
one  of  these  Connecticut  Valley  bonds 
ever  found  its  way  into  Captain  Colvo- 
coresses' possession  at  any  time.  Forti- 
fied with  this  remarkable  testimony,  in 
opposition  to  the  plaintiff's  claim,  the 
defense  expect  to  prove,  from  inference. 
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inYolves  the  qneBticm,  whether  the  exten- 
sive alteration  of  a  boilding  without  no- 
tice to  the  company  vitiates  the  policy  :] 
The  plaintiffiB  are  the  trustees  of  the 
mortgagees  of  the  Hyde  Chymioal  Com- 
pany, formerly  a  manure  company,  but 
now  carrying  on  the  business  of  the  dis- 
tillation of  gas  tar,  and  the  manuiaeture 
of  naphtha,  creosote,  carbolic  add,  and 
other  products  of  tar,  and  they  brought 
this  action  on  a  policy  of  insurance  is- 
sued by  the  defendants  to  them,  insur- 
ing their  premises  against  fire,  to  the 
amount  of  £3,000,  in    respect   of  the 
destruction  of  their  works  by  fire  on  the 
4th  of  November,  1872.    The  plaintifis 
first  endeavored  to  insure  with  the  York- 
shire Insunuice  Company,  but  that  com- 
pany decUned  the  risk,  and  they  then 
got  into  negotiation  with  the  English 
Insurance  Company,  and  after  the  works 
had  been  surveyed  by  that  company's 
surveyor,  an  insurance  was  effected  for 
£3,000,  at  a  premium  of  about  £1  3s.  6d. 
per  cent    In  the  course  of  1870  the 
business  of  the  English  company  was 
transferred  to  the  defendants,  and  at 
Lady-day,  1871,  the  policy  was  granted 
upon  the  old  terms,  and  without  holding 
another  survey,   upon  the  renewal  of 
which,  in  1872,  the  present  action  was 
brought    The  same   agent  negotiated 
and  received  the  premiums  upon  these 
different  policies,  and  earned  his  com- 
mission in  respect  of  them.    The  policy 
contained  a  condition  to  the  effect  that 
any  alteration  made  in  the  property  in- 
sured after  the  insurance  whereby  the 
risk  was  increased,  without  the  consent 
of  the  company  indorsed  upon  the  poli- 
cy, should  avoid  it,  and  upon  this  con- 
dition the  case  turned.    At  the  time  of 
the  first  policy  with    the    defendants' 
company.  Lady-day,  1871,    and   until 
March,  1872,  the  works  contained  only 
four  stUls  for  distilling  the  tar,  and  there 
were  no  ''coolers"  to  receive  the  pitch 
which  resulted  from  the  process,  but  it 
was  run  straight  off  through  pipes  into 


the  pitch  pits  prepared  to  receive  it- 
There  was  also  a  shed  in  which  no  pro- 
cess of  •manufacture  was  carried  on,  but 
which  was  used  merely  as  a  warehouse 
of  combustible  materials.    In  the  inter- 
val between  liaroh,  1872,  and  Novem- 
ber, the  date  of  the  fire,  in  antidpation 
of  laiger  manufacturing  requirements  in 
the  winter,  by  reason  of  having  got  the 
contract  with  the  Corporation  of  Man- 
chester for  the  whole  of  its  gas  tar,  the 
distillation  of  which  would,  the  plain- 
tiffs stated,  commence  in  the  winter,  the 
shed  was  pulled  down,  and  six  new  stiUa 
were  erecrited  on  the  site  of  it,  and  a 
dosed  iron  tank,  termed  a   "cooler," 
was  provided,  both  in  connection  vnth 
the  four  oldstiUs*and  the  six  new  ones, 
for  the  purpose  of  avoiding  the  nuisance 
— and  the  plaintiff  said  the  danger — 
of  the  hot  pitch  bdng  exposed  to  tho 
open  air,  and  giving  out  vapors  in  run- 
ning from  the  stills  to  the  pits.    The 
plaintiffs'  case  was  that  although  these 
alterations  and  additions  were  made  be- 
fore the  date  of  the  fire,  and  without 
notice  to  the  company,  they  did  not  in- 
crease  the  risk,  because  only  the  old 
number  of  stills— namely,  four,  were  at 
work  at  one  time,  and  the  effect  of  the 
"  coolers  "  was  to  diminish  rather  than 
increase  the  danger.    Besides  the  evi- 
dence of  Mr.  Anderton  and  of  the  seo- 
retaiy  to  the  plaintiffs'  company,  two 
agents  of  the  Yorkshire  Insurance  Con^ 
pany  stated  that  in  their  opinion  the 
risk  was  not  increased,  and  that  they 
would  have  insured  the  premises  upon 
the  old  premium,  notwithstanding  the 
alterations.    The  origin  of  the  fire  was 
said  to  have  been  the  negligence  of  a 
workman  in  lighting  the  tow  (which, 
steeped  in  creosote,  is  wn4>ped  round 
the  taps,  through  which  the  pitch  has  to 
be  run,  and  is  set  fire  to  in  order  to  keep 
the  pipe  heated  and  the  pitch  liqnid,') 
on  the  tap  of  one  of  the  stills  while  the 
pitch  was  running  from  a  neighboring 
still,  and  fire  was  thus  communicated  to 
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vs.  The  Mataal  Benefit  Life  Ins.  Co.,  31  Iowa,  216;  Franklin  vs.  Atlantio 
Fire  Ins.  Co.,  42  Mo.,  456 ;  Golombia  Ins.  Go.  vs.  Oooper,  50  Penn.  St, 
881 ;  Manhattan  Ins.  Go.  ys.  Webster,  59  Penn.,  227 ;  Ins.  Co.  ys.  Wilk- 
inson, 18  Wall.,  222. 

Amerncan  Central  Ins,  Co.  vs.  McLancUhcoi,* 

B«p'd  JoaxX  p.  907.  Kam.  &  a 

AGENCY. 

§  194.  Life. — No  Commissions  on  Benetocds  after  the  Agency 
has  ceased. — The  plaintiff  haying  been  an  agent  for  the  defend- 
ant, claimed  a  commission  on  the  renewal  premiums  of  policies 
which  were  solicited  by  him,  which  claim  was  denied  by  the 
defendant,  as  the  agency  was  liable  to  be  determined  by  the 
pleasure  of  either  party  to  the  contract.  Hddf  that  the  terms 
of  the  contract  imply  a  continuance  of  the  agency,  and  when 
when  one  ceases  to  be  an  agent,  he  cannot  rightfully  collect 
and  can  have  nothing  to  transmit  Hdd,  that  there  is  no  cus- 
tom established  among  insurance  companies  doing  business  in 
Maine,  to  pay  to  persons  who  hare  ceased  to  be  agents  com- 
missions on  renewal  premiums  of  policies  Which  were  original- 
ly procured  by  them. 

Spatdding  vs.  New  York  iJfe  Ins,  Cb.f 

Bep'dJoarlp.8S3.  lU.&a 

APPLICATION. 

§  195.  LiFB. — False  Statements  in  Applioation  affecting  the 
Contro/ct — Opinion  of  either  Party — Degree  of  TrutJ^rdivess  re- 
quired.— Hdiy  that  the  opinion  of  the  president  of  the  company 
as  to  the  truthfulness  of  certain  statements  made  in  the  applica- 
tion, or  what  he  would  have  done  under  certain  circumstances,  had 
no  bearing  on  the  case,  and  was  properly  rejected.  Hdd,  that  it 
is  a  question  of  law  for  the  court,  and  not  to  be  settled  by  either 
party,  how  far  false  statements  in  the  applioation  affect  the  valid- 
ity of  the  contract 

Campbell  vs.  New  England  Mutual  Life  Ins.  Co.,  98  Ma8&,  402 ;  Miller 
vs.  Mutual  Benefit  Life  Ins.  Co.,  81  Iowa,  282. 

•  Dedaloii  filed  AngiiBt  16th,  1878. 
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licj,  as  a  collateral  seouritj  for  the  debt,  was  set  forth.  Subse- 
quently, the  question  being  submitted  by  agreement,  the  court  de- 
cided that  the  cash  surrender  value  of  the  policy  at  the  time  of 
bankruptcy  should  be  deducted  from  the  debt  due  to  A,  who 
kept  the  policy  alive  by  paying  the  premiums  as  they  became 
due.  N  dying  soon  after,  A  claimed  that  the  whole  amount  of 
the  policy  was  her  property,  that  the  value  of  the  policy  had 
been  deducted  from  her  debt,  that  she  took  the  risk  of  paying  the 
premiums  as  an  investment,  and  that  tlje  value  of  the  policy,  as 
against  the  assignee,  was  rea  adjudiaUa^  and  could  not  be 
opened.  Hdd,  that  the  court  in  fixing  the  surrender  value  of 
the  policy,  fixed  it  in  reference  to  its  value  as  it  then  stood,  and 
the  policy  was  admitted  for  the  total  value  it  had  then  acquired, 
and  that  the  determination  of  the  relations  between  the  estate 
and  the  creditor  proceeded  on  the  further  basis  that  the  policy 
was  to  be  surrendered,  and  then  to  cease.  Hddy  that  the  policy 
was  continued  by  A  solely  as  a  security  for  her  debt.  Hdd,  that 
A,  by  paying  the  premiums  on  the  policy  as  they  became  due, 
created  a  new  security  in  addition  to  the  cash  surrender  value. 
Hdd,  that  before  a  second  dividend  was  made  A  should  credit 
on  her  debt  all  that  she  realized  on  the  policy  after  deducting  the 
premiums  paid  and  interest,  and  when  her  debt  is  paid  she 
ceases  to  be  a  creditor.  Hdd,  that  it  was  only  as  a  creditor 
that  A  had  any  insurable  interest  in  the  life  of  N. 

In  re  Newkmd,  bankrupt,* 

Rep'd  Jour'l  p.  896.  U.  8.  ]>rai.  0. 

§  198.  YvKB.,— Set-off— Mutual  Debts  and  Credits,— VMuiift 
borrowed  money  of  an  insurance  company,  but  before  the  time 
of  payment  the  company  became  insolvent,  and  a  decree  of  bank- 
ruptcy was  entered  against  it  Hdd,  that  under  the  twentieth 
section  of  the  bankrupt  law  he  can  set  off,  as  against  this  debt, 
claims  for  the  amounts  due  on  policies  of  insurance  issued  to  him 
by  the  company,  although  this  would  give  him  a  preference  over 
the  other  creditors.  Hdd,  that  this  was  a  case  of  mutual  debt 
and  credit  within  the  meaning  of  this  section.  Hdd,  that  in  this 
case  the  money  loaned  not  being  due  at  the  time  the  bill  was 

■*  Deoiaioii  rendered  October,  ^71. 


another,  made  long  after  the  application  and  the  contract,  cannot 
be  received  in  evidence  ad  against  the  assured  to  impeach  tha 
truthfulness  of  the  appUcation. 

Bttwls  Ys.  -The  American  Life  Idb.  Co.,  36  Barb.,  357  ;  do.,  27  New 
York,  282;  The  Fraternal  Mutual  Life  Lifl.  Go.  vs.  Applegate,  7  Ohio  St, 
292. 

Hdi^  that  in  the  cases  where  declarations  made  intermediate  be- 
tween the  application  and  the  contract  were  properly  considered 
as  a  part  of  the  res  gestae. 

Averson  vs.  Lord  Eiunard,  6  East.  B.,  188 ;  Eelsey  vs.  UniverBsl  Life 
Ins.  Ck>.,  85  Conn.,  225. 

The  application  being  set  forth  in  the  answer,  Eddy  that  the 
court  below  did  not  err  in  striking  out  a  copy  of  it  in  the  evi- 
dence, and  also  a  statement  of  the  manner  of  transacting  busi- 
ness in  the  home  office. 

WatMngion  lAfe  Ins.  Co.  vs.  Honey. 

FRAUD. 

§  205.  Life. — Fraud  may  be  proved  hy  Direct  or  Circum- 
stantial Evidence — Collusion  with  Agents — Defendant  procured  a 
poUcy  on  the  life  of  his  wife,  who,  when  insured,  was  suffering 
from  a  cancer  on  the  breast.  The  loss  was  paid  before  the  com- 
pany was  aware  of  her  condition.  Plaintiff  brought  a  suit  in 
the  court  below  to  recover  the  amount  on  the  poHcy  and  dam- 
ages, and  was  nonsuited.  Eddy  that  to  enable  the  case  to  go  to 
the  jury,  it  is  sufficient  to  establish  the  fact  that  the  policy  was 
procured  by  fraud,  and  this  may  be  done  by  direct  or  circumstan- 
tial evidence.  Eddy  that  if  the  husband  procured  the  policy  on 
the  life  of  his  wife  by  fraudulent  means,  she  cannot  retain  the 
benefit  of  it,  and  he  be  relieved  of  the  fraud  by  which  it  was 
obtained.  And  he  occupies  the  position  of  claiming  to  keep 
money,  as  her  representative,  which  he  procured  as  her  agent. 

10  N.  T.,  345 ;  Graves  vs.  Spier,  68  Barb.,  849 ;  25  N.  T.,  600 ;  26 
N.  Y.,  509 ;  28  N.  Y.,  390. 

Eddy  that  if  the  medical  examiner  of  the  plaintiff,  the  husband, 
and  the  insured,  knew  that  the  latter  had  an  incurable  disease, 
and  acted  in  concert  in  procuring  the  policy,  the  plaintiff  is  en* 


1437 ;  Smith  vs.  Hill,  8  Gray's  R,  572  ;  Hilliard  on  Bankruptcy,  224;  Av- 
9ry  &  Hobbs  on  Bankruptcy,  157  ;  Waterman  on  Set-off,  141. 

Hddf  that  notwithstanding  these  two  exceptions  of  the  twentieth 
section,  the  bankrupt  law  did  not  intend  to  foreclose  a  conrt  of 
equity  from  disallowing  a  set-off  when  it  would,  on  the  whole, 
work  injustice. 

HUchcock  vs.  JRoOo,* 

Bap'd  Jourl  p.  937.  U.  &  a  a 

STATE  LAWS.       " 

§  212.  Mabine. — Contracts  of  Insurance  made  in  Vidation  (^ 
State  Latcs,  Void. — The  appellants,  not  being  authorized  by  law 
to  do  business  in  the  State  of  Kentucky,  brought  suit  to  re- 
cover against  the  appellee  the  amounts  due  on  certain  notes 
which  Wayley,  an  accredited  agent  of  the  appellants,  or  a  mere 
insurance  broker,  had  taken  for  premiums  on  policies  delivered 
to  the  appellee.  Udd,  that  the  contracts  were  in  violation  of  law, 
and  could  not  be  enforced  in  that  State.  Heldf  that  the  legisla- 
ture had  power  to  prescribe  and  regulate  by  law  the  terms  and 
conditions  upon  which  insurance  companies  of  other  States 
should  be  allowed  to  do  business  in  Kentucky,  and  also  to  make 
the  business  of  such  companies  as  disregarded  the  law,  to  be 
wholly  unlawful. 

Lindsey  vs.  Butherford,  17  B.  Munroe,  245  ;  Ghitty  on  Contracts,  419. 

Franklin  his.  Co.  el  oL  vs.  Louisville  and  Arkansas  Packet  Cb.f 
Bep'd  Jour'l  p.  897.  Kt.  Q.  A. 

SUICIDE. 

§  213.  Life. — "  Sane  or  Insane.*' — ^Deceased  took  out  a  policy 
of  insurance  for  the  plaintiff's  benefit  with  the  defendant.  He 
stated  in  his  application  that  there  were  not  any  circumstances 
which  rendered  him  peculiarly  liable  to  accident,  and  that  he  be* 
longed  to  the  preferred  class  of  risks.  Insured  was  found  dead 
in  a  river  near  a  railroad  culvert,  with  a  wound  in  his  head.  A 
post  mortem  examination  showed  that  his  heart  was  enlarged. 

*  Decision  rendered  June  Term,  187X 
t  Decioion  rendered  September  8rd,  1878. 


to  a  dividend ;  and  that  Mrs.  Van  Antwerp  took  nothing  but  the 
right  to  keep  the  policy  alive,  and  to  be  paid  in  full  out  of  its  pro- 
ceeds, coupled  with  the  obligation  to  pay  to  the  assignee  the  surplus 
of  the  proceeds  over  the  amount  of  her  debt 

I  am  of  opinion  that  the  position  taken  by  the  creditor  is  not  sound. 
The  court,  in  fixing  the  $13.13  as  the  value  of  the  policy,  fixed  it  in 
reference  to  its  value  as  it  then  stood,  as  a  security  created  and  up- 
held by  the  payment  of  the  bankinipt's  money,  and  one  to  which  he 
had  given  all  the  value  it  then  had.  The  determination  of  the  relsr 
tions  between  the  estate  and  the  creditor  proceeded  on  the  further 
basis,  that  the  policy  was  to  be  surrendered  and  was  to  cease.  Since 
that,  the  creditor  has  kept  the  policy  alive.  But  she  has  done  so  as 
a  security  for  her  debt  It  was  only  as  a  creditor  that  she  had  such 
an  interest  in  the  life  of  the  bankrupt  as  to  make  it  possible  for  her 
to  have  an  insurable  interest  under  the  policy.  The  policy  was  taken 
out  as  such  security  and  has  been  continued  as  such  security.  It  is 
not,  however,  now,  and  was  not,  when  the  bankrupt  died,  the  same 
security  which  the  court  fixed  the  value  of,  and  applied  on  the  debt, 
at  $13.13.  That  value  was  merely  the  then  value  of  the  investment 
of  the  bankrupt's  money.  The  policy  now  is  substantially  a  new  se- 
curity. It  stands  as  if  Mra  Van  Antwerp  had  never  had  any  security 
under  a  policy  until  she  began  paying  the  premiums  herself  after  the 
$13.13  was  credited.  Suppose  another  creditor  of  the  bankrupt's 
had,  after  his  bankruptcy  and  before  any  dividend  was  made,  taken 
out  a  policy  on  his  life  as  security  for  the  debt,  and  the  bankrupt  had 
died  before  any  dividend  was  made,  would  it  not  have  been  necessary 
and  proper  to  charge  such  creditor  with  the  net  amount  realized  on 
such  security  ?  Mrs.  Van  Antwerp  has  substantially  taken  out  a  new 
policy  since  the  bankruptcy  and  before  a  second  dividend  is  made, 
and  ought  to  credit  on  the  debt  what  she  realizes  on  the  poUcy,  be- 
sides crediting  all  other  payments  on  the  debt,  and  when  her  debt  is 
thus  paid  she  ceases  to  be  a  creditor.  The  22nd  section  of  the  bank- 
ruptcy act  provides  that  a  proof  of  debt  must  set  forth  whether  any, 
and  what,  securities  are  held  for  the  debt,  and  must  state  that  claim- 
ant has  not,  nor  has  any  other  person,  for  his  use,  received  any  securi- 
ty jsrhatever  other  than  that  set  forth,  and  the  same  section,  and 
general  order  No.  34,  provide  for  the  re-examination  of  all  claims 
and  proofs  of  debt  at  any  time.  This  policy  was  in  the  hands  of 
Mrs.  Van  Antwerp  as  much  a  security  for  this  debt  after,  instead 
of  surrendering  it,  she  went  on  keeping  it  alive^  as  it  was  before. 

As  the  credit  of  the  $13.13  was  based  on  the  surrender  of  the  po- 


bable  costs  of  the  snit^  an  order  of  attachment  was  sued  out  and  lev- 
ied on  the  defendant's  boats,  Glasgow,  B.  C.  Gray,  and  Pink  Yarble. 

Afterward  the  plaintiff  filed  an  amended  petition,  making  John  B. 
Castleman  a  defendant,  to  whom,  as  they  alleged,  the  packet  compa- 
ny had  made  an  assignment  of  its  property  and  effects,  and  seeking 
to  enforce,  as  against  him,  as  assignee,  their  claims  and  lien  under  the 
attachment  Castleman  defended  the  action,  not  only  controverting 
the  alleged  grounds  of  the  attachment,  but  also  the  validity  of  all  of 
the  contracts  of  insurance  as  having  been  made  by  the  plaintiffs,  in  the 
State  of  Kentucky,  by  T.  B.  Wayley,  their  agent,  in  violation  of  the 
law  of  this  State,  they  being  only  incorporated  by  the  laws  of  ano- 
ther State,  and  having  wholly  'failed  to  comply  with  the  conditions 
prescribed  by  the  law  of  this  State,  upon  which  alone  they  could, 
through  their  agent^  have  lawfully  transacted  within  it  any  business 
of  insurance.  There  is  some  contrariety  of  evidence  as  to  the  ca- 
pacity in  which  Wayley  acted  in  effecting  the  contracts  of  insurance; 
but  whether  his  attitude  was  that  of  an  employed  and  accredited 
agent  of  the  plaintiffs,  or  a  mere  insurance  broker,  it  is  dear,  from 
the  evidence,  that  he  delivered  the  pohcies  and  took  the  notes  of  the 
defendant  for  the  plaintiffs  at  Louisville,  Kentucky,  and  thus,  on 
their  behalf,  consummated  the  contracts,  and  did  so  without  comply- 
mg  with  our  laws  in  regard  to  foreign  insurance  companies,  and  for 
that  service  he  was  adequately  compensated  by  the  plaintiff  Upon 
the  facts  thus  appearing,  the  court  below  adjudged,  very  properly,  as 
we  think,  that  the  contracts  were  in  violation  of  law,  and  could  not  be 
enforced  in  the  courts  of  this  State. 

We  cannot  think  that  any  argument  is  necessary  in  this  case  in 
support  of  the  power  of  the  legislature  to  prescribe  and  regulate  by 
law,  as  was  done  by  the  act  approved  March  12th  1870,  (1st  vol- 
ume, Acts  18G9-70,)  the  terms  and  conditions  on  which  fire,  marine, 
and  other  insurance  companies  not  located  or  incorporated  in  this 
State  should  be  allowed  to  conduct  the  important  business  of  insur- 
ance within  it ;  and  it  seems  to  us  that  that  act,  by  its  tenor,  details, 
and  manifest  objects,  clearly  imports  a  legislative  purpose  and  inten- 
tion, not  only  to  prevent  certain  violations  of  the  act  by  the  imposi- 
tion of  penalties,  but  to  render  it  absolutely  unlawful  for  foreign  in- 
surance corporations,  by  their  agents,  as  in  this  case,  to  make  con- 
tracts of  insurance  within  the  Stat€  without  complying  with,  and  in 
disregard  of  the  provisions  of  the  act  This  is  particularly  manifest 
from  the  24th  section  of  the  statute,  dedaiing  it  unlawful  tpv  such 
corporations  to  do  insurance  business  in  the  State  without  an  actual 
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paid-up  capital  of  $150,000,  and  by  the  25th  section,  rendering  the 
transaction  of  insurance  business  in  the  State  by  the  agents  of  for- 
eign companies  unlawful,  if  done  without  the  obtaining  of  a  license 
from  the  auditor  of  public  accounts. 

Construing  the  statute,  as  we  do,  as  not  intended  merely  as  a 
means  of  raising  revenue  from  the  business  of  insurance,  but  to  af- 
fect the  validity  of  contracts  of  insurance  made  in  violation  of  it,  or, 
in  other  words,  to  prohibit  the  business  itself,  so  far  as  carried  on  in 
violation  of  law,  the  contracts  of  insurance  sought  to  be  enforced 
in  this  case  were  clearly  illegal,  and,  upon  principles  of  law  now 
well  settled,  the  court  below  properly  refused  to  enforce  them.  Lind- 
sey  va  Rutherford,  17  B.  Munroe,  245 ;  Ohitty  on  Contracts,  419. 

Wherefore,  the  judgment  is  afiirmed. 
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SUPREME   COURT   OF   ILLINOIS, 

CENTRAL  DIVISION. 


Certified  from  Alton  City  CourL 


THE  ANDES  INSTJRANCE  CO.,  Appellant, 

vs. 
ILLINOia  MXJTDAL  INSURANCE  CO.,  Be^ponderd* , 

A  policy  of  iDBuranco  was  issued  by  the  respondent  for  $6,000.  Preyions  to  the 
fire,  $2,00<)  of  this  was  remsnred  hj  the  appeUant»  and  the  policy  of  rainsur- 
ance  contained  the  clause,  «*Loss,  if  any,  payable  pro  rata  at  the  same  time, 
and  m  the  same  manner  as  the  reinsured  company."  After  the  Are,  the  loss 
was  settled  for  $600  and  the  respondent  claimed  the  whole  amonnt  of  $2,000. 

Bdd,  that  the  contract  of  reinsurance  is  one  of  indemnity,  and  the  actual  loss  sus- 
tained by  the  reinsured  must  be  the  measure  of  the  indemnity. 

HtkU  that  if  the  insured  ports  with  his  interest  before  the  loss  happens,  he  cannot 
recover;  and  also,  whatever  affects  the  dammifloation  must  operate  as  the  indem- 
nity in  the  same  degree. 

Edi^  that  the  respondents  were  entitled  to  only  a  pro  rata  amount^  or  $200. 

Sheldon,  J. 
The  only  question  here  presented  for  decision  is,  as  to  the  amotmt 
of  recovery. 

«  DeddoB  rendwed  * 


The  original  insurer  became  liable  to  pay  to  the  first  assured  the 
sum  of  $6,000  in  consequence  of  the  loss  of  the  subject  matter  of  the 
first  insurance;  but  it  actually  paid  only  $600  In  full  discharge  of  the 
liability.  The  amount  of  the  reinsurance  was  $2,000.  Shall  the  re- 
insured recover  the  full  $2,000,  or  only  $600,  or  a  pro  rata  part  of  the 
latter  sum  ? 

So  far  as  we  are  aware»  the  contract  of  insurance,  or  of  reinsurance 
against  loss  by  fire,  has  uniformly  been  held  to  be  a  contract  of  in- 
demnity not  exceeding  the  sum  insured. 

In  the  case  of  an  ordinary  policy  of  insurance^  and  a  loss,  the  sum 
insured  is  the  extent  of  the  insurer's  liability,  not  the  measure  of  the 
assured's  claim.  The  contract  being  one  of  indemnity,  he  is  entitled 
only  to  that ;  and  the  actual  loss  sustained  by  the  assured,  is  the 
measure  of  indemnity  to  which  he  is  entitled,  where  it  is  less  than  the 
sum  insured  ;  so  if  the  insured  has  parted  with  all  his  interest  in  the 
subject  insured  before  the  loss  happens,  he  cannot  recover,  for  the 
reason  that  the  contract  is  regarded  as  one  for  an  indemnity,  and 
he  has  sustained  no  loss  or  damage. 

Although  the  original  insurer  here  did  become  •liable  to  pay  the  sum 
of  $6,000,  that  did  not  turn  out  to  be  the  amount  of  its  actual  loss. 
The  actual  loss  and  damage  which  it  sustained  was  $600,  the  sum 
which^t  paid  in  full  discharge  of  its  liability. 

That  sum  given  to  the  reinsured  would  make  good  the  loss  sus- 
tained by  reason  of  the  original  insurance,  whereas,  to  allow  a  recov- 
ery of  $2,000,  would  enable  it  to  realize  a  gain  of  fourteen  hundred 
dollars  over  and  above  the  actual  damage  it  has  sustained.  It  is  dif- 
ficult to  see  how  this  can  be  done  consistently  with  principles,  under 
a  contract,  which  we  apprehend  this  must  be  admitted  to  be,  to  in- 
demnify the  reassured  against  the  loss  it  might  sustain  from  the  risk 
it  had  incurred  in  consequence  of  its  prior  insurance.  In  Bain- 
bridge  vs.  Nelson,  10  East,  346,  it  was  said  by  Bayley,  J.:  "A  po- 
licy of  insurance  is  only  a  contract  of  indemnity,  and  anything  which 
tends  to  show  that  an  assured  can  recover  beyond  his  indemnity,  is 
against  the  very  principle  of  the  contract." 

Of  like  import  was  the  language  of  Lord  Mansfield  in  Hamilton 
va  Mendes,  2  Burr,  1210,  in  reference  to  an  action  on  a  policy  of  in- 
surance as  follows  : 

"  The  plaintifiTs  is  for  an  indemnity ;  his  action,  then,  must  be 
founded  upon  the  nature  of  the  damnification,  as  it  really  is  at  the 
time  the  action  is  brought  It  is  repugnant,  upon  a  contract  for  in- 
demnity, to  recover  as  for  a  total  loss,  when  the  event  has  decided 


that  the  damnification  in  truth  is  an  average,  or  perhaps  no  loss  at 
alL"  **  Whatever  undoes  the  damnification  in  the  whole,  or  in  part, 
must  operate  upon  the  indemnity  in  the  same  degre&  It  is  a  contra- 
diction in  terms  to  bring  an  action  for  indemnity,  where,  upon  the 
whole  event,  no  damage  has  been  sustained." 

The  precise  point  here  involved  is  quite  barren  of  the  authority  of 
adjudged  cases.  As  the  contract  of  reinsurance  was  virtually  prohib- 
ited in  England  more  than  a  century  ago,  it  having  been  there  for- 
bidden except  where  the  insurer  shi^  be  insolvent,  become  bankrupt, 
or  die,  by  the  statute  19  Qeo,  II,  chap.  37,  sec  4^  that  may  account 
for  the  absence  of  authority  in  the  English  reports  upon  the  point 

What  httle  authority  is  to  be  found,  it  must  be  confessed,  is  in 
support  of  the  view  that,  where  the  first  insurer  becomes  insolvent^ 
and  on  a  compromise  with  his  creditors  pays  only  a  certain  percent- 
age of  the  loss  sustained  by  the  insured,  the  reinsurer  is  neverthe- 
less bound  to  pay  the  reinsured  the  full  amount  of  the  reinsur- 
ance. 

Such  was  the  decision  of  a  French  court  of  admiralty  at  Marseilles, 
made  in  1748. 

In  Hone  vs.  Mutual  Safety  Insurance  Co.,  1  Sandl ,  R,  137,  this 
subject  is  quite  elaborately  considered,  and  the  authorities  bearing 
upon  it  adduced,  and  the  doctrine  laid  down  by  the  above  French 
decision  is  recognized  and  adopted  as  the  true  rule  of  law  which 
governs  the  extent  of  the  liability  of  a  reinsurer. 

There  are  treatises  on  insurance  where  the  same  doctrine  may  be 
found  to  be  laid  down  ;  but  so  far  as  they  have  for  its  support  the 
authority  of  adjudication,  they  seem  to  depend  upon  .the  two  cases 
above  cited. 

In  Eagle  Ins.  Co.  vs.  Tne  Lafayette  Ins.  Ca,  9  Ind.,  443,  the  case 
in  1  Sandf.  is,  with  seeming  reluctance,  barely  recognized  as  author- 
ity. 

This  comprises  the  sum  of  the  authority  of  adjudged  cases  to 
which  we  have  been  referred,  or  which  have  been  brought  to  our 
notice  in  support  of  this  doctrine  of  the  reinsurers'  liability,  for  the 
full  amount  reinsured,  as  contended  for  by  the  appellee. 

We  can  understand  how  the  reinsured  pariy,  where  the  amount  of 
his  hability  has  been  ascertained,  may  be  admitted  to  recover  to  the 
full  extent  of  the  liabihty,  so  long  as  the  liability  to  pay  continues, 
although  he  may  not  have  made  payment^  or  may  be  insolvent  and 
unable  to  pay.  But  when  the  liability  has  become  actually  dis- 
charged by  the  payment  of  a  sum  less  in  amount^  it  is  difficult  to 
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saouia  accrue  in  me  luture.  i5at  mat  tne  aeienaant  retased  to  re- 
ceive them,  and  declared  to  the  plaintiff  that  his  policy  was  forfeited 
by  reason  of  the  failore  to  pay  each  of  the  past  annual  premiums  as 
they  fell  due,  and  required  the  plaintiff  to  take  notice  that  it  would 
not  be  responsible  to  him  for  anything  under  said  policy  in  the  future. 
The  suit  was  brought  in  the  Circuit  Court  for  the  city  of  Eicbmond, 
but  was  removed  by  the  defendant  to  the  Circuit  Coui-t  of  the  United 
States. 

The  defendant  demurred  to  the  declaration  on  two  grounds.  Ist, 
that  the  failure  to  pay  the  premiums  during  the  war  had  forfeited 
the  policy.     2nd,  that  no  breach  of  the  contract  had  been  averred. 

The  argument  on  the  second  point  was  in  substance  as  follows  :  It 
is  true  that  the  defendant  refused  to  receive  the  accumulated  preiai- 
nms,  and  repudiated  all  obligation  under  the  policy,  declaring  that 
it  would  not  be  bound  to  the  payment  of  the  sum  insured  when  the 
plaintiff  should  die.  But  the  refusal  to  receive  the  premiums  did  the 
plaintiff  no  harm ;  he  remained  that  much  the  richer,  by  having  and 
retaining  the  money  in  his  pockets.  And  the  dedaration  that  the 
company  would  not  be  bound  to  the  payment  of  the  insurance  money 
at  the  period  of  the  plaintiff's  death,  was  one  that  was  revocable. 
Non  constat,  though  the  company  now  say  they  will  not  pay  the  insur- 
ance money,  but  they  will  pay  it  when  the  time  for  payment  arrives, 
which  is  the  time  of  the  plaintiff's  death. 

Jom^STON  Williams  and  Boulwabs^  for  Defendant, 
William  L.  Royall,  for  Plaintiff',  said. 

Upon  the  first  point  raised  by  the  defendant's  demurrei^  I  shall 
say  nothing,  being  content  to  refer  to  the  decided  cases  in  support  of 
the  proposition  that  the  intervention  of  the  war  was  a  sufficient  ex- 
cuse to  a  policy-holder  for  his  failure  to  pay  such  premiums  as  fell 
due  during  the  period  of  time  that  the  war  lasted.  Manhattan  Life 
Ina  Co.  vs.  Warwick,  20  Gratt,  614 ;  New  York  Life  Ins.  Co.  va 
Clopton,  7  Bush,  (Ky.,)  179 ;  Hamilton's  Ex'rs.  vs.  The  Mutual  Life 
Ins.  Co.,  9  Blatch.,  234;  Sands  vs.  Ins.  Co.,  59  Barb.,  556  ;  Cohen  vs. 
Ins.  Co.,  50  N.  Y.;  Sands  vs.  Ins.  Co.,  ibid.;  Robinson  va  Ina  Co., 42 
N.  Y.,  54  Gontra,  Tait  va  New  York  Life  Ins.  Co.  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Tennessee,  opinion 
of  Emmons,  J. 

Upon  the  second  point  raised  by  the  demurrer,  it  may  now  be  con- 
sidered too  well  settled  for  argument,  that  a  contract  may  be  broken 
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before  the  day  for  Its  performance  arrives  by  one  of  the  parties  to  it 
repudiating  it  and  notifying  the  other  that  he  will  not  be  bound  to 
its  performance,  thereby  giving  the  latter  the  right  to  treat  it  as 
though  the  time  for  its  fulfillment  had  passed.  Chitty  on  Contracts, 
10  Am.  ed.,  799  ;  Hochster  vs.  De  La  Tour,  2  Ellis  &  B.,  678  ;  Frost 
&  Knight,  Law  Reports,  7  Exch.,  Ill ;  Avery  vs.  Bowden,  6  Ellis  & 
B.,  714  ;  Danube  and  Black  Sea  Go.  vs.  Xenos,  13  0.  B.,  N.  S.;  Du- 
gan  vs.  Anderson,  36  Md.,  567;  Mountjoy  vs.  Metzger,  Am.  Law 
Beg.  for  July,  1873,  p.  442. 

It  is  conceided  that  wherever  time  is  a  part  of  the  consideration  of 
a  contract,  no  action  should  be  permitted  until  the  day  for  perform- 
ance arrives.  As,  for  instance,  if  A.  buy  a  horse  from  B.  and  promise 
to  pay  him  |100  for  the  same,  twelve  months  from  that  time,  though 
B  should  in  the  meantime  notify  A  that  he  would  not  pay  the  money 
when  the  day  of  payment  comes,  yet  A  should  not  be  allowed  to  sue 
B  until  that  time  ;  for  the  twelve  months  time  was,  perhaps,  the 
cause  which  mainly  induced  B  to  purchase  the  horse.  Possibly,  if 
he  had  been  required  to  pay  cash,  he  would  have  been  unwilling  to 
give  more  than  |50.  So  that  it  would  be  manifestly  unjust  to  deprive 
B  of  the  benefit  of  that  which  mainly  induced  him  to  make  the  bar- 
gain. And  on  this  principle  is  the  case  of  Greenway  vs.  Oaither, 
Taney's  Circuit  Oourt  Decisions,  to  be  supported.  But  in  these  life 
insurance  contracts  time  is  no  part  of  the  consideration  stipulated 
for  by  the  insurer.  Money  is  what  he  stipulates  for  ;  the  amount  of 
it  to  be  determined  by  the  duration  of  the  life  of  the  insured.  And 
if  the  insured  were  willing,  the  insurer  would  always  pay  him  on  the 
day  when  the  contract  was  entered  into,  the  amount  promised  at  his 
death,  provided  the  insured  would  pay  to  the  insurer  that  day  the 
number  of  annual  premiums  which  the  insurer .  expected  to  receive, 
to  be  determined  by  the  probability  of  life  in  the  insured,  with  interest 
on  each  on&  For  in  such  a  case,  the  amount  paid  to  the  insurer 
would  vastly  exceed  that  paid  to  the  insured. 

.  What  then  should  be  the  measure  of  the  plaintiff's  damages  ?  What 
are  his  rights  in  the  policy  ?  The  plaintiff  ought  not  to  recover  the 
full  amount  of  the  policy,  for  he  was  to  receive  that  only  after  he  had 
paid  a  premium  of  $142  for  each  year  of  his  life  to  Ihe  defendant, 
and  all  premiums  that  have  accrued  since  1861  to  this  time  are  un- 
paid, and  the  plaintiff  has  yet  some  years  to  live,  for  each  one  of 
which,  if  the  defendant  is  to  pay  $5,000,  he  ought  to  have  credit. 

The  plaintiff  ought  then  to  recover  $6,000,  less  the  nxunber  of  pre- 
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frame  dwelling,  occupied  by  him,  situate  southweBt  comer  Second 
and  Vine  Streets,  Leavenworth,  Kansas,  and  $300  on  frame  bam  in 
rear  of  same." 

On  the  24th  of  April,  1872,  McLanathan  commenced  an  action  in 
the  District  Court  of  Leavenworth  County  against  said  company,  and 
in  his  petition,  in  substance  claimed  that  on  the  29th  of  January, 
1872,  the  dwelling-house  specified  in  said  policy  was  damaged  $2,500 
by  fire — and  that  the  company  had  immediate  notice  thereof,  as  re- 
quired by  the  policy — and  that  immediately  thereafter,  and  upon  full 
knowledge  of  the  facts  above  mentioned,  the  company  gave  notice  of 
intention  to  repair  the  property,  and  proceeded,  with  his  consent,  to 
make  preparations  to  do  so,  and  undertook  to  do  so,  and  that  relying 
thereon  he  refrained  from  proceeding  to  repair,  but  that  the  company 
refused  to  repair,  and  that  by  reason  of  the  damaged  condition  of  the 
dwelling,  caused  by  the  fire,  it,  by  delay,  became  additionally  dam- 
aged $1,000 — and  that  he  performed  on  his  part  every  act  required 
by  the  terms  of  the  contract  of  insurance,  and  asked  judgment  for 
$3,000  and  interest 

After  answer  and  reply  the  case  was  tried  by  a  jury,  which  returned 
the  following  special  verdict : 
We,  the  jury,  find  as  follows — 

1.  That  the  dwelling-house  described  in  the  policy  of  insurance, 
was  built  by  the  plaintiff  in  the  year  A.  D.,  1859,  on  lots  which  had 
before  that  time  been  conveyed  to  Lucy  B.  McLanathan,  wife  of 
plaintiff,  and  the  fee  simple  title  to  which  lots  was  then  in  the  said 
Lucy  B.  McLanathan,  also  continued  up  to  and  including  the  date  of 
the  fire  hereafter  mentioned ;  said  dwelling-house  rested  upon  a 
stone  foundation,  built  with  mortar,  and  entering  the  ground  at  least 
a  foot  and  a  half. 

2.  That  at  the  time  the  said  policy  of  insurance  was  made,  the 
plaintiff  apphed  to  Daniel  R  Anthony,  who  was  the  duly  authorized 
agent  of  the  defendant,  to  issue  policies  of  insurance,  for  a  poUcy  of 
insurance  on  said  house,  and  that  the  said  agent  having  made  out 
this  policy,  the  plaintiff  informed  him  that  the  lots  on  which  the 
house  was  situated  were  deeded  to  the  wife  of  the  plaintiff  but  that 
he  (the  plaintiff)  had  built  the  house.  And  the  said  Anthony  then 
stated  to  plaintiff  that  it  would  make  no  difference  whether  the  policy 
was  made  to  him  or  his  wife,  whereupon  the  plaintiff  paid  his  insur- 
ance money  and  took  the  poUcy. 

3.  That  the  said  plamti^  with  his  family,  had  occupied  said  house 
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from  the  time  it  was  built  till  the  time  of  the  fire  herein  referred  to, 
and  the  said  D,  R  Anthony,  the  agent  of  the  defendant,  knew  the 
facts  as  to  the  title  to  said  property  at  the  time  he  made  said  contract 
of  insurance. 

4  That  as  to  all  interest,  legal  or  equitable,  in  said  house,  owned 
by  the  said  Lucy  B.  McLanathan,  the  said  plaintiff,  in  making  said 
contract  of  insurance,  made  the  same  for,  and  in  behalf  of  him  and 
wife,  and  took  said  policy  of  insurance  to  himself  for  the  benefit  of 
himself  and  wife,  the  said  McLanathan  then  acting  in  the  procuring 
of  said  policy  for  himself,  and  as  the  agent  of  his  said  wife. 

5.  That  on  the  28th  day  of  January,  A.  D.,  1872,  said  house  acci- 
dentally took  fire,  and  a  part  thereof  was  destroyed  by  fire,  and  the 
building  greatly  damaged  both  by  fire  and  the  efforts  to  extinguish 
the  same,  without  fault  of  the  plaintiff. 

6.  The  plaintiff  immediately  notified  the  agent  of  said  loss,  and  the 
agent  of  the  defendant  (Mr.  Mosier)  told  the  plaintiff  that  it  was 
unnecessary  to  furnish  proofs  of  the  loss,  because  the  defendant  had 
elected  to  repair  the  building.  That  on  the  28th  day  of  February, 
1872,  the  defendant  served  on  the  plaintiff  another  notice,  of  which 
the  following  is  a  copy  : 

Leatxnwobtb,  KkmAB,  J^  28,  1872. 
H.  L.  S.  McLanathan,  Esqr.,  Leaveniuorth,  Kansas : 

Sir :  You  are  hereby  notified  of  the  determination  of  the  American 
Central  Insurance  Company,  of  St  Louis,  Mo.,  to  repair  your  late 
residence,  situated  in  the  southwest  comer  of  Second  and  Elm 
Streets,  Leayenworth,  Kansas,  which  was,  on  or  about  the  twenty- 
ninth  (29)  day  of  January,  A.  D.,  1872,  damaged  by  fire  and  water, 
and  that  the  said  company  will  commence  the  said  repairs  immedi- 
ately on  the  receipt  of  proper  proofs  of  loss,  aa  per  your  policy  of  in- 
surance in  said  company  on  said  building. 

Yours  very  truly, 

Dave  RomoK^ 
Special  Agent,  Anu  Gen.  Ins,  Go,,  St,  Louis, 

7.  That  on  the  seventh  day  of  March,  A.  D.,  1872,  the  plaintiff  de- 
livered to  the  defendant  the  notice  and  proof  of  loss,  of  which 
copies  are  inserted  in  the  answer  of  defendant^  to  which  proofis  no 
objection  was  made  by  the  defendant  at  any  time. 

8.  Tnat  after  the  expiration  of  one  month  from  the  date  of  delivery 
of  said  proofs  of  loss,  said  defendant  having  failed  to  make  any  ob- 
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jections  thereto,  or  to  repair  said  building,  informed  said  plaintift 
that  said  defendant  would  not  repair  said  loss.  Therefore  said  plain« 
tiff  made  a  portion  of  the  necessary  repairs  and  took  possession  of 
said  house. 

9.  That  the  plaintiff,  in  making  his  proof  of  loss,  did  not  intend 
to  defraud  defendant. 

10.  That  the  foundation  of  the  kitchen  attached  to  said  house  was 
moved  by  plaintiff  on  to  the  west  side  of  said  house  on  the  4th  day 
of  March,  1872,  the  defendant  agreeing  thereto,  on  plaintiff's  paying 
the  cost  of  said  removal,  and  whatever  additional  sum  it  might  cost 
to  make  the  repairs  by  reason  of  the  location  of  said  kitchen  on  the 
west  side  of  said  house. 

11.  That  the  agent  of  defendant,  in  making  the  policy,  made  a 
mistake  in  describing  the  location  of  the  building,  as  at  the  south- 
west corner  of  Vine  and  Second  Streets,  instead  of  at  the  southwest 
corner  of  Elm  and  Second  Streets. 

11  0.  That  there  was  at  the  date  of  said  insurance  policy  a  street 
in  said  city  called  Vine  Street,  and  a  street  called  Second  Street,  and 
the  street  called  Elm  Street,  and  that  the  agent  of  the  defendant,  at 
the  time  of  the  execution  of  the  policy,  knew  that  the  dwelling-house 
aforesaid  was  located  on  the  southwest  comer  of  Elm  and  Second 
Streets,  said  Vine  Street  being  one  street  north  of  Elm. 

11  6.  That  at  the  time  of  the  execution  of  the  said  policy  there 
was  erected  on  the  southwest  comer  of  Second  and  Vine  Streets  a 
frame  dwelling-house,  the  north  part,  of  which  was  two  stories  in 
height,  the  upper  story  being  a  half  story,  but  the  south  part  of  same 
was  one  story,  and  that  there  was  also  then,  in  the  rear  of  said  dwell- 
ing-house, a  barn  or  stable,  and  that  neither  of  which  last  named 
dwelling  or  barn  was  injured  by  fire. 

12.  That  the  dwelling  described  in  said  policy  is  and  was  the  same 
which  is  now,  and  was  occupied  by  the  plaintiff  and  his  family,  and 
was  then  and  now  situated  on  the  south.west  comer  of  Second  and 
Elm. 

13.  That  the  injury  to  said  dwelling-house-  by  said  fire,  and  the 
amount  it  then  would  have  cost  to  repair  the  same  was  ($1,600)  six- 
teen  hundred  dollars. 

14  That  at  the  time  said  defendant  informed  said  plaintiff  that 
said  defendant  would  not  repair  said  house,  the  injury  to  the  same, 
by  reason  of  the  action  of  the  weather  thereon,  and  the  additional 
amount  it  would  cost  to  repair  the  same,  in  consequence  of  such  ex« 
posure  to  the  weather,  was  ($400)  four  hundred  dollars. 
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On  the  above  facts,  we,  the  jury,  assess  the  pltuntifrs  di 
($2,000)  two  thousand  dollars,  as  follows : 

By  fire $1,600  dan 

By  exposnre  to  weather. 400  dan 

Total  amount $2,000 

Jas.  Bauserman,  J 

Upon  this  special  verdict,  judgment  was  entered  in  fav 
Lanathan  for  $2,000,  and  the  company  now  brings  the  ca 
error.     A  lengthy  and  elaborate  brief  has  been  filed  by  tl 
counsel  for  the  plaintiff  in  error,  and  many  questions  pre 
discussed  in  it     We  shall  not  be  able  to  notice  many  of  t 
tail,  nor  will  it  be  necessary,  as  the  determination  of  tw 
will  decide  the  case,  the  principles  involved  in  those  conf 
remainder.     The  first  question  we  shall  notice  in  as  to  t 
tion  of  the  property  insured.    It  is  described  in  the  pol 
two-story  frame  dwelling,  occupied  by  him,  situate  south 
Second  and  Vine  Streets,  Leavenworth,  Ean.,  and  frame  I 
of  same."    As  a  matter  of  fact  the  dwelling  occupied  by  M 
and  which  had  been  occupied  ^y  him  for  a  dozen  years, 
known  to  the  agent  of  the  company  at  the  time  he  drew  u] 
was  on  the  southwest  comer  of  Second  and  Elm  Streets 
found  (see  findings,  11  and  11  a,)  that  the  agent  knew 
of  Lanathan's  residence,  and  simply  made  a  mistake  in  ^ 
instead  of  Elm  Street     This  is  not  a  case  of  an  entire  mi 
but  simply  one  of  repugnant  calls.     The  dwelling  occu 
Lanathan  was  not  on  the  comer  of  Second  and  Vine 
vice  versa  the  building  on  the  corner  of  Second  and  Vint 
not,  and  had  never  been  occupied  by  McLanathan.    Ir 
the  contract  is  not  void  for  imcertainty,  nor  is  there  any 
plying  for  a  reformation  of  the  contract,  provided  it  aj 
from  the  face  of  the  instrument  or  extrinsic  facts,  whic 
and  which  the  false  description.     Falsa  demonstraiio  nc 
de  corpore  constat.     "  The  rule  is  clearly  settled  that  wl 
sufficient  description  set  forth  of  premises,  by  giving  t 
name  of  a  close  or  otherwise,  we  may  reject  a  false  de 
Doe  &  Smith  vs.  Galloway,  5  Barb.,  pp.  4^-51.     In  1 
Ev.  §  301,  it  is  said  :     ''  If  there  be  a  repugnant  call, ' 
other  calls  in  the  patent  clearly  appears  to  have  been  i 
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mistake,  that  does  not  make  void  the  patent  *  *  *  So  if  lands  are 
described  by  the  number  or  name  of  the  lot  or  parcel,  and  also  by 
metes  and  bounds,  and  the  grantor  owns  lands  answering  to  the  one 
description  and  not  to  the  other,  the  description  of  the  lands  ivhicfa 
he  owned  will  be  taken  to  be  the  true  one  and  the  other  rejected  as 
falsa  demonfUratio"  Now  upon  the  face  of  this  policy  no  repugnancy 
is  apparent,  and  it  is  only  in  attempting  to  apply  the  description  to 
the  property  that  the  repugnancy  appears,  and  in  the  very  applica- 
tion is  disclosed  that  which  clearly  determines  which  is  the  true  and 
which  the  false  description.  For  that  McLanathan  should  insure  his 
homestead  is  reasonable;  that  he  should  insure  property  in  respect  to 
which  he  had  neither  possession,  claim  nor  title,  is  improbable.  Ac- 
cording to  the  last  citation  from  Greenleaf,  if  McLanathan  and  wife 
conveyed  "  their  dwelling,  occupied  by  them,  on  the  corner  of  Second 
and  Vine  Streets,''  and  it  appeared  that  they  owned  and  occupied 
the  dwelling  on  the  corner  of  Second  and  Elm  Streets  and  did  not 
that  on  the  comer  of  Second  and  Vine,  the  conveyance  would  be 
good  of  that  which  they  did  own.  A  fortiori^  when  the  instrument 
is  not  a  conveyance  of  title,  but  only  a  contract  for  indemnity,  will 
the  repugnancy  be  resolved  in  favor  of  that  property  which  alone  it 
was  the  interest,  and  therefore  the  evident  purpose  of  the  parties  to 
secure.  We  think,  therefore,  that  there  is  nothing  in  the  descrip- 
tion to  prevent  the  defendant  in  error  from  recovering  on  this  policy. 
Loomis  vs.  Jackson,  19  Johns.,  449;  1  Greenleaf  onEv.,  sec.  300-302, 
and  notes  ;  2  Milliard  on  Beal  Property,  pp.  358-368. 

We  come  now  to  a  question  or  questions  far  more  difficult  than 
the  preceding,  and  which  are  of  vital  importance.  It  appears  from 
the  first  finding  that  the  fee  of  the  lots  upon  which  was  the  building 
insured,  was  conveyed  to  the  wife  of  the  defendant  in  error  prior  to 
the  erection  of  any  building,  and  heus  so  remained  ever  since.  The 
questions  then  arise.  Had  McLanathan  any  interest  in  the  building 
that  he  could  insure  or  such  as  would  enable  him  to  maintain  an  ac- 
tion on  this  policy  for  injury?  If  he  had,  did  the  failure  to  state  the 
exact  nature  and  extent  of  that  interest  avoid  the  policy  ?  How  far 
may  the  company  raise  these  questions,  and  how  far  is  it  estopped, 
and  how  much  has  it  waived  by  its  own  acts  or  the  acts  of  its  agents  ? 
The  policy  in  this  case  was  not  issued  upon  the  strength  of  a  written 
application  or  based  upon  representations  therein.  It,  in  and  of 
itself,  states  and  embodies  the  entire  contract  between  the  parties. 
It  is  provided  in  it  that  "  if  the  interest  of  the  assured  is  not  one  of 
absolute  ownership,  and  the  nature  of  the  interest  is  not  clearly  de- 
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insurer  to  know  the  nature  and  extent  of  that  interest,  that  he  may 
judge  of  the  safety  and  expediency  of  the  risk.    Being  a  stipnlatioii 
for  the  insurer's  benefit,  he  may  waiye  it    But  it  may  be  said  that 
all  prior  talk  and  negotiation  is  merged  in  the  written  contract,  and 
that  this  represents   the   entire    agreement   between    the   parties. 
The  testimony  shows  that  the  policy  was  all  prepared,  signed,  and 
ready  for  delivery  at  the  time  of  this  conversation  between  the  agent 
and  McLanathan.    It  is  not  therefore  prior,  but  contemporaneous. 
It  is  part  of  the  agreement    A  case  almost  exactly  in  point  is  that 
of  Franklin  vs.  Atlantic  Fire  Ins.  Co.,  42  Mo.,  456.    In  that  the  po- 
licy was  issued  without  any  writteii  application.     The  exact  state  of 
assured's  title  and  interest  was  made  known  to  the  agent     He  made 
no  note  of  it  on  the  policy,  and  told  the  assured  it  would  make  no 
difference.     The  policy  contained  a  stipulation  similar  to  that  in  this. 
Mr.  Justice  Holmes,  in  giving  the  opinion  of  the  courts  says  :    "  The 
actual  state  of  the  case,  then,  is  that  the  agent  receives  a  verbal  ap- 
plication for  insurance,  and  before  the  policy  takes  effect  by  delivery, 
the  interest  of  the  assured  in  the  property  is  truly  stated  to  his  satis- 
faction, by  which  his  attention  is  called  to  the  circumstances  that  the 
specific  character  and  extent  of  the  interest  ought  to  be  expressed  in 
the  written  instrument,  and  he  answers:    '  It  will  make  no  difference, 
it  is  all  rightj*  receives  the  premium  and  delivers  the  poUcy.     The 
policy  is  accepted  and  the  premium  paid  on  the  faith  of  this  assur- 
ance.    The  party  insured  goes  away,  relying  upon  its  validity  to  pro- 
tect him  against  loss  during  the  time  specified.    He  acts  upon  a  state 
of  things  represented  to  him  by  the  agent  to  be  sufficient,  and  it 
would  work  a  fraud  upon  him  if  the  company  should  pow  be  allowed 
to  avail  itself  of  this  defence."    Language  more  appropriate  to  the 
facts  of  tliis  case  could  hardly  be  found  elsewhere,  and  it  meets  our 
entire  approbation.     See  also  the  case  of  Anson  vs.  The  Winnesheik 
Ina  Co.,  23  Iowa,  84,  where  both  the  application  and  the  policy  were 
made  out  at  the  instance  of  the  agents  who  had  full  knowledge  of  the 
facts,  in  the  name  of  Jane  Anson,  the  former  owner,  but  then  de- 
ceased, and  the  heirs  were  held  entitled  to  recover.     More  than  this, 
the  company  after  the  loss,  and  with  full  knowledge  of  the  facts, 
elected  to  repair  the  loss,  and  served  notice  upon  defendant  in  error 
of  such  election.     (See  finding  number   6.)     This,  it  would  seem, 
ought  to  be  a  waiver  of  any  such  omission  in  this  policy  as  that 
claimed  in  this  case.    Bersche  vs.  Globe  Mutual  Ins.  Co.,  31  Mo., 
546.     Had  McLanathan  any  insurable  interest?    He  built  the  house 
on  his  wife's  lots,  and  with  her  occupied  it  as  their  joint  homestead 


for  many  jeafs.    He  acted  as  his  wife's  agent,  00  far  as 
interest,  legal  or  equitable,  in  making  this  contract,  and 
policy  for  the  benefit  of  himself  and  wifa     The  compi 
knowledge  of  the  condition  of  the  title  at  the  time  of  tl 
the  notice  of  election  to  repair,  (see  findings  1,  2,  3,  4, 
one  has  as  yet  succeeded  in  giving  an  entirely  satisfactc 
of  the  term  *'  insurable  interest"    Angell,  in  his  work 
life  Insurance,  section  56,  says^  ''  that  it  would  be  extre 
to  afford  any  accurate  definition  of  '  insurable  interest' ' 
same  section :    "  Accordingly,  it  is  recognized  in  this  d 
the  law,  that  almost  any  qualified  property  in  the  this 
even  any  reasonable  expectation  of  profit  or  advantage 
fi'om  it  may  be  the  subject  of  this  species  of  contract; 
be  founded'in  some  legal  or  equitable  title."    And  agai 
clear  that  the  term  interest  as  used  in  application  to  th< 
sure,  does  not  necessarily  imply  property."    It  is  alsc 
that  a  trustee  or  agent  having  no  personal  pecuniary  ii 
property,  may  yet  effect  an  insurance  on  it     Lucena 
3  Bos.  &  PulL,  95 ;  ib.,  5  Bos.  &  Pull.,  289  ;  AngeU  < 
sec.  73  ;  Ins.  Go.  v&  Chase,  5  Wall,  512;  Goodall  vs.  :^ 
Ca,  25  K  H.,  169  ;•  2  Green  on  Ev.,  sec  379,  and  n< 
beiger  vs.  Beacom,  9  Penn.  St,  198;  Siter  v&  Morrs, 
218.    It  has  also  been  decided  that  a  husband  has  an  ii 
est  in  buildings  situate  on  his  wife's  realty.    Frankli 
Drake,  2  R  Mon.,  47  ;  Angell  on  Insurance,  sec.  64 
Co.  vs.  Hall,  18  Md.,  27  ;  Harris  vs.  York  Mutual  Ins. 
St,  34L    In  this  last  case.  Woodward,  C.  J.,  speaking 
bays  :    '*  If  there  were  more  doubt  than  there  is  about 
ness  of  the  husband's  interest  we  think  his  purchase 
could  be  supported  on  the  ground  of  agency  for  hi 
again  :    **  When  he  has  effected  an  insurance  on  house 
possession,  but  which  belong  to  her,  the  law  will  presu 
cation  of  his  act  i^  ^oi  her  precedent  authority  to  f 
will  support  the  insurance  for  her  benefit"    While  per 
doubted  whether  these  authorities  are  entirely  app. 
State,  owing  to  the  statutory  changes  in  the  relations  c 
wife  to  the  separate  property  of  each,  yet  we  think  the 
us  in  holding  that  where  a  husband  erec£s  a  dwelling 
lots,  and  with  her  occupies  it  as  a  mutual  homester 
agent  effects  an  insurance  for  their  mutual  benefit  tho 
name,  and  the  insurer,  aware  of  these  facts,  issues  the 
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WlNQFIELl)^  J. 

On  the  18th  of  August,  1857,  John  S.  White  effected  a  policy  of  in- 
surance on  his  own  life  with  the  New  York  Insurance  Companj,  where- 
by the  company,  in  consideration  of  $73.50  in  hand  paid,  and  of  the 
annual  payment  of  the  like  sum  of  $73.50  on  the  13th  day  of  August, 
in  every  year  during  the  continuance  of  the  said  policy,  assured  the 
life  of  the  said  John  S.  White,  describing  him  as  "  John  S.  White,  car- 
penter, of  Portsmouth,  in  the  County  of  Norfolk,  State  of  Virginia,*  in 
the  amount  of  fifteen  hundred  dollars,  for  the  term  of  his  natural  lif^ 
commencing  on  the  13th  of  August,  1857,  at  noon,  and  did  thereby 
promise  and  agree  to  and  with  the  assured,  his  executors,  adminis- 
trators and  assigns,  to  pay  the  said  sum  of  $1,500  to  the  legal  rep- 
resentatives of  the  assured  within  60  days  after  due  notice  and  proof 
of  his  death,  deducting  therefrom  all  unpaid  notes  for  premiums  ou 
the  policy,  with  a  proviso  (among  others)  that  **  in  case  the  said 
Wliite  shall  not  pay  the  said  premiums  on  or  before  the  several  days 
herein  before  mentioned  for  the  payment  thereof  together  with  the 
annual  interest  on  any  notes  that  may  have  been  given  for  40  per 
cent,  and  such  assignments  thereon  as  may  be  made  and  called  for 
by  the  trustees;  then,  and  in  every  such  case,  the  said  company  shaU 
not  be  liable  to  the  payment  of  the  sum  assured,  or  any  part  thereof 
and  this  pohcy  shall  cease  and  determine,"  with  an  indorsement  on 
the  margin  of  the  policy  in  these  words  :  "  All  receipts  for  premiums 
paid  at  agencies  are  to  be  signed  by  the  president  or  actuary/'  The 
policy  was  efiCected  at  Portsmouth  through  James  T.  Borum,  the 
agent  of  the  company  there,  and  all  the  premiums,  etc.,  were  regular- 
ly paid  to  said  agent  at  that  place,  to  the  13th  of  August^  1861.  John 
S.  White  died  on  the  19th  of  August,  1861,  in  the  arms  of  the  said 
James  T.  Borum,  the  agent  of  the  said  company. 

The  premium  due  the  13th  of  August,  1861,  was  not  paid,  and  the 
assured  was  prevented  from  paying  it,  and  the  interest  and  assess- 
ment then  due,  because  the  company  had  failed  to  fui'nish  their  agents 
at  Portsmouth,  with  the  necessary  renewal  receipts  and  statement 
of  assessments  and  interest  due.  According  to  the  rules  of  the  com- 
pany, and  indoi*sement  in  the  margin  of  the  policy,  aU  receipts  for 
premiums  paid  at  the  agencies  had  to  be  signed  by  the  president  or 
actuary  and  only  countersigned  by  the  agent,  and  the  agent  had  no ' 
authority  to  give  receipts,  but  only  to  countersign  those  given  by  the 
president  or  actuary.  There  had  been  no  communication  between 
New  York  (where  the  company  was  located)  and  Portsmouth,  Ya., 


be  forwarded  to  him.  To  this  the  compaDj  replied  bj  letter,  dated 
11th  December,  1862,  in  which  they  declined  to  admit  their  responsi- 
bility and  refused  to  pay  anything  to  White's  representatireSy  and 
failed  to  send  the  blanks  requested  for  the  purpose  of  making  formal 
proof  of  the  death  of  the  assured. 

A  formal  affidayit  of  the  death  of  White  was  made  on  the  28th  of 
June,  1867,  and  duly  forwarded  to  the  company  by  the  attorney  of 
the  plaintiff  on  the  same  day,  to  which  the  company,  through  their 
agents,  Bain  &  Bro.,  responded,  declining  to  pay  the  policy,  but  of- 
fering to  pay  $84;  and  this  suit  was  commenced  on  the  5th  of  Sep- 
tember, 1867. 

Upon  the  trial  a  verdict  was  rendered  in  faror  of*  the  plaintiff  and 
the  company  asked  for  a  new  trial,  which  was  refused  and  an  excep- 
tion taken  and  the  facts  certified,  the  material  parts  of  which  have 
been  already  stated.  The  defendants  asked  for  seven  different  instmo- 
tions — ^the  first  was  refused,  the  second  given  with  an  addition  to  it, 
and  all  the  others  given  in  the  form  asked  for,  and  an  exception  was 
taken  to  the  ruling  of  the  court  in  regard  to  them.  The  counsel  for 
the  company,  in  his  argument  here,  has  attempted  to  distinguish  this 
case  from  that  of  Manhattan  Life  Insurance  Company  vs.  War- 
wick, 20  Gratt,  614  It  is  argued  here  that  there  was  no  actual 
tender  of  the  premium,  as  there  was  in  that  case.  That  there  is  no 
provision  in  the  policy,  in  this  case,  that  it  was  not  to  be  binding  un- 
til countersigned  by  the  agent  in  Virginia,  as  there  was  in  that  case, 
and  that  this  is,  therefore,  not  a  Virginia  contract  to  be  performed 
here,  but  a  New  York  contract  to  be  performed  there ;  and  that 
whether  it  was  one  or  the  other,  it  was  an  executory  contract,  and 
became  void  and  dissolved  by  the  operation  of  the  war;  the  parties 
being  respectively  domiciled  in  the  opposing  sections,  and  consequent- 
ly enemies,  and  thus  raising  again  one  of  the  main  questions  relied 
on  by  the  insurance  company  in  20  Qratt.,  and  overruled  by  a  major- 
ity of  the  court. 

Although  the  policy  in  this  case  does  not  provide  that  it  was  not  to 
be  obligatory  until  countersigned  by  the  local  agent,  yet  it  is  proved 
that  it  was  effected  in  Portsmouth  with  the  agent  there,  and  was  per- 
fected by  delivery  and  the  payment  of  the  advanced  premium  to  the 
agent  at  that  place  ;  and  the  succeeding  premiums  were  all  paid  to 
the  same  agent  at  the  same  place,  upon  receipts  furnished  by  the 
company  for  that  purpose,  signed  by  the  president  and  countersigned 
by  the  ag^t,  thus  being  treated  and  regai'ded  by  both  parties  as  a 
Virginia  contract,  to  be  performed  on  the  part  of  the  assured  in 


proper  authority  to  collect  and  grant  receipts.  If  he  was  not  such 
agentj  and  hia  powers  were  revoked  by  the  defendant's  withholding 
from  him  the  renewal  receipts  necessary  to  enable  him  to  collect  the 
premiums,  then  it  was  unlawful  for  White  to  pay,  and  likewise  unlaw- 
ful for  the  company  to  receive  payment  at  his  hands,  (they  being 
technical  enemies,)  and  White  stood  etcused  by  the  rules  of  public 
law  from  making  the  tender  during  the  war. 

I  do  not  think  the  court  ernsd  in  refusing  to  give  the  first  instruc- 
tion asked  for  by  the  defendants,  as  that  proposed  to  instruct  the 
jury  that  a  failure  to  pay,  or  make  a  tender  of  the  premium,  which 
fell  due  on  the  13th  of  August,  1861,  was  a  forfeiture  of  the  policy 
under  all  circumstances,  and  for  which  there  could  be  no  excuse.  By 
the  second  instruction,  as  propounded  by  the  defendants,  the  court 
was  asked  to  instruct  the  jury  "  that  unless  they  believed  from  the 
evidence  that  due  notice  and  proof  of  the  death  of  John  S.  White 
was  forwarded  to  the  defendants  at  least  sixty  days  before  the  insti- 
tution of  the  suit,  they  must  find  for  the  defendants,"  which  the  court 
gave,  with  the  following  addition,  viz.:  ''unless  they  further  believed 
that  the  defendant  waived  such  notice  and  proof  of  death."  I  think 
the  court  did  not  commit  any  error  in  making  this  addition  to  the 
second  exception,  as-  it  was  proved  that  the  defendant,  when  informed 
of  the  death  of  White,  in  December,  1862,  had  declared  its  deter- 
mination not  to  recognize  its  obligation  under  the  policy,  or  to  make 
any  payment  on  account  of  ii  Nor  do  I  think  there  was  any  error 
in  overruling  the  motion  for  a  new  trial,  except  that  the  court  ought 
to  have  put  the  plaintiff  under  a  rule  to  abate  the  iKcrdict  by  the 
amount  of  the  premium  which  fell  due  on  the  13th  August,  1861,  but 
this  may  be  corrected  here.  I  am  in  favor  of  affirming  the  judgment, 
corrected  in  this  respect. 


#♦» 


those  terms  as  used  which  it  vrould  be  his  duty  t< 
failure  to  mention  which  wonld  make  his  answer  fdlei 

There  is  no  jnst  gronnd  of  complaint  in  this  instm 
sidered  abstractly  or  in  its  application  to  the  evidc 
It  was,  in  efifect,  saying  that  substantial  truth  in  the  ! 
was  required.  H  therefore,  the  defendants  have  bei 
by  the  verdict  of  the  jury  rather  than  by  any  error  ol 

The  judgment  is  affirmed. 


COUBT  OF  APPEALS  OF  NEW 

SEPTEMBEB  TEBM,   1873. 

HENBT  P.  BBIGGS,  bt  al.,  AppeUanU, 
vs. 
THE  NOBTH  BBITISH  AND  MER  ma  CO.,  Be; 

The  defendant  insured  the  plaintiff's  property,  an  oil  refinery, : 
etc,  against  loss  by  fire.  Policy  contained  a  proviso  that 
*•  not  be  liable  for  loss  caused  by  •  •  •  •  explosions  of  an; 
fire  only.'*  An  explosion  was  caused  by  a  lighted  lamp  i 
machinery  in  contact  with  the  inflammable  gas.  l^e 
wholly  destroyed  by  the  explosion,  and  soon  after  a  fire  1 
slight,  compared  with  the  damaae  caused  by  the  ezplosioi 
damage  caused  by  each  separately. 
Hdd,  that  loss  by  an  explosion,  caused  by  fire,  was  not  ooverr 
Hdd,  that  where  an  explosion  is  the  incident  and  fire  the  j 
damage,  different  Tiews  might  obtain. 

Appeal  by  plaintafEs,  with  stipulation,  from  an 
new  trial  in  this  case  bj  the  General  Term  of  the  P 
of  the  Supreme  Oouii     The  plaintifib  recoyered  at 

Thomas  Cobbett,  for  Appellants. 
John  Ganson,  Opposed. 


The  defendant  insured  the  plaintiffs'  property,  c 
etc.,  in  a  certain  mill,  against  loss  by  fire,  with  th 
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There  seems  no  reason  for  exduding  an  explosion  like  this,  from 
the  exception.  There  was  no  fire  prior  to  this  explosion.  The  burn- 
ing lamp  was  not  a  fire  within  the  policy.  The  machinery  was  not 
on  fire,  as  such  a  term  is  ordinarily  used,  until  after  the  explosion. 
The  explosion  here  was  the  principal  and  the  fire  the  incident. 

In  such  a  case  there  can  be  no  doubt  that  the  defendant  is  not 
liable  for  the  damage  caused  by  the  explosion.  When,  however,  the 
explosion  is  the  incident  and  the  fire  the  principal,  a  different  question 
would  be  presented.  Had  the  building  been  on  fii^  and  in  the  course 
of  the  general  conflagration  there  had  been  an  explosion  of  a  boiler, 
which  injured  some  machinery  that  the  fire  was  rapidly  consuming, 
different  views  and  considerations  might  well  obtain.  There  are  other 
exceptions  in  the  policy  which  include  cases  of  loss  caused  by  fire, 
where  the  defendant  is  not  liable  though  the  exception  by  fire  is  not 
specially  mentioned.  Such  are  case  of  loss  caused  by  '*  invasion,  in- 
surrection, riot,"  etc. 

I  can  see  no  authority  or  reason  for  inserting  an  exception,  or  a 
limit  to  the  exception,  in  this  policy  which  the  parties  have  left  out. 

The  judgment  should  be  affirmed  and  judgment  absolute  for  plain- 
tiffs for  the  amount  of  damage  caused  by  the  fir^  as  found  by  the 
jury,  with  costs  to  the  defendant  of  this  appeal 

All  concur. 
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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS, 

IIABOH  TBBM,    1873. 


COMMONWEALTH,  bt  thb  Iksubanoe  CoiooasioinER, 

vs. 
MONITOR  MUTUAL  FIRE  INS.   CO.,  D^endarU* 

EM,  that  preminm  notes  in  a  mntoal  fire  insarance  company  are  a  part  of  the 
contract  price  or  consideration  of  insarance,  and  are  a  reserved  fand  or  inveBt- 
ment  of  part  of  the  capital  of  the  corporation. 

Heidj  that  the  manner  of  the  assessment  as  between  the  members  most  be  deter- 
mined by  the  character  of  the  liability. 

Held,  that  the  statute  liability  outside  of  the  deposit  notes  is  not  properly  of  the 
corporation,  bat  rather  an  indemnity  imposed  by  law  upon  the  members. 

Held,  that  the  statute  liability  is  not  to  be  resorted  to  until  the  debts  have  ex- 
hausted the  entire  capital  and  assets  of  the  corporation ;  therefore  the  assess- 
ment must,  in  this  case,  be  made  upon  the  notes  and  not  upon  the  statute 
liability. 

A  petition  was  brought  before  the  court  by  William  G.  Colbum, 
receiver  of  the  Monitor  Mutual  Fire  Insurance  Company,  represent- 
ing that  the  liabihties  of  said  company  exceeded  assets,  and  that  the 
directors  had  voted  an  assessment  upon  all  the  members  liable  there- 
to, in  proportion  to  their  premium  and  deposit  to  pay  the  same,  and 
the  expense  of  collecting  said  assessment.  The  prayer  of  the  re- 
ceiver asked  the  court  to  examine  said  assessment,  and  to  make  such 
orders  and  decrees  with  reference  to  the  collection  of  the  same,  or 
otherwise,  as  law  and  equity  shall  require. 

The  matter  being  referred  by  the  court  to  Darwin  E.  Ware, 
auditor,  to  report  on  the  assessments,  it  appeared  by  his  report  that, 
on  the  24th  of  January,  1871,  the  respondent  company  was  enjoined 
from  further  prosecuting  the  business  of  insurance.    The  total  amount 
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an  assessment  upon  the  members  may  be  required  to 
the  statute,  whether  there  are  notes  that  might  be  c 
wise  or  not.    But  the  application  of  such  an  assessmi 
members  themselves,  must  be  determined  by  the  cL 
liability  which  is  subject  to  the  assessment,  and  not  li 
which  it  is  required  to  be,  or  in  which  it  is  in  fact  i 
statute  liability,  outside  of  the  deposit  note,  is  not    ; 
corporation,  but  is  rather  an  indemnity  imposed  by 
the  members  as  corporator&     It  is  in  some  sense    i 
liability  of  the  corporation  to  be  availed  of  in  case  o 
And  we  are  of  opinion  that  it  is  not  to  be  resorted  t 
of  necessity,  when  the  debts  have  exhausted  the  en  i 
assets  of  the  corporation,  including  all  rights  which  ; 
tract  as  property.     The  statute  hability  is  indeed  sox  i 
by  stipulations  in  the  contract  of  insurance.     But  e 
are  by  way  of  recognition  of  that  superadded  liabilit; 
part  of  the  consideration  of  the  contract.    As  the  a   i 
case  is  made  upon  the  members  indiscriminately,  wit] 
ing  between  their  liability  upon  their  notes  and  und 
must  be  altered  accordingly. 


UNITED   STATES   OIBOUIT   CO 

NOETHEBN   DISTRICT   OF   n.TiTNOI 
JUNE  TEBH,   1872. 


Sei-off  in  Equity  under  the  Bankrupt  . 
DRAKE,    Plaintiff'. 

V8. 

W.  E   EOLLO,  Assignee  of  the  Mkbchattis'  Ins. 
Defendant* 

Hdd,  that  where  a  person  borrowed  money  of  an  insorani 
partly  in  three  and  partly  in  five  years,  and  before  the  pi 

#  Through  ih«  U&dnaei  of  Jouah  H.  Bthbkij^  ofDcUd  reporter,  we  I 
Ing  optnioot. 
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argument  baying  a  bearing  on  tbe  point  now  nnder  consideration — 
in  re  The  City  Bank  of  Savings,  4  Legal  News,  81,  by  the  district 
judge  of  California.  It  was  held  in  that  case,  that  the  fact  that  the 
creditor  of  the  bankrupt,  at  the  time  he  assigned  his  claim  to  a 
debtor,  had  reason  to  believe  the  bankrupt  to  be  insolvent,  did  not 
prevent  the  debtor  from  setting  off  the  claim  thus  assigned  against 
the  debt  The  report  of  the  case  does  not  state  explicitly  whether 
the  debtor,  at  the  time  of  the  assignment,  knew  of  the  insolvency  of 
the  bankrupt,  but  perhaps  it  may  be  an  inference  that  such  was  the  taucL 

The  court  overruled  the  objection  that  the  effect  of  allowing  the 
set-off  would  be  a  fraud  on  the  law,  and  seemed  inclined  to  give  an 
absolutely  liter^  construction  to  the  20th  section,  while  admitting 
that  the  result  would  be  to  enable  one  creditor  to  obtain  full  satisfac- 
tion of  his  claim  to  the  prejudice  of  other  creditors.  We  admit  that 
this  may  be  so  if  there  is  good  faith.  We  do  not  doubt  a  debtor  can 
purchase  a  claim  at  any  time  before  the  filing  of  the  petition  in  bank- 
ruptcy against  the  creditor,  and  set  it  off,  provided  the  purchase  is 
made  without  notice  of  insolvency,  for  value,  fairly,  and  not  in  fraud 
of  the  law  ;  and  we  thus  give  full  effect  to  the  statute. 

If  the  case  decided  in  California  intended  to  sanction  a  set-off  such 
as  is  claimed  here,  we  do  not  feel  inclined  to  adopt  the  rule  there 
stated.  We  hold  it  is  the  duty  of  a  court  of  equity  so  to  construe  the 
twentieth  section  as  not  to  suffer  it  to  defeat  the  main  purpose  of  the 
bankrupt  law,  or  to  permit  a  trick  of  6ne  creditor  to  prevail  for  the 
payment  of  his  claim  in  full  to  the  sacrifice  of  the  claims  of  other 
creditors. 

It  is  said  that  there  must  be  some  time  fixed  within  which  doubt- 
ful transactions  can  no  longer  be  questioned.  Is  it  for  a  court  of 
equity,  or  the  bankrupt  court  in  the  exercise  of  its  equitable  powers^ 
to  decide  under  what  limitations  the  right  shall  be  placed,  looking  at 
all  the  circumstances  of  the  case. 

Our  attention  has  been  directed  to  a  case  not  cited  on  the  argu- 
ment    Smith  vs.  Hill,  8  Gray's,  R.,  572. 

In  that  case  the  defendant  purchased  claims  against  a  person, 
knowing  him  to  be  insolvent,  and  having  reason  to  believe  that  he 
was  about  to  be  put  into  insolvency,  and  then,  in  a  suit  by  the  as* 
signee,  proposed  to  set  off  these  claims  against  a  debt  he  owed  the 
insolvent  Under  the  statute  mutual  debts  and  demands  could  be 
set  oK  But  the  court  held  that  the  effect  of  allowing  the  set-ofi 
would  be  to  interfere  with  the  proper  distribution  of  the  estate  of  the 
insolvent,  and  would  be  contrary  to  the  spirit  of  the  insolvent  laws ; 


Miscellaneous  Department. 


DCPORTAKT  QUESTIONS  IN  FIBE 
INSURANCE. 

In  the  General  Tenn  of  the  Cincin- 
nati Superior  Court,  at  Cincinnati,  No- 
vember 21,  the  case  of  Joseph  K.  Frick 
Ts.  The  Merchants'  Ins.  Co.,  of  Cin- 
cinnati, and  the  same  against  the  Peo- 
ple's Insurance  Co.,  both  involving  the 
same  questions,  were  decided.  Judge 
Yaple  delivering  the  opinion.  In  the 
first  named  case  the  judgment  was  re- 
versed on  an  error  of  instruction,  and 
in  the  second  case  the  verdict  was  sus- 
tained. The  actions  were  brought  on 
policies  on  the  American  Hotel,  in  Cfidro, 
III,  the  building  standing  upon  leased 
ground.  The  following  summary  of  the 
opinion  covers  all  the  insurance  ques- 
tions raised  in  the  case  : 

First — Where  a  lessee  has  erected 
buildings  upon  his  leasehold,  with  power 
to  remove  them  at  the  expiration  of  his 
lease,  or  with  the  privilege  to  purchase 
them  reserved  to  the  landlord,  such 
lessee  may  insure  the  property  to  its 
full  cash  value,  and  if  asked  by  the  in- 
surance company  whether  any  other 
party  was  interested,  he  may  with  truth 
answer,  **  No  ;"  nor  will  the  reservation 
of  a  lien  by  the  landlord  for  rent  give 
him  an  interest  in  the  property. 

Second — If  the  property  be  described 
in  the  policy  as  a  hotel,  boarding-house, 
and  bar-room,  this  is  a  matter  of  de- 
scription, relating  ouly  to  the  then  use 
of  the  property,  and  is  neither  a  war- 
ranty nor  representation  that  the  use 
will  be  continued,  and  the  insured  may 


recover  for  his  loss  though  it  has  stood 
unoccupied  for  a  long  time,  and  up  to 
the  time  of  the  loss. 

Third — If  the  insurance  be  renewed 
upon  the  original  application,  while  so 
vacant,  and  the  agent  of  the  company 
taking  the  renewal  knew  at  the  time 
that  such  property  was  then  vacant,  the 
company  would  be  held  to  have  waived 
such  misdescription,  and  be  precluded 
from  inmsting  upon  it  as  a  misrepre- 
sentation. 

Fourth— If  a  policy  stipulates  that 
during  the  time  any  business  designated 
in  it  as  extra  or  specially  hazardous 
shall  be  carried  on,  the  risk  shall  cease 
during  such  continuance  ;  the  fact  that 
a  carpenter,  whose  business  is  denomi- 
nated specially  hazardous,  occupies  and 
uses  a  part  of  the  insured  property  for 
the  purpose  of  making  repairs  there, 
will  not  afifect  the  insurer's  right  to  re- 
cover, when  it  appears  such  use  did  not 
continue  until  the  happening  of  the  loss. 
Such  clauses  must  be  held  to  forbid 
only  the  habitual  or  regular  use  of  the 
property  for  such  hazardous  purpose, 
and  not  the  occasional  use  for  the  tem- 
porary purpose  connected  with  the  pre- 
servation of  the  premises. 

Fifth — ^Where  a  term  of  policy  re- 
quires that  upon  the  happening  of  a  loss 
the  owner  shall  give  to  the  company  im- 
mediate notice  thereof,  and  deliver  as 
soon  as  possible  a  particular  account  of 
the  loss,  and  upon  the  happening  of  the 
loss  due  notice  be  given,  but  no  proof 
or  account  of  such  loss  be  furnished  for 
five  months  thereafter,  and  the  com- 
pany, without  waiting  for  such  proof  or 


No  settlement  could  be  made  between 
the  parties,  and  the  case  was  carried 
into  the  Superior  Court  at  Portland, 
and  a  trial  before  a  jury  reached  on 
Monday,  November  10,  1873. 

The  plain tififs  claimed  a  total  loss, 
but  the  defendants  denied  that  it  was  a 
total  loss,  and  claimed  that  the  proof  of 
loss  is  insufficient  The  defendants 
introduced  no  evidence,  but  consented 
to  a  verdict  for  the  plaintiiEs  for  $3,693.- 
67,  which  is  to  stand,  it  upon  the  evi- 
dence, or  so  much  of  it  as  is  legally  ad- 
missible in  the  opinion  of  the  full  court, 
the  action  can  be  maintained  and  the 
verdict  sustained.  If  not,  a  nonsuit  is 
to  be  entered  on  such  judgment  as 
the  legal  rights  of  the  parties  may  re- 
quire. 

The  whole  issue  really  is,  whether  or 
not  the  loss  was  total.  About  two 
thirds  of  the  ice,  in  bulk,  remained ; 
but  plaintifEs  claimed  that  by  burning 
of  ice-houses  and  packing,  the  ice  con- 
tained therein  always  became  so  affected 
by  smoke,  acids,  and  creosote,  as  to  be 
utterly  useless,  especially  for  shipping 
purposes,  there  being  no  home  market 
for  the  ice  in  controversy.  It  was  proved 
that  *' burnt  ice,"  or  ice  which  has 
passed  through  a  fire,  is  entirely  un- 
marketable and  valueless  in  New  York 
and  Boston  (or  in  the  ice-houses  that 
supply  those  cities) ;  and  the  effect  men- 
tioned was  proved  by  several  witnesses 
testifying  from  their  own  experience  ; 
one  that  he  had  twice  thrown  away  a 
stock  of  several  thousand  tons,  because 
worthless  from  effects  of  fire.  He  was 
uninsured. 


BATE   or   MORTALITY  IN   ENGLAND. 

The  Begistrar-General  for  England, 
being  now  in  possession  of  the  census 
returns  of  1871,  is  able  to  show,  in  his 
thirty-fourth  annual  report,  the  rate  of 
mortality  in  England  (including  Wales) 
for  each  of  the  U  years  1838-71,  at 


12  groups  of  ages,  science  being  no 
longer  contented  with  the  ** seven  ages" 
of  old  times.  He  considers  this  to  be 
one  of  the  most  important  series  of  £Eu:t8 
relating  to  the  life  of  a  nation  ever  pub- 
lished. The  returns  for  the  34  years 
show  that  the  annual  mortality  of  males 
under  five  years  of  age  averages  7.26 
per  cent  of  the  whole  number  of  males 
under  that  age  living,  and  of  females 
7.27  per  cent;  of  males,  five  years  and 
under  10,  0.87  per  cent,  and  of  females, 
0w85  per  cent ;  of  malei^  10  years  of  age 
and  under  15,  0.49  per  cent,  and  of 
females,  0.60  per  cent;  of  males,  15 
years  of  age  and  under  25,  0.78,  and  of 
females,  0.80  per  cent;  of  males,  25 
years  of  age  and  under  35,  0.99,  and  of 
females,  1.01  per  cent;  of  males,  35 
years  of  age  and  under  45,  1.30,  and  of 
females,  1.23  per  cent;  of  males,  45 
years  of  age  and  under  55,  1.85,  and  of 
females,  1.56  per  cent;  of  males,  55 
years  of  age  and  under  65,  3.20,  and  of 
females,  2i80  per  cent;  of  males,  65 
and  under  75,  6.71,  and  of  females,  5.89 
per  cent ;  of  males,  75  and  under  85, 
14.71,  and  of  females,  13.43  per  cent; 
of  males,  85  and  under  95,  30.55,  and  of 
females,  27.95  per  cent;  of  males,  95 
years  of  age  and  upwards,  44.11,  and  of 
females,  44.04  per  cent  The  mortality 
of  males  is  greater  than  that  of  females 
in  every  one  of  these  12  periods  of  life, 
except  in  the  three  extending  from  10  to 
35  years  of  age.  The  average  annual  mor- 
tality of  males  of  all  ages  in  England  in 
the  34  years  is  2.33  per  cent,  but  of  f^ 
males  only  2. 15  per  cent  The  mean  life- 
time of  the  English  people  is  40. 86  years, 
or  in  round  numbers,  42  years  ;  that  is 
the  average  number  of  years  that  people 
born  in  England  live. 


JUDGE  ANDREW   IIILLER. 

Alluding  to  the  resignation  of  Hon. 
Andrew  Miller,  Judge  of  the  United 
States  District  Court  of  the  Eastern  Dia- 


trict  of  Minnesota,  the  St  Paul  Pioneer 
sixys  :  "  He  has  filled  the  place  from  the 
dawn  of  the  Territoiy,  in  1836,  to  the 
present  time,  or  about  thirty-seTen 
years,  and  with  the  possible  exception 
of  one  or  two  cases  involved  in  heated 
political  discassions,  always  acceptably 
to  the  public.  His  venerable  Territorial 
colleague,  Chief  Justice  Dunn,  who 
held  the  first  court  in  Minnesota,  to- 
gether with  Judge  Irwin,  have  both 
passed  away,  full  of  years  and  honors. 
Old  age  now  calls  for  the  retirement  of 
the  sole  survivor.  That  it  may  be  a 
happy  one,  and  long  continued,  will  be 
the  prayer  of  multitudes.  We  know  of 
no  one  among  living  men  who  has  borne 
honors  so  long,  or  been  so  fieiithful  to 
every  duty  of  the  position.  The  State 
will  be  fortunate,  indeed,  if  it  can  se- 
cure his  equal  for  a  successor.** 


ITEMS. 


EFTECT  OP  THE  CIVIL  WAB  OH  LIFE 
INSURANCE  POUaES  IN  THE  SOUTH- 
ERN  STATES. 

In  this  number  of  the  InsxnuircB  Law 
JousMAL  we  give  the  report  of  Wing- 
field,  J.,  Supreme  Court  of  Appeals,  in 
the  case  of  New  York  Life  Ins.  Ca  vs. 
White's  adm*z,  and  of  Bond,  J.,  of  the 
United  States  Circuit  Court,  of  the  East- 
em  District  of  Virginia,  in  the  case  of 
Hancock  et  uxor  vs.  New  York  Life  Ins. 
Co.  In  these  eases,  as  well  as  that  of 
Tait  vs.  New  York  Life  Ins.  Ca/  the 
main  question  is,  whether  policies  of  UXa 
insurance  were  rendered  null  and  void 
by  the  non-payment  of  premiums,  dur- 
ing the  civil  war.  As  this  is  one  of  the 
most  importAut  subjects  in  litigation 
among  lit'ti  insurauce  oompanies  at  the 
prejsfcut  time,  and  as  this  question  will 
have  to  be  a4judicated  in  the  Supreme 
Court  of  the  United  States,  we  deem  no 
apology  or  explanation  necessary  for 
publishing  all  the  decisions,  conflicting 
as  they  are,  on  this  point 


—The  bulletin  of  the  National  Board 
of  Underwriters  contains  the  following 
sensible  idea : 

«  Members  of  State  Auxiliaries  will  do 
well  to  mark  the  progress  of  all  legisla- 
tion upon  the  taxation  of  insurance  capi- 
tal, whether  local  or  foreigiL  Legisla- 
tors are  in  need  of  experienced  advice 
upon  the  subject,  and  stand  ready  to 
receive  it ;  and  officers  and  agents  of 
companies  should  not  fiul  to  watch  their 
opportunities  to  give  all  the  information 
they  possess  upon  the  subject  The 
most  favorable  mode  to  seek  a  uniform 
and  equable  taxation  is  to  present  the 
case  to  conventions  or  commissions 
having  new  State  constitutions  under 
advisement  The  latter  body  is  the 
more  effective  of  the  two,  as  being  gen- 
erally formed  of  experts  in  law  making  ; 
and  so  fiir  New  Jersey  and  Michi^^an 
have  been  fav|)red.  In  the  latter  State 
the  Commission  have  just  completed  a 
revision  of  the  State  Constitution,  and 
the  revised  form  is  to  be  printed  for  the 
use  of  the  Legislature  and  the  people, 
and  will  be  subject  to  the  approval  of  a 
popular  vote." 

— ^At  New  Haven,  Conn.,  on  the  Ist 
Nov.,  a  suit  was  commenced  against 
Daniel  Healy,  l^  M.  F.  Tyler  and  C.  F. 
Ball  man,  acting  in  the  same  of  the 
treasurer  of  the  State  and  the  insurance 
commissioner,  which  is  of  considerable 
interest  to  insurance  men  generally. 
The  PrMs  of  that  city  says : 

"The  charge  against  Mr.  Healy  is  a 
violation  of  the  insurance  law  of  1871, 
in  taking  insurance  for  a  company  not 
registered  in  this  State.  This  company 
is  the  Hibemia  Mutual  Ins.  Co.,  of  New- 
ark, N.  J.,  which  has  not  capital  enough 
to  qualify  it  for  doing  a  ligitimate  busi« 
ness  in  this  State— claiming  only  $100,- 
000,  while  $150,000  is  the  lowest  amount 
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